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Vrrtliilaiia 


Be 


District  op  Virginia,  to  wi* : 


IE  n^RBMEI^BpRW,  Thaton  the  tweDt^^nt  d^y-of  Mmk,  in  Oie  tiupfy^liifdjyetr  of 
the  lnd«peiideooe  oCthe  tfttited  States  or  Amenoa,  William  W.  Usxuic  a^  Wu«i>XA>r 
MuNFORD,  of  the  said  district,  have  deposited  in  this  office  the  title  of  a  book,  the  right 
when^'they  claim  aa  authors,  in  the  words  following,  to  wit : 

"Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Appeals  of  Virginia : 
**  uith  Select  Cases,  relating  chiefly  to  Points  of  Practice,  decided  by  the  Superior  Court  of 
**  (^hanceiy  for  the  Richmond  Distnct. '  Votume  Q.  Mj  William  W.  Hcning  and  Wil- 
**  liam  Muiiford.** 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entituled,  "  An  act  for 
**  the  encouragement  of  learning,  by  secunng  the  cog^  of  mape,  ch^^,  and  books,  to  the 
^*  authors  and  proprietors  of  viA  copies,  during,  the  times  therein  mentioned ;"  and  also  to 
an  act,  entitaled,  "  An  act,  supplementary  to  an  act,  entituled,  an  act  for  the  encouragement 
**  of  leamine,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprie- 
**  tors  of  SU&  oooies,  duruiy  the  times  thez^  mentioned,  and  ext-pndjn^  tbobeneto^thcreof 
^*  to  the  arts  of  <!tesig&b&  engmvipr  andeCiBtunK  luitorical,  and  other  prints.^ 

WILLIAM  MARSHALL, 
(JL  SO  Cl^  of  th^  District  of  Vit;ginia.. 


.  •       •       •    A*   < 


TO  THE  PUBLIC. 

When  we  first  announced  our  intention  to  publish 
a  regular  series  of  the  adjudications  of  the  Supreke 
Court  OF  Appeals,  there  were  but  two  terms  of 
that  Court  in  each  year ;  the  Legislature  has  since 
extended  them  to  three.  This  circumstance,  added 
to  the  increased  number  of  causes  decided,  and  the 
short  interval  between  the  March  and  AprU  terms,  has 
compelled  us  to  abandon  the  plan  of  Term  Reports  ;. 
but,  having  made  arrangements  for  furnishing  the 
volumes  with  the  utmost  expedition,  in  a  style  equal 
to  the  best  London  editions  of  law-books,  we  feel  con- 
fident there  will  be  no  cause  to  regret  the  change. 

Every  eflfort  has  been  made  to  abridge  such  parts 
of  the  work  as  would  admit  of  abridgment.  But 
full  and  clear  statements  of  the  cases  being  essential  to 
the  authority  of  the  decisions,  we  have,  in  every 
instance,  compiled  them  from  the  records  themselves. 
The  arguments  of  counsel  are  confined  to  such  points 
only  as  were  considered  by  the  Court,  and  the  opinions 
of  the  Judges  inserted  as  they  were  delivered.  The 
present  volume  contains  several  cases  of  great  im- 
portance which  were  argued  at  preceding  terms ;  but, 
having  been  decided  within  the  period  embraced  by 
this  volume,  they  necessarily  form  a  part  of  it,  and 
have^gready  contributed  to  enlarge  its  size. 

WILLIAM  W.  HENING, 
WILLIAM  MUNFORD. 

Richmondj  March  22,  1809. 
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RULES  OF  PRACTICE* 
SUPERIOR  COUAT  op  CHANCERY 


RICHMOND  DISTRICT. 


BBTABLlSttSD  AT  nBmUAmT  tXRX>  1808^ 


1.  EVERV  pedtioD  fbr  Hd  anMl  from  wjr  deetoe  of  tUs 
woit^^epMi  the  gftAUid  that  tiieitiiftt  tbe 

petkimfci'  16  i^iply  for  the  ttac,  at  the  dme  ^  decree  was 
febdsred,  or  •!  itiy  thiie  Hicttafter  during  the  tertti,  met 
Mfee  tK  ptortlcubr  cSrciliBSttfiGei  wtich  prerented  die  ei^fipe* 
tkii»  be  sl(&ed4)j  ^  pethkiMtv  «)d  Teiificd  I7  an  iffidant 

3«  Ev€i'jr  pedtiM  for  an  afpeal  from  any  decree  of  diit  eonr^ 
a|MHi  the  {JIPOMd  of  ctrot*  01  toe  proccedbigi  or  decteCf  miBt  con- 
eiedy  atale  thetetme  of  thecaa^  and  point  out  ^  itrrori  ve« 
Ved  upon ;  to  be  dgned  by  the  pethiooer,  and  certified  hy  Us 
tenaelto  be,  inliis  opinion,  solBdent  to  reverie  the  decree^ 
vlieh  pdldoii  mast  be  accompanied  by  a  complete  copy  of  the 
rucMu* 

S.  In  i!Very  pCTtion  for  an  appeal  from  any  decree  os  an  in* 
Mar  coart  to  this,  die  liice  rule  must  be  obserred 


*  Seelbtmernilesof  in«etiGe»voLI.  psgeir.  t.  tL  viL  aBdl9« 
Vol  II.  A 


Mules  qf  Practice. 

4.  The  court  iviB  proceed  to  hear  and  determioe  all  appeals 
at  die  term  to  which  they  are' sent  up^  unless  good  cause  shall  be 
shewn  to  the  ccntrarjr. 

5.  No  counsel  or  attorney  who  shall  prosecute  any  smt  in  an 
inferior  courts  in  which  an  appeM  may  be  prayed  to  thb  court, 
shall  be  allowed  to  prosecute  the  same  here,  unien  it  wu  ailoved 
ufion  petition, 

6.  The  punctual  attendance  of  counsel  can  never  be  dispensed 
with  when  the  court  is  utAig)  bat  &r  lome  reasonaUe  cause ; 
and  therefore  vmrf  sqit  which  may  be  dismissed  for  the  non-at- 
tendance  Of  coufoiel,  without  such  cause  previously  made  known 
to  the-courty  ^mll  be  at  hUcoata. 

7.  The  papers  in  every  cascy  not.  argued,  will  be  recdved  by 
the  court  as  fomisbing  a  statement ;  but  the  points  innsted  upon 
by  each  party  must  be  madeisuLln  writing,  and  ugned  by  coun- 
sel,  and  furnished  with  the  papers,  when  the  case  b  submitted* 

.  8.  When  a  commissioner  of  thia  court  shall  have  occarioo  to 
submit  any  qutetion  to  the  judge  in  vacation,  under  the  act,  enti* 
tukd  M  an  act  concening  die  proceedings  m  chancery,  and  for 
other  purpoaes^''  (passed  January  15th,  ia07 ;  see  Rex.  CMfiVoI. 
2,  p,  138,  ch^  103.  sect.  1.)  he  must  transmit  his  statement  to 
the  cleric,  who  must  file  the  same  with  the  papers  in  the  cause, 
and  preserve  it  as  a  part  tiiereof^  and  send  a  cqyy  to  the  judge» 
■  whoseopiniqii  will  be  returned  to  the  clerk,  who,  in  fikeroaoDir, 
must  file,  and  preservejiti  sending  a  copy  thereof  tothe  commia- 
siqner. 

.9.  Every  UU  of  xtyjixm  moat  be  pftseoted,  with  a  complete 
copy  of  the  record. 

,  10.  So  much  of  the  30th  rule  ^  court,  entered  at  March  term, 
one  thousand  eight  hundred  and  seven,  as  makes  the  last  day  of 
each  term  motion-day,  is  rescinded ;  and  the  day  preceding  the^ 
hnt  is  sirtmtituted  iti  place  thereof. 


(    3     ) 


TERMS 
SUPEBIOR  COURT  OF  CHANCERY 

VOm  THB 

RICHMOND  DISTMCT. 

THE  fint  to  comnieDce  the  Ui^jdi  February  t  Uieaecaid 
to  commence  the  Ut  day  of  June  ;  the  third  to  commence  the 
litdqr  <rf  SefiUmbcrs  wi  ctdi  to  continoe  34  juridki^  difBi  if 
\  requires. 


SELECT  CASES 

RELATING  CHIEFLT  TO  POINTS  OF  PRACTICE 

BXQI0SD  BT 

THE  SUPERIOR  COURT  OF  CHANCERY 
RICHMOND  DISTRICT. 

IV  THE    TBIRTT-nAST    AMD    TmiHTY-SBCOirD    TKARS    OF 
THB  COMMOMWKATH. 

CREMD  TAYLOR^  ESQ.  CHjiM:ELLOR. 


THIScause  was  brought  up  by  an  appeal  from  the  couQ- If  a  tlav* 
tyconrtoi  Charlotte,  S^.^^IK 

ElBott^  in  that  court,  had  obtained  a  judgment  on  a  ^^  ^  nm 
bond  for  20L  against  Georfe^  who  diereupon  obtained  ■««'  mwi, 
an  injunction  fitm  the  same  court  J  statmg  in  his  bill,  that  JJ^^ 
CO  the  9th  of  January,  1802,  he  hired  of  El&oti  a  negro  bui^  if  tl« 
man,  for  twelve  mcmths,  for  which  he  gave  the  said  bond,  ^^^  ^ 
with  security ;  that  in  a  few  days  the  negro  was  taken  sick,.A[|^  <»  <^ 
and  condhued  so,  until  about  the  9th  day  of  June,  and  then  ti»irtnd  not 
died.  Upon  die  coming  in  of  the  answer,  and  several  af-  ^j^^^^*!^ 
fidavbs,  the  cause  was  heard,  and,  finally ,  die  bill  dismissed  tht  latefroi 

Per  Curiam.  The  only  question  in  this  case,  is,  whe-  Iom  odMr* 
llier  the  plaintiff  should  be  allowed  a  credit  upon  his  boild,^^.*^^''^^^ 


6  Superior  Court  of  Chancery  for  the  Richmond  Districts 

OECBMBER,  from  the  time  of  the  negro's  death,  to  the  end  of  the  year, 
for  so  much  as  the  hire  for  that  time  would  amount  to*—- 
The  court  imderstands  the  rule  to  be,  where  one  lures  a 
slave  for  a  year,  that  if  the  slave  1>e  sick^  or  run  away^  the 
tenant  must  pay  the  hire  ;  but  if  the  slave  (Re  without  any 
fault  in  the  tenant^  the  ownery  and  not  the  tenant^  should 
lose  the  hire  from  the  death  of  the  slave,  unless  otherwise" 
agreed  upon.  By  pursuing  this  rule,  the  act  of  God  falls 
on  the  owner y  on  whom  it  must  have  fallen  if  the  slave 
had  not  been  hired  ;  from  which  time  it  woulil  be  unrea* 
sonable  to  allow  the  owner  hire— Hire !— for  what?— -for  a 
dead  negro  ! 

It  would  be  rigid  enough  in  the  case  of  a  special  agree* 
ment ;  but,  where  there  is  no  such  agreement,  to  insist  up- 
on the  hire,  appears  to  this  court  unjust  in  the  extreme*-^ 
Upon  this  subject,  1  Ruth.  Inst.  250,  251.  253.  1  FonL 
376,  Z77.  in  die  notes  ;  Powell  on  Contracts^  446,  447, 
448.  may  afford  the  reader  some  useful  instruction* — ^Up- 
on this  view  of  the  case,  the  s^pellant  should  be  allowed  a 
credit  of  WLlZs.Ad. 

The  decree  of  the  county  court  must  be  reversed  wiA 
costs.  And  this  court  proceeding  to  md^e  such  decree  as 
that  court  should  have  made,  directs  the  injunction  to  be. 
made  perpetual,  for  that  sum,  with  costs,  and  the  bill  to  be 
dismissed  as  to  the  residue. 


MartkTemh,  .  Graham's  exccutbrs  against  Carter, 

in  a  bHl  to     ^^  ^^  appeal  from  the  decree  of  the  county  coWrt  of 
foMcloie    a  Prince  William. 

S^^'SSwff      On  the  9di  of  June,  1 791,  Richard  Graham^  the  testatoi- 

«^^^^yd'of  the  appellants,  mortgaged  certain  lands  to  the  i^pdlee, 

.  M^lttobe  to  secure  the  pajrment  of  a  debt,  and  afterwards  devised 

^•J^»  ■"*  the  same  toTiis  wife,  for  IHe,  remmnder  to  his  three  sons  ; 
not  iu€  e»f  -  - «      ■  ^ 

cittort  of  the  appointing  them  and  Richard  Brent,  his  executors,.  t)f 
inortgigce.    ^y^^^  ^^  ^f  j^j^  g^jjg  qualified. 


In  the  Thihy^Fir»T€artftheJCmiimmm 

Ag^iinst  themy  as  executors^  the  appdke  brouj^  his  suit    ukntUf 
to  foreclose  the  equity  of  redemption  in  the  mortgaged 
lands,  without  making  the  widow  and  the  other  son,  par- 
ties. 

The  bill  was  taken  as  confessed,  and  the  matters  thereof 
decreed ;  from  which  an  appeal  was  allowed  to  this  court, 
upon  the  petition  of  one  of  the  appeUants. 

Per  Curiam.    The  proper  parties  were  not  before  the 

cotut  below.— The  suit  should  have  been  against  the  droi* 

^Mees  of   die  land  mortgaged,  and  not  the  exrcutors ;(a)  {aSPtmtUei^ 

and  not  baring  been  so,  the  decree  is  erroneoi^  and  must,  p.  431^^010 

for  that,  be  reversed  with  costs  ;  and  the  cause  remanded  "^  5^^**^ 
'  aod  104S  of 

to  the  court  below,  to  be  again  proceeded  ip,  after  making  ihe  4th  «di- 
the  proper  parties.  ^^!SL^ 

Icjt  3  Ptert 
?33.mnoteft. 


Barnett  ^^aiW  Spencer.  .  "^'aorT^ 

UPON  an  appeal  from  an  order  of  the  county  court  of  ^••tt  should 
PitUyhama^  dissolving  the  injimction  of  the  appellant,  upon  over- 
imth  com.  nUinirorwt. 


Per  Curiam.  This  is  not  like  the  case  of  Davenport  v.  tSon  to  dU- 
Jfiwwi,  2  Waski  200.  The  decree  in  that  case  was  made  j^J^  "^ 
in  the  regular  course  of  the  docket,  upon  the  final  hearing 
of  the  cause  ;  but,  in  this  case,  it  was  only  a  motion  to 
disserve  ;  smd  costs  were  improperly  decreed.  So  much 
of  the  decree,  therefore,  as  relates  to  the  costs,  must  be  re- 
versed with  CQSts^  and  the  cause  remitted  to  the  coimty- 
Oourt,  to  be  proceeded  in  to  a  final  decree. 


8  Superior  (kmrt^fXSiaMaryJi^  the  iUefamdZiiMet* 

Svman, 

1^^^.^^^^  The  Commonwealth  against  Ragsdale, 

Mondajf,  Qf^ 

Sept.  7, 1807. 

Ragsdale  against  The  Commonwealth. 

mg  entered 

^thesaieof     IN  these  suits  it  appeared,  from  the  rqp<Mt  cf  the  com^ 

proftny,  of  missioners  appointed  to  sell  the  mortgaged  j>ropert}r,  that 

mo^aMrl  ^^V^'^'^  ^uorhs  was  SB  possession  of*  some  of  Ac.  ne* 

ty  to  thetuit groes  whom  he  acquired  after  ^  mortgage  was  Ally  of 

lie  in  posses-  I'ecord,  and  refused  to  fprt  them  up  to  the  commis^nerBp 

tion ;  a  rule  to  be  sold  according  to  Ae  decree  of  dus  court  heretofore 
may  be  made  ^ 

upon     such  pronounced* 

Stew  hT*^'     The  Attom^«General  submitted  to  the  court  the  course 

shews a^.  to  be  taken. 

In  himself      JP^  Curiam.    The  usual  course  of  the  court  has  been 

^o  property  ^  make  a  rule  upon  Ae  person  in  possession,  where  (as  in 

dered  to  be  this  case)  he  is  not  a  party  to  Ae  suit ;  and,  unless  he 

the'^coromiih  «hews  a  paramount  right  in  himself,  to  order  Ae  property 

jioners  set-  to  be  delivered  to  the  commissioners  acting  under  Ae  de* 
.  inrunderthe  ,   ,-.  «  ,  ,      'i 

decree  i  and,  cree  ;  and,  it  necessary,  to  enforce  such  order  by  an  at' 

iwch  OTder^*  tachment.     Let  Ae  rule  be  returnable  td  the  next  temu 

may  be  en- 
forced by  an 
attscbment. 


TuetdaXf 

sepu^im^  Clarke  against  Webb  and  others- 

After  a  judg- 

wT  ex^aoff^  The  bill  in  this  case  was  brought  for  a  discovery  of  Ae 
and  a  return  assets  of  John  T.  Bickertcn^  deceased  ;  and  for  Ae  pay* 
fectt^^  on  an  ment  of  a  judgment  at  law  obtained  against  his  executors, 
**^***iibe*^  upon  which  a  Jieri  facias  issued,  and  had  been  returned 
goods  and  *^  no  effects.^^^Tht  executors,  when  they  qualified,  gave 
his^  te^tor»  separate  bonds.    They  and  their  securities  being  all  dead, 

a  suit  in  e-  except  Ae  Hon.  Peter  Lyons  $  the  perscms  made  defend- 
quitymaybe  ^     .         ,  ,    .  *^.         ^  i  *• 

brought  for  a  ants  to  Ae  suit,  were  tnttr  representattvesy  (except  those  of 

ditevmery    of 

the  asets,  to  which  suit  the  secnrides  of  the  executor  and  all  other  persons,  (hoW 
crer  remot^  concerned  in  interest,)  against  whom  a  de^^  can  be  iendcfed»  ovglit 
to  be  made  ^wfeodants^ 


Cc  Wmston^  yi\\Q  died  uvsoIvecXi  ^nd  h^  nooc^  th^  repre-  ^j^t%m^%%, 
ff^Kf^^  1^.  ^ph  €^  t^^  kgsuym  ^«  Wf re  dead,  fmd  those  y^^^^ 
ifgoi^f€%  who  y efT?  Uving.     Mr#  ^W^t  ^  security  for  oil?      cUrU 
of  the  ^yrrvltOT^A  d^mwtrtd^  pp  th^  ffi«Hi4  ^  «  4ofm^    ^ebl  and 
vi^  had  x^%  t^ea  pr«|vipH«lj  ftxeii  ^^Kifx  hia  pfificipal  ^      ^'^^"' 

Per  Curiam.  The  rjile  pf  law  s|f>If^d  dQWQ  liy  die  S\i* 
preme  Court  in  the  case  of  Braxton  v.  WinsioWy  1  IVash* 
31.  it  well  understood  and  admitted,  that,  at  iazvy  the  se* 
curity  of  an  executor  sliall  not  be  made  liable  for  a  dcvas" 
tavit  committed  by  his  principal,  until  it  has  been  fixed  up- 
on him  by  a  suit ;.  but,  although  this  be  the  case,  at  law,  , 
yet,  surely,  a  creditor,  after  a  judgment  and  the  return  of 
^m  execu^on,  ^*  n$  tffects^^  may  either  proceed  against  the 
executors  for  a  depaetcmty  according  to  die  rule  laid  down 
in  that  case,  0r  may  bring  his  biU  in  equity  to  have  a  {Bs*- 
c^very  of  the  assets  :  and  such  is  ibt  presetit  ca^e.  The 
ccHirt  shoidd  Aevefore  entertain  |he  cause,  and  settle  all  dis- 
putes between  t})e  parties :  but,  to  do  diis,  ail  the  parties, 
(however  remotely  concerned  in  mterest,)  against  whom  a 
decree  can  be  rendered,  must  be  before  the  Court ;  and 
therefore,  it  was  right,  in  this  case,  to  make  Judge  Lyom  a 
party.  His  demurrer  must  be  overruled ;  and  he  must  be 
directod  to  «isw€n  Surely  it  is  imnecessary  to  cite  au- 
thorities to  prove  such  plain  principles. 


THE  commijssicaiers,  in  thys  q^  .^ppomt^  to  setde  An  executor 
the  defendant's  administration  account,  refused  to  allow^^„^^r  ^v^t 
S0IM  charges  Mde  for  fees  paid  to  counsel,  bectose  *^y  ^^^^jn*^*"^ 
-wcveioriaiisie^han  tiieiawaflowed*  -  ajimjnistra- 

lor  fees  paid  to  cpun^el,  notwithstanding  those  fees  yftr^  more  thaQ  t^e  Ww  ^- 
Vol.  IL  B 


10  Superior  <huri  qf  CAktkei^fer  the  Richmond  Dhtrkt 

•EPTtMBER,      Per  Curiam.    There  can  be  no  doubt  but  that  the  de» 

1807 

^^^^^^  fendant  has  paidthose  fees  on  accotrntofUs  intestate's 

Lindsay     estate ;  and,  as  he  could  not  do  without  d»e  aid  of  eeunaef, 

Howerton.  ^"^8©  conduct  he  coukl  not  regulate,  he  should  be  aUbved 

? '         'V  the  sums  he  has  paid.  ITie  Court,  in  giving  this  opinion,  is 

supported  by  the  opinkm  of  the  former  Cha^ceUor,  as  ap« 

pears  by  his  notes  in  this  ver^  case* 


Degraffenreid  against  Donald  8c  Co, 

A  complain-     THE  complainant,  in  this  case,  cluniied  in  his  bill  cyT 

mnt    whose    •    •      _,•  ^  •       i.  .  .    , 

remedy  was  *^J^^^*^^  certain  discounts  against  a  judgmait  at  law; 

complete  at  stating  that  he  had  failed  to  defend  the  suit,  (which  odier- 

common  iato,     •      i  .   i     ,  -7  v 

but  who  fy  Wise  he  might  have  c^po^ed  successfully,)  in  consequence 

prei^tej"  ®^  ^^^  attorney's  sickness,  ^d  his  own  abaeiKe  from  die 

frommaking  comiQonweakh.     The  last  mentioned  allega^ns  were  nei- 

be    relieved  *^T  admitted  nor  denied  in  the   answer.     On  the  final 

i^gralnt^  hearing  he  was  relieved  agwnst  part  of  the  judgment ;  and. 

but  ought  to  a  question  then  arose  concerning  the  costs* 

w^Chwi^     '^^  Cpurt  decided  that,  since  the  plaintiff  ^s  defence  was 

^  lawy  and  he  had  npt  made  it  there^  he  should  pay  tl^ 

costs  A^^. 


o  ^^&^      Campbell  and  Wife  against  Winston  and  others, 
Winston  w^  WtCft  Qgmmi  Cana|*dl  and  others, 
and 
lltnry^bgaimt  Wiriston  and  others, 

t^y'co^iB-  ?^  ^^^  <^cs,  a  decree  had  been  made  for  the  aetd«- 
tob^t^d  %  ^f^\  ^^  division  of  Patrici  fftury'-e  estate  j  and  theflom- 
the  Court  of  "^i^sioners  appointed  had  reported  the  administration  aq- 
Chanccrir)  of  an  administration  account,  without  notice  to  the'Watees  or  distribn- 
tecs,  19  a^aia^  the  constant  course  of  th^  court.  totom#. 
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ccmnts  of  ihc  executors,  to  which  Campbeil,  by  counsel,  tEVTSMBma, 
olgected,  upou  the  ground,  that  they  had  been  tetded  by  ,,^!^!^. 
the  comniiisioners,  without  notice  to  the  legatees.  Cftmpbefimnd 

Ptr  Curiam.    A  settlement  of  such  accounts,  without      ^^^ 
notice^  is  agamst  the  constant  course  of  the  Court,  and  must  Winston  sad 
be  set  aside,  and  the  report  recommitted,  "' 


Dunscomb  agamst  Dunscomb  and  others.  Mmda^, 

IN  this  case  the  only  question  was,  whether  the  Coiut  _. 
could,  under  the  will  of  Andrew  Dunscomb^  deceased,  ap-  trustee  ap- 
point another  trustee,  in  the  room  of  the  one  appointed  by  5^u"*^  ^^ 

the  testator,  as  she  was  dead ;  the  circumstances  beinir  the  ^^K^  ^« 
-  „      .  ®        ctutc  of  in. 

following:  fiuits  havlnf 

The  testator  in  the  commencement  of  his  will  desired  ^^*    K^n^ 

his  wife  Philaddphia  Dunscomb  ^^  to  be  put  into  possession  no  proyiaioa 

^  of  all  his  property  both  real  and  personal  for  her  use,  in  ^^  Ui^  13>- 

•*  trust,"  &c.    After  specifying  the  various  trusts,  which  poinunent  of 

were  chiefly  for  the  benefit  of  his  children,  he  concluded  s   court    oC 

with  these  words:  "  I  constitute  my  wife  sole  executrix, ^^*^^ ^]^ 

**  leaving  it  with  her  and  at  her  pleasure  to  appoint  an^    ^. 

^  agent  or  agents  to  assist  her.   From  her  well-known  at-  the   trustee 

**  tachment  to  her  children,  I  confide  in  her  care  of  what  Sleeaui^iJ 

•*  may  come  into  her  hands,  and  also  of  an  application  ac-  '•tiu"^  to  * 

^  cording  to  my  wiU  and  desire  as  expressed  herem*      No  and  security, 

provision  was  made  in  the  will  for  the  appointment  of  ano-  ^  pJ^ifoJlSl 

dier  trustee  in  case  of  her  deadi.     She  intermarried  with  uice  of  his 

WilEam  Dawson^  and  afterwards  died  intestate.  ^^  doubki 

The  bill  was  filed  on  behalf  of  Andrew  Bedloe  Duns-  ^"",^^^1 

•    ^  *"*  trust 
somb^  one  of  the  infimt  children,  by  fFUBem  Dawson,  his  esute,  pays- 

-.  •!•  •  ,  ble   to  the 

next  friend,  pray mg  this  court  to  appoint  another  trustee  j^^g^  ^  H^ 

in  her  room,  and  making:  the  other  children  defendants,  <»«"*«ndWs 

successors  t^ 
who  filed  their  answer  by  Philip  Duval,  their  guardian,  oQce. 

specially  assigned  fer  that  purpose  i  in  which  they  ex- 
pressed their  consent* 


1&  Supethr  Couriqf'Chtnceryfit  the  RkMmi  Dhimt. 

w'TBiiBEB,  /Vr  Ourtam.  The  oWjr  dot*t  |^iwrs  out  rf  the  wS^" 
\^r^.^^«  but  it  may  be  done,  ii^Km  girihg  bdAd  #Mr  s^pr^ved  seoo- 
Btntsconl*  rfty  to  the  Jud^  of  this  Court  «ttd  hit  suceeMors  ih  \m 
DuDscomb  offce,  Conditioned  to  tBscharge  llie  dudes  indposed  by  tiie 
*^,?^'  testator^  wiH  upoh  life  foHner  trmtee,  whieh  tttetoH  m- 
^  performed,  for  the  benefit  of  Ae  teMUSor's  chiidreii.    Th» 

penalty  of  the  bond  should  be  equal  to  double  tiie  value  of 

the  trust  estate. 

Philip  Duval  was  accordingly  appointed,  and  gave  bond 

and  security  in  the  form  prescribed  by  the  Court. 


fiSS^MSor.  ^^^  against  Randolph  and  others. 

AU  the  tmj-     ROBERT  RANDOLPH  and  others,  who  were  appoint* 
tBet  appoint-  '  -^i^ 

ed  by  a  will  ed  by  the  last  will  and  testament  of  Charks  Carter^  of 

^,^^g*^*J[  Shirley^  trustees  for  die  benefit  of  his  daughter,  Anne  Hill 

"htwi^d  wo-  j^g^  ^ife  of  Henry  Lee^  having  declined  acting,  a  bill  wasi 

flefiiied  to     filed,  on  her  behalf,  by  John  Minor j  as  her  next  friend^ 

Srequfi^^  against  the  trustees  and  her  husband,  for  the  piupose  of 

«ypy»t   a     obtaining  from  this  Court  the  iq)pointment  of  a  new  trus- 

tbeir  room.    ^^  i  which  was  accordingly  done,  and  a  like  bond,  with  the 

one  directed  in  the  case  last  reported,  was  ordered  to  be*, 
A  like  bond     ,        .      , . 
was  taken  in  taken  m  this  case. 
Qua  caacy  as 
iatheiast 


J5i  m  inai  Dawney  against  Wright  and  others. 

The  *«fee  im  ^^"^  dectee  in  this  case,  pronounced  at  the  hut  term, 
«0CBfiMfi  can- was  interlocutory;  and  now  Mr.  Botts^  counsel  for  the 
J^^'^from*  defendants,  applied  to  the  Chancellor,  at  his  dumber,  for 
inW'loeittofy    ^^  appeal. 

By  the  Chancellor*    The  59th  section  of  die  act  con-^ 
i*vt^*^S^  ceming  the  High  Court  of  Chancefy,(a)  regulating  ap^ 


peah  hi  t^watiorij  expfessly  atrtfwrhes  fbt  y^dge  tt>  gram      ^^^^ 
diem,  undet  eertftiti  circumstances ;  and  tnit9  die  act  of     isor.    ' 
VfW^d)  app^ab  were  not  granted  upon  imerhcuitonj  de-  ^^^^^^^*^ 
crees;  and  dien,  bf  the  ttnna  of  that  act,  vt^hj  ^kittjwige        y. 
in  v»:ation,  but  bf  die  CWrf.    By  the  Kt  of  18m,  <*.  SS.  ^^^^"^ 
sect.  2«(^)  no  appeab  shall  be  granted  hereafter  unttt  %  final  — — «— . 
decree,  tmleas  the  Cbtirf  (not  die  Jt^gt)  rfiafl  tIAdc  it  ^^)  3?^^ 
necessary  to  prevent  a  change  of  property  :-HUid  It  is  dear,  tect  I. 
that  a  power  ^givcn  to  die  Court  is  not  neeeitarify  given  to  p.  li.**'  *"* 
the  Judge  m  vacation.     It  is  equafiy  so,  diat  he  can  have 
no  other  power  in  vacation  than  what  is  given  him  by  bnr. 
Since,  therefore,  in  the  cast  ot  final  decrees,  the  Judge  in 
vacation  is  authorised  to  grant  appeals ;  and,  in  case  of  m- 
terhcutory  decrees,  the  Court  may,  to  prevent  a  change  of 
property ;  it  is  deemed  a  clear  case,  thait  the  Judge  can- 
not, in  vacation^  grant  an  appeal  from  an  interlocutory  de- 
cree. 

Apped  denied* 


Chisholm  against  Anthonv.  in^  Tali 

THE  bill  in  this  case  was  brougiht  to  be  relieved  against  ^^5^  ^  "J^ 
a  judgment  at  law  obtained  under  these  circumstanced:  sheriff,  a  writ 
David  Chiahobn  the  elder  gave  his  note  payable  to  Anthony  ^^!!l^ 
for  i^>wards  of  SlOO,  on  which  a  suit  was  brought  in  die  son;  but  such 
County  Court  of  Henrico.  The  sheriff,  supposing  the  writ  ^dSLncc  of 
to  be  against  Danid  Chisholm^  junior^  executed  it  upon  '^JiJJjJ^" 
him :  he  made  no  defence,  and  a  judgment  was  obtained  go  a^inst 
by  default  against  him^  an  execution  issued,  and  a  forth-  ^^^^ ,  \^^S 
coming  bond  was  given,  by  him  and  one  of  his  brothers ;  f"^*»^*»*T*"ir 
«pon  which  likewise  a  juclgment  was  obtained.  An  appeal  a  forthcom- 
was  taken  to  the  Distria  Court,  where  the  judgment  was  ^  ^/. 

wardSydeUys 
the  plaiBtiflr  by  appeaHtig^hmi  a  jndymcHt  on  that  bond ;  he  is  not  entitled  to  rdief 


U  Superior  Court  qfCbamery  for  the  MkAnmd  Dktrief. 

FAXA      affirmed ;  and  from  that  Court  to  the  Court  of  Appeab. 
▼A.CAT10V9  ,  ^«       ' 

1807.      where  tha^  judgment  of  affirmance  was  itself  affirmed. 


C^iOi^      ^^  testimony  did  not  vary  the  case;  and,  at  the  Se^ 
y-         Umber  Term,  1806,  this  Court  disscdvcd  the  injunction^ 
^'    5M»d,  in  March^  1807,  dismissed  the  bill  with  costs-  upon  a 
hearing* 

The  Chancellor  was  not  a|)(>Bed  to  for  an  appeal,  which 
(as  he  has  smce  informed  the  Reporters)  he  would  have 
refused.  Aniq^plication  was  therefore  made  to  the  Judges 
of  the  Court  of  Aiq>eals,  in  vacation^  who  unanimautfy  re- 
fused it. 

Vbeotton,  Keimer  against  Hord. 

i«or.  , 

A  bond  may     THE  bill  in  this  case  was  brought  for  relief  againsj  a 
much  left    ^  judgment  at  law  for  136/.  10^.  and  costs,  under  these 
t^m  iu  no- ^jj.^mjj3j3j|j.gg .     Burgess  Ball  had  a  judgment  against 
mount,    and  Kermer  for  300A  with  interest  from  1st  February^  1TB2^ 
he   enfiyrced  ^^^  costs,  (subject  to  a  credit  of  165/.  8^.)  upon  which  an 
in  a  court  of  execution  was  issued,  which  came  into  the  hands  of  Hord^ 
as  in  a  court  as  deputy  sheriff,  who  seized  certain  goods  and  chattels  to 
>W^'r^  satisfy  it.     Kenner  dien  agreed,  that  if  Hord  would  him- 
appearintheself  advance  the  money  to  discharge  the  execution,  he 
would  assign  to  him  two  bonds,  one  on  Henry  Micfftv  for 
215/.  specie,  and  die  other  pn  William  P.  ^uarles  for  31 9^ 
military  certificates,  with  interest  from  16th  May^  1/86. 
Hord  accordingly  paid  off  the  execution,  and  took  an 
assignment  of  the  bonds.     He  received  the  amount  due 
from  Micow;  and  brought  suit  against  ^uarles^  and  reco- 
vered a  judgment  for  84A  10^.  8^.  the  value  of  the  certifi- 
cates,^ and  costs ;  upon  wluch  he  sued  out  an  execution^ 
which  being  returned  "  no  effects^'*  he  brought  suit  agdnst 
Kenner  as  assignor  of  the  bond,  and,  upon  the  general 
issue,  recovered  the  judgment  first  above  mentioned. 

The  bin  stated  that  Hord^  the  defendant  in  equity,  had 
taken  advantage  of  the  complidnant's  distresses^  and  there* 
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by  obtained  die  bonds,  which  were  for  a  much  larger  sum  ^^"^^ 
than  he  paid  m  discharge  of  the  execution ;  and  that  he  i807- 
■light  haye  made  the  money  out  of  ^»ark§  by  due  dili* 
gaice. 

The  defendant  in  his  answer  denied  his  having  taken 
any  unfair  advantage ;  but  admitted  that  he  ftdriy  pur- 
chased the  bonds  for  less  than  tfieir  nominal  value  ;  and 
insisted,  that  the  {Aundff's  defence  hiring  beoi  prq>eiiy 
at  lawy  he  ouj^t  now  to  have  die  benefit  oi  his  judg- 
ment. 

Tlie  affUkniU  filed,  stated,  that  ^er  the  assignment  of 
the  bonds,  the  phinciff  insisted  that  the  defendant  had  re» 
ceived  them  xuithout  recourse;  which  he  denied}  durt 
•Quarks  had  considerable  property  in  possession  in  iht 
3^ear  1786;  and  that  die  plaint^  was. not  defended  at 
law  upon  the  ground  of  laches  in  the  defendant  to  pursue 
, Quarks;  and  a  complete  copy  of  the  proceedings  at  law 
was  filed*  At  the  last  JUay  Term,  the  injunction  was  dis- 
solved ;  and,  at  the  last  September  Term,  the  bill  was  dis- 
missed* 

In  die  fall  vacadon,the  plaindff  a{q>lied  to  the  Chancellor 
at  his  chamber,  for  an  appeal,  which  he  refused  for  these 
reasons :  l.Hiat  the  subject  had  been,  or  might  have  been 
feirly  setded  by  the  proper  tiibunal,  at  law;  and,  2.  If  it 
was  not,  yet  die  plaindiF  should  not  be  relieved  against  his 
own  contract,  {though  it  may  have  been  a  hard  one,)  since 
nmhing  like  fraud  attends  it ;  as  it  is  supposed  diat  bandi, 
as  well  as  horses^  may  be  sold^  for  a  stipulated  value,  and 
such  sales  enforced,  in  a  court  of  equity^  as  weU  as  in  a 
court  of  latv^  when  not  a  usurious  trait  appears  in  the 
transaction. 

The  plaintiff  was  not  satisfied  with  this  denial ;  but  ap- 
plied for  an  appeal  to  die  Judges  of  the  Supreme  Coort, 
who  unanimously  refused  it 


16         Supm!^  CowrtJ^Cimfi^cr^Jw  thsMcbfu^J^r^. 

Aoder»(^8c  Andersovi  and  llviMrmoad  ttgminst  EHiiigtMi  gnd 
"^T""*^  others. 

EUinrtoh^Sc'   ■ 
others. 


An  appeal  f    T^IS  ^ra»  n  diti9okfed  i^innclion  vhkh  hadbem  d^ 

finom  a  dii..Wr^Vz«Mb  O^WMI  f^t  ^  pimitiA,  i^ppli^  to  t^  Qm^' 

^  J{^      itfy^  «*f  Cfw«!r/br.    B^  the  act  of  tMemUfCtf)  il  ta  dc- 
•embiy,  the-dbtfid^  thilt  mal-Gfttes  ]wiMfkr,whcffe  tfoy  iiy 
^;^^'^4>e^li^dbsahre^       biH^f  idM  cQmfHfOnaiitfbafl^^ 
diMobed,     .dfomisaMl  of  ^•onrte,  lorith  co^ta^  mdss»  jutffiekiit  «w«e  u 

and  no  came    .  •  *     «     i^      .    #  i  i 

ihewn»  a-    *«aiwtv  Agt^vt  %^$mfnvummm^  fit  tHt  Iwast  t^rm,  wAcrp 

gainst  such ij^^^^^^  ^j^j^  isi^dDkttiet  Coum  of  QttlK«l7.  1^ 
dismission  at  ■  *  . 

the     next     MIS  ffa«e  jf|#  O^UB^  W»  ^WIH  Mid  tlie  ^  WM»  of  CQUrstt 

^^™'  jdiammed  midttx  the  biir ;  idbe  dear  and  obvious  iui^Qtiaa 

In  such  case,  j^f  wjfciii^  ^Wft^  to  Jhw*  l!he  doc^ 

II  the  coin- 

plainant        cases,  without  taking  up  the  time  of  the  Court  to  <>ty«w»tiy 

?^|^^^*<^iiiM»atocoiidtditE^i^  M  dw  msot  term,  the  phutifF, 
should  carry  heMQ^i^sitfialbd  'fAAi  die  diauiiMdaB,  could  shevr  eaoAe  Id 
b?tL"JLtiilHi<^P«^i^^  i>uiU»  oo^ae  wasBhewn  Utkia  caae,  it 
C^^to^a  ^^  prenuned  tbe  f^lauitiflt  fmre  satisfied,  aoid  BKaat  tt> 
>ui/hearln|:,  dbvidbii  the  jmaQcodon  of  their  suit :  ihe  defendsate  had 
^/|Jf^:Atight«>  tofioniideritj:  and  aovir  to  ^Hw  idie  pbdntiflb  m 
^^0^  M>-,<a|f«ad  <fvoiid  jbe  tlo  afioiv  tiiem  a  pnoaibfe  atkvraiUaje  irom 
ed  by  hk^  lihieir«olro  iMg^Mt,  to  d>e  i^my,  ponihlf,  tf  tfae  defend- 
wo^b^suf.**^^^^''^^*^*^  ttbviow  iotcntioQ  of  the  fcgialatirt* 
ficienttopre-TliefC^ae  iutt  .not  tceo  emni^ied  sinoe  &e  Jstjto'Mion  iMs 
^sioi^  and  dissolved:  the  phuntifis  may  have  taken  new^MdttMf ; 
authorUe hUj^^^y  ^^^  j,^^  s|^ k);- aad  yet fittW  toaheur  wuse 

carrying  on  ,'_*..     ,  .  ^  ,    '^  ,     . 

the  suit    ic««P)MiBt  lm  diritofmom  wish  sa  vmm  to  m  appeal,  ibe  ItebM- 

he  fails  to  do 

thb    at    the    ^ — "^ — ' ^ 

time  of  the 

dismission,         («)  -^-w*-  -^*'*  ^^1803,  p.  82.  Ifev.  Code,  2  toI.  eh.  29.  sect  a  p.  29. 

he  may  move 

at  tJienext  term,  upon  notice  to  the  adverse  psrty^  to  set  it  aside/ when  it  may  be 

doDe»  if  it  appear  reasonable. 
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ing  which,  under  such  circumstances,  would  be  to  deprive       fall 
the  defendants  of  an  equal  chance  to  put  themselves  in  a  ^^1^7**^' 
better  condition  for  an  appellate  Court,  whose  decision  may  ^.^s^^ 
be  given  upon  a  new  view  of  the  case,  not  decided  upon  by  ^^^o^Iid 
&e  Court  of  Chancery.  The  Chancellor  is  not  to  be  under*  -  .    ^• 
stood  as  saying,  that  such  has  been  the  conduct  of  die      ot&w. 
plaintifls  in  this  case  j  but  that  to  allow  appeals  in  such    '   " 
cases,  would  be  to  adopt  a  rule,  which  might  subject  him 
to  such  impositions,  and  which  he  should  carefully  avoid* 
If  then   a  party,  whose  injunction  has  been  dissolved, 
means  to  appeal,  let  him  carry  on  his  suit,  in  the  usual 
course  of  the  Court,  to  a  Jinal  hearing,  when  it  will  be  the 
duty  of  the  Court  to  examine  the  record  agiun,  which  is 
never  done  in  a  dismission  under  the  act« 

Appeal  denied:— 4>ut  the  pbuntifis  may  move,  at  the 
next  term,  upon  notice  to  the  adverse  party,  to  set  aude 
the  dismission,  when, it  may,  or  may  not  be  done,  as  thf 
case  may  be* 


Dangerfield  and   others   against  Claiborne  and      ^^^^X!^ 
others.  ^^ 

ON  the  argument  of  this  case,  it  was  contended,  on  be-  Where  the 
h4f  of  the  plainti£ft3,  that  the  answer  was  not  responsive  to  responsire  to 
all  the  material  allegations  of  the  bill ;  and  that  those  alle-  f  n«terial  d- 
gftfy^i^^  fUft  anrweredy  should  be  considered  as  admittedrtbe  bill,  the 

Ptr  Curianu     This  case  was  brought  on  in  the  usual  «f  msuffi- 

Way;  upon  bill^  answer  of  some  of  the  defendants,  general  move  tohATe 

veplkadcm,  and  publication  of  depositions:  and  the  ^^^-{{iJ^bJ^k^ 

tion  now  to  be  setded  is  an  important  one  in  practice.   It  for  conieM- 

ed,  aad  an 
•rder  of  Court  to  that  effect  senred  on  the  defendant ;  but*  if  he  does  neither,  he  ihall 
aot,  «i  ibt  triait  Aral  bimidf  of  any  implied  admiation  hj  the  defendant 

Vol.  H.  C 
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FKB&uAVY,  is  whether  allegations  contained  in  the  bill,  not  answer e(l^ 

180&  .  . 

^^^^^^»  shall  be  considered  as  admitted,  or  must  be  proved  by  the 

Dangerfiekl  plaintiffs.  The  plaintiffs  might  have  excepted  to  the  an- 
V.  swer  as  insufficient ;  or  they  might  have  filed  a  special  re- 
Claiborne  plication^  and  have  put  in  issue  those  parts  of  the  bill  to 
which  the  answer  was  responsive ;  and  this  wpidd  not  have 
been  an  admission  of  any  other  part.  But  they  have  filed 
^general  replication^  the  effect  of  which,  in  this  case,  is  thc^ 
same  with  that  of  a  special  replication^  where  the  answer  is 
fully  responsive  to  the  whole  bill;  for  the  replication^ 
though  general,  and  averring  the  whole  bill  to  be  true,  and 
•  denying  the  matters  in  the  answer,  only^puts  those  matters 
in  issue;  so  that  the  allegations  of  the  hill,  not  answered, 
but  only  averred  to  be  true  by  the  general  replication^  re- 
main to  be  proved  by  the  plaintiffs,  agreeably  to  the  effect 
of  their  replication,  or  to  be  admitted  by  the  defendants. 
And  have  they  admitted  any  thing?  If  they  have,  where  is 
the  evidence  of  such  admission  ?  To  allow  a  plaintiff  to 
say  that  so  much  of  his  own  bill,  not  answered,  is  admitted, 
would  be  to  allow  him  an  advantage  for  not  excepting  to 
the  answer,  and  thereby  to  surprise  the  defendant  on  the 
triaL 

The  rule  in  future  will  be  understood  as  settled ;  that, 
where  the  answer  is  not  responsive  to  a  material  allegation 
of  the  bill,  the  plaintiff  may  except  to  it  as  insufficient,  or 
may  move  to  have  that  part  of  the  bill  taken  for  confessed; 
but  if  he  does  neither,  he  shall  not,  on  the  trial,  avsdl  him-  • 
self  of  any  implied  admission  by  the  defendant :  for,  where 
the  defendant  does  not  answer  at  all,  the  plaintiff  cannot 
take  his  bill  for  confessed,  without  an  order  of  Court  to  that 
effect,  and  having  it  served  opon  the  defendant;  and  dus 
is  Ae  only  evidence  of  his  admission.  Of  course,  if  tlus 
mode  of  proceeding,  as  to  the  confession  of  the  whole  bill, 
be  correct,  it  must  be  equally  correct  as  to  the  coofesM^i 
oi  any  part* 
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Thompson  and  Veitch  against  Strode.  ^^^%m^ 


THE  suit,  in  this  case,  was  brought  to  foreclose  amort-  in  this  case 
gage.  The  bill  had  been  taken  as  confessed,  and  the  nisi  |^£^^] 
decree  returned  served ;  and  now  Mr.  Williams^  for  the  en  at  c<mfi%%* 
defendant,  moved  to  set  aside  the  decree,  and  to  file  the  ^"^•,;  ^ 
Answer*  turned  tenr- 

Mr.  BottSy  for  the  plaintiff,  objected  to  the  motion,  on  controrert- 

Ae  ground  that  the  answer  controverted  only  a  part  of  the  Jjjf  jSj^JSti 

sum  claimed  on  the  mortgage ;  and  asked  a  decree  for  so  cltim,  and 

much  as  was  not  denied  by  the  answer  to  be  due.  the  reti^K 

Per  Curiam.    Suppose  the  answer  admitted  the  whole  ^"  receiv- 
'^*  ed  as  an  an* 

sum  claimed,  to  be  due ;  it  would  not  be  received  as  shew-  twer  to  part 

ing  any  cause  against  the  decree,  which  would,  of  course,  dI^ii4e*aL(H 

be  made  absolute.    Upon  the  same  principle,  whatever  is  Ivte  was  e»- 
.^     ^  A  u     ^  ^         ^l  .     teredfertbt 

not  controverted  by  the  answer  may  now  be  decreed  m  lesidoe. 

part ;  and  so  much  as  is  controverted  of  the  decree,  nisiy 
will  be  set  aside ;  the  answer  being  received  for  that  pur- 
pose only. 

The  defendant  prayed  an  appeal,  which  the  court  re- 
fused ;  the  decree  of  foreclosure,  diough  absolute,  being  a)  See  J?«. 
interlocutory  only.(a)  ^^75^  ^^ 

223.  sect.  i. 
and  2  toI.  p. 
129.  ch  103. 
^^1^  sect.  2. 


Sarah  (a  woman  of  colour)  against  Henry.  ^^^^  ^^ 

THE  plaintiff  obtmned  an  injunfcdon  to  restrain  the  de-  Where  a  xm- 

fendant  fixnn  carrying  her  out  of  the  commonwealth,  as-  Utto,  claim- 

serting  her  right  to  freedom,  and  diat  the  evidence  of  that  oi^ainsanh^ 

right  cotdd  be  obtmned  in  the  county  of  Accomac.  She  was  J'JJJ^^'  j^^ 

or  her  being  carried  out  of  the  commonwealth,  before  the  controversy  is  decided ;  tfaa 
Court  will  order  the  plaintiff  to  be  kept  and  maintained  by  lt«  officer,  during  the  con-, 
troversy  ;  unless  the  defendant  will  give  bond  and  security  for  his  or  her  forthcoming^ 
whkh,  if  he  faila  to  do,  he  will  be  answerable  to  the  officer  for  the  plaintiff's  ex« 
penset^  notwithstanding  the  suit  should  be  decided  in  his  fiifottr. 


Henry, 
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;uH»,  lapa  ordered  to  be  kept  by  the  Serjeant  of  the  city  of  Richmond^ 
^"^^^^^  unless  the  defendant  would  give  bond  and  security  for  her 
V.  forthcoming.  This  he  failed  to  do,  and,  having  fi]e4  hia 
{^swer,  moved  to  dissolve  the  injunction* 

Per  Curiam^  The  answer  and  the  recprd  of  Aceomac 
County  Court  clearly  shew  th^t  the  plsuntiff'  ha^  nustaken 
her  case,  {t  has  already  been  decided  at  law,  and  there  i^ 
po  case  made  for  the  interference  of  this  Couru  The  in- 
junction must  be  diffsolvedt 

The  ne^ct  question  was  between  the  seijeant  and  the  de» 
fendanf  abQut  the  expense  qf  nuuntaining  the  plaintiff;  and 
the  Court  held,  clea^ly^  that  the  defendant  waa  bound  for 
her  expenses,  as  he  mi^t  haye  retained  her  in  his  posses* 
3ion,  upon  complying  with  the  conditions  of  the  order,  and 
avoided  any  expense. 

Mn  Wtckham  then  stated  that  he  was  not  concerned  in 
lUs  case :  but  that  a  similar  case  had  been  so  settled  in  the 
Court  of  Appeals  against  one  of  his  diepts« 


yu>if3,  laoa  Banks  against  Anderson  and  others, 

c»artolS)an-    '  4N^^JtS0N  brought  suit  in  the  Hustings  Court  of  Ae 
iDoSect^flr!  ^^^  °^  Richmond^  ag^nst  Banksy  to  foreclose  a  mortgage* 

in  a  decree  of  and  obtained  a  decree  for  a  sale,  which  was  made ;  but  the 

lui  inferior  ,    . 

pQurt,  by  an  commissioners  had  not  returned  their  report  when  Banh 

i^oitTM  obtained  leave,  in  that  Court,  to  file  a  biU  of  rerjiew.    He 

that  way  it  then  instituted  this  suit  against  Anderson  and  others^  to  set 

fuchadrtrce  aside  the  sale  of  the  falling  garden,  which  had  been  made 

wid*^*^er  ^^^^^  *  ^^^^  o^  ^''^^ »  ^  correct  the  errors  of  the  Hustings 

peculiar  cir-  Court  |n  the  decree  aforesaid ;  and  for  a  certiorari  to  rC'^- 

cumstancet,  .  .     _     ,  ^    .  _  .  .  ,  , 

vould   lend  raove  the  record  thereof   into  this  court  ;—^which    was 

\\M  sidtocar,  awarded, 

ry  a  decree 

of  aninferioF      Per  Curiam.    It  is  not  competent  to  this  Court  to  cor-* 

feet.  rect  the  errors  in  a  decree  of  an  inferior  Court,  by  an  ori^ 

A  biU  of  f«vMfo  ougbt  not  to  be  granted  to  aa  M<«r/pcvf<»7  decree  3  but,  if  such  decree 
be  erroneous,  it  may  bge  jcorrocfeed  by  motUmt  of  petition  to  the  court . 
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gimd  suit ;  although  in  that  way  it  may  impeach  a  decree  ivirv,  ttOS. 
of  an  Inferior  Court  for  yrowrf;  and,  under  peculiar  circum-  ^^glj^?^ 
stances,  would  lend  its  aid  to  carry  a  decree  of  an  inferior         ▼- 
Court  into  effect*  The  Hustings  Court  should  not  have  re-     othen. 
«eived  the  bill  erf  review,  as  the  decree  was  interlocutory.  •— — 
And  as  the  sale  of  the  falling  garden  appears  to  have  been 
fiuriy  made  in  all  respects,  this  suit  will  be  dismissed  with 
oosts,  as  well  as  the  bill  of  review;  which  will  leave  the 
suit  removed  hither  by  certiorari  open  to  be  proceeded  in 
\fffaa  the  interlocutory  decvee,  as.  the  parties  may  think 
proper;  for  the  error  in  that^  if  any,  can  be  corrected  by 
smtioil  or  petition  to  tiie  Court* 


Hipkins  against  Bernard^  Executor  of  Hipkins,  and  Wfdnetdt^, 

others.  ^Soar' 

ONE  of  die  principal  questaom  m  this  case  was  whether  An  executor 

&e  defendant,  Bernard^  should  be  allowed  a  comihission  {Jg^"^  ^I 

ef  five  per  cent  upon  turning  bond  debts  due  to  his  testa-  nuttiont  for 

tor,  into  mortgagesy  and  delivering  them  over  to  tiie  le-  bonds,  pJpu 

gatees-  I^^^'^'llf' 

^^  ,  ,  ^      titor,  to  the 

Per  Curiam.     An  executor  is  entided  to  compensation  le|^es;nor 
for  his  risk,  trouble  and  expenses ;  and  that  should  be  feted  wjch^^'b^Ss 

at  a  commission  of  five  per  cent  imon  acttud  receipts,  and  "»*«>  nKwtgfc- 

src*  Mid  dC' 
lio  more,  as  a  general  nde.    This  rule  has  not  been  de*  fiTering  the 

parted  from  since  the  case  of  Cranberry  v.  Cranberry^  1  »*^'HW««- 

Wash.  246.  unless  it  passed  without  notice ;  but  eiq>en»ea 

may  or  may  not  be  allowed,  as  shall  be  reasonable,  ac- 

ccntling  to  circumstances.   The  executor,  in  this  case,  was 

not  bound  to  make  the  exchange;  and  the  estate  should  not 

pay  for  it;  since,  if  the  bonds  had  been  transferred,  no 

cofluniasion  on  them  would  have  been  allowed. 
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^^^^    Lyons,  administrator  of  Robinson,  against  Byrd  and 
i8oa  others. 


IntliiscAsea  THE  commissioners,  appointed  by  this  Court  to  sell 
commission   .  »     rr  / 

of  5  per  cent  some  of  the  lands  of  John  Robinson^  deceased,  made  their 

to  comnu9'   ^^P^rt,  and  claimed  a  commission  of  five  per  cent,  which 

«»^«»  ^^^  the  Court  allowed, 
•old  lands  by . 

▼irtue    of  a 

decree  of  the  ^^^i^ 

court 

rhurn^.    Crenshaw  and  others  against  Crenshaw's  Executor 
isoa  and  others. 

A  stai,  not  THE  only  question  in  this  case  was,  whether  a  com- 
^^oil  Li  a  ^^^  *'^  should  be  considered  as  real  or  personal  estate 
bouse  which  between  the  h^r  and  executor* 

ju^d  by  its      ^^^  Curiam*    The  people  of  this  country  have  always 
J^""!^'  "  been  in  the  habit  of  lending  such  stills  among  o^ie  another ; 
pefty»   and  ai^d,  in  all  such  cases,  they  have  been  con^dered  personal 
f^artor,  not  ^^  *^^  ^^  estate.    They  have  never  been  considered 
to  the  heir,    ^\j^  members  of  the  freehold  as  that  to  sever  them  from  it 
wpuld  be  injurious  to  the  inheritance;  a  rule  oi  feodal 
origin,  not  one  badge  of  which  has  been  left  by  the  legisla- 
ture of  this  country. 

But  the  Court  does  not  mean  to  say  that  this  rule  would 
apply  to  stills  really  fixed  to  the  freehold  in  a  house  which 
might  be  injured  by  their  removal.  When  a  question  of 
tfiis  sort  shall  occur,  it  shall  be  setded. 


^^^U^swT*  Graves  against  Graves  and  others. 

It  is  irregu-  THIS  was  a  motion  for  an  injunction  to  a  judgment  of 
decree  Of*  ^^  County  Court  of  Caroline^  where  there  had  been  an  in- 
Mi  inferior   junction  for  the  same  thing,  and  a  dismission  of  the  bill ; 

missinjr  a  bill  of  injunction,  to  apply  to  the  superior  Court  for  a  new  injunction  to  stay 
pmeedings  on  tbe  judgment  at  Item  during  the  pendency  before  the  same  superior 
Court  of  an  appeal  mm  the  decree. 
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the  cause  being  now  before  this  Court,  on  an  appeal*     The  jws,  1808. . 

bill  also  sought  a  review  of  the  decree  of  the  County 

Court. 

Per  Curiam.    This  Court  cannot  review  the  decisions  of 
an  inferior  Court  in  this  way.    They  must  be  examined  in  — ^— 
the  mode  prescribed  by  law.     This  has  been  already  de-. 
cided,  upon  great  deliberation,  in  the  case  of  Bonis  v.  An^ 
der8on»{a)  ITie  cause  is  properly  before  the  Court  in  ano-  (a)  ^^^  p. 
tber  way:  nor  can  this  court,  as  decided  in  the  same  case, 
correct  the  decisions  of  an  inferior  Court  by  an  original  bill, 
for  that  purpose.    Upon  any  ground,  therefore,  without 
looking  into  the  merits  of  this  application,  the  motion  must 
be  denied,  and  the  parties  left  to  stand  upon  the  appeaL 

The  Court  afterwards  took  up  tiie  appeal,  reversed  the 
decree  of  dismission,  and  made  the  injunction  perpetual. 


Clarke  against  Hoomes^s  Executors  and  others.        %^J^' 

1808.  * 
ON  the  29th  of  May  last,  the  plaintiff  obtained  from  the  Anord^rfrom 
Judge  of  this  Court,  who  was  tiien  in  the  county  of  Fow*  **^®  Chancel- 
hatan,  an  injunction,  upon  the  usual  terms j  to  inhibit  the  an  injunction 
defendants  from  selling,  under  an  execution  of  Hoomes'*s  ^^j^*  atwn- 
cxecutors  against  Joham  Randolph^  a  negro  man  claimed  n»o»  l*w  u/o» 
by  the  plaintiff.  On  the  30th  of  the  same  month,  the  order  term*,  it  no% 
made  by  the  Judge  was  shewn  to  the  defendants  at  the  sale  ?JJ®^^*  ^^ 
at  Powhatan  Court-house,  and  they  were  forewarned  from  ceedir^^suntil 
telling  the  said  negro.  The  plaintiff  then  proceeded  to  n^t^[J[*^,„I 
the  city  of  Richmond  with  all  possible  dispatch,  and,  upon  pUcdwiUithe 
complying  with  the  conditions  of  the  order,  obtained  from  order  by  ghr- 
the  clerk  the  subpcena  and  injunction :  but,  when  he  return-  JJjJ^yJS? 
ed  to  the  county  of  Powhatan  the  sale  had  been  made,  and 

the  agent  of  f/bom^*'*  executors  had  bought  and  carried  in  such  case, 

it  it  no  cob- 
tempt  oC  the  Court  of  Ch^cery  for  the  plaintifF  or  the  sherifF  to  proceed  to  fell  under 
the  execution,  notwithstanding  the  ChanccUor't  urder  was  shewn  tliem* 
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juNBy  1808.  off  the  negro.     At  an  eariy  day  in  this  term,  the  plaintiff 

^"^JJljJ^  moved  and  obtained  a  rule,  returnable  on  Saturday  the 

V.         25th  instant,  upon  the  deputy  sheriff  of  Powhatan^  and  the 

Executors  &  ^g^nt  for  Hoomefs  executors,  to  shew  cause  why  they 

^^^"-     should  not  be  attached  for  their  contempt  in  disobepng  the 

order  of  the  Judge.     They  accordingly  appeared,  and 

shewed  cause. 

Per  Curiam.  The  order  in  thb  case,  which  it  is  sud' 
has  been  disobeyed,  was  a  conditional  one :  and  before  it 
could  have  any  obligatory  force,  it  was  the  duty  of  the 
plaindff  to  comply  with  the  conditions.  This  had  not  been 
4one  when  it  was  presented  to  the  defendants,  although  the 
^phuntiff  knew  of  the  sale  time  enough  to  have  made  his 
application  for  his  injunction,  to  have  complied  with  the 
conctitions  usual  in  such  cases,  and  to  have  been  at  the  sale, 
If  he  had  been  so  disposed ; .  and  tiierefore  he  should  not 
complain  tiiat,  for  the  want  of  time,  his  property  was  sold. 
'  Agsun,  the  sheriff  was  acting  under  the  process  of  a  court 
of  law,  and  was  bound  to  obey  its  commands,  unless, 
agreeably  to  law,  he  was  inhibited.  But  if  tiie  court 
thought  the  defendants  erred  in  not  observing  the  order 
of  the  Judge,  yet,  under  the  present  circumstances,  he 
would  not  think  them  guilty  of  a  contempt  to  the  autiiority 
of  the  law  confided  to  his  hands,  because  it  clearly  appears 
from  tiie  testimony,  that  they  considered  tiie  order  as  una- 
vailing, unless  complied  with,  in  the  first  instance,  by  the 
plaintiff,  and,  for  that  reason,  went  on  to  obey  tiie  precept 
of  the  common  law  court :  for  this  court  is  perfectiy  satisr 
fied,  from  what  appears,  that,  had  the  injunction  been  pre<< 
sented  in  tiie  usual  manner,  it  would  have  been  obeyed. 
It  would  then  very  littie  comport  with  the  character  of  a 
cotirt  of  equit}%  toattach  a  man  for  doing  wrong,  when  Ke 
intended  to  do  right.  It  is  the  intention  that,  in  all  cases, 
should  constitute  the  offence ;  and  no  man  should  for  a 
moment  be  deprived  of  his  liber^,  who  does  not  intend  a 
viobtion  of  the  law. 

Rule  discharged  at  tiie  costs  of  the  plaintiff. 


In  the  Tfw'ty- Second  Year  qf*  the  Com^nomveehh.  25 

Scott  against  Wharton.  %ww7fJm 

This  was  an  application  for  an  ii^unctkui  to  atay  v>a»te. 


The  bill  stated  that  the  plaintiff  sold  to  the  defendant  a  ^»    ,*°JT*' 

tion  to   tUf 

tract  of  land  in  fee-simple j  but  retained  the  titU^  as  a  secu-  mtute  oasU 

rity  for  die  purchase-money.    The  defendant  took  posses-  ^^^g^g^  to  a 

sion  thereof  according  to  his  contract,  a^d  was  charged  •^J^    *' 

with  cutting  and  selling  timber^  dW  to  wboai 

Per  Curianu     Waste  is  an  action  which  ^crues  to  a  te-  J^^^^y^ 

nant  in  remainder  or  reversion,  against  a  tenant  19  posses-  infcc-»iii^» 

^  ^         ^  .  ^        r  retaiiuBff  the 

sion,  or  to  one  tenant  m  common  agamst  another,  tor  any  f^^  ^^  ^^ 

destructic»i  of  the  estate,    either  in  houses,  woods,  or  *'**'*^^  ^ 

lands ;  pending  which  action  at  law,  a  court  of  equity  may  ney ;  anle«f 

award  an  injunction  to  prevent  the  farther  commission  of  ^*j^  to*««z! 

waste^  until  it  is  determined;   or,  if  the  court  of  equity  A**  «^  ^«^ 

should  grant  the  injunction  in  the  first  instance,  it  wpuld  neiit  of  r  * 


direct  an  issue  to  try  the  waste,  and,  upon  the  verdict's  '***'*  ^*^' 

being  certified^  would  put  an  end  to  the  controversy.     It  elMrg«t  the 

fbOows,  therefore,  that  no  person  b  entitled  to  an  injuoc-  ^^i  euctinr 

tion  to  stew  -wasie^  unless  he  can  maintain  an  action  at  knv  *P^.    **!""ir 

,  ,     .     .  Urober  m  m 

for  it ;  which  the  plaintiff  in  this  case  could  not  do,  because  manner  col- 

he  has  parted  with  aU  hU  mterest,  and  only  holds  the  tide  ^^'''i^ 

as  a  security  for  his  money :   he  -stands  in  the  situation  of  a«   ineomff 

a  mortgagee  out  of  possession ;  and  akhough,  in  general,  a  \u  wbicl»<    * 


mortgagor,  in  possession,  is  not  liable  for  profits,  because  ^^^  to^"u' 
ib^  mortgagee  may  avail  biiMelf  of  tm  legal  remedy  to  get  wm^pwding 
i^  poaseasion,  yet,  pending  Hmn  remedy,  or  a  suit  to  ^^^^^^^ 
Ibredose;,  should  it  iqppear  that  the  mortgagor,  by  his  oon- 
4ac^  was  liMy  to  lessen  the  mortgagee's  security,  tUs 
Court  ought  to  restrain  luin  in  such  conduct:  but  nothmg 
of  tfaid  sort  appears  in  the  eaae  before  Uie  Court,  ap»d  the 
function  m^ist  be  denied* 

On  another  day  in  this  term  the  plaintiff  filed  ^mother 
bill  against  the  defendant  to  sut^ct  the  4ta</tothe  paym«nt 
of  the  purchase-money ;  and  charged  the  defendant  with 
cuttapg  ^dd  selling  timber  in  a  manner  c^cidated  to  render 
the  land  an  incompetent  security,  to  prove  which  several 
affidavits  were  filed ;  and  the  injunction  was  awarded. 
Vol.  H  D 
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^^m^  Barr  against  Harris  Administrator. 


A  decree         ^  DECREE  had  been  entered,  in  this  case,  against 

mnd  execu-    the  defendant  for  the  balance  reported  against  him  as  ad- 

ttonthereup-      .   .  .  ,     r  i       r«, 

on,  against  mmistrator.     An  attorney  s  fee  was  taxed.     The  execu- 

•"  ^J5^^  ^ion  issued  against  his  own  goods  and  chattels,  and  he 

trator,  for  a  gave  a  forthcoming  bond* 

on  bis  admi"      At  this  term  he  moved  fgr  a  bi}l  of  review  op  two 

lustration  a<>  prj.Q^^j3 .    |^  That  the  decree  should  have  been  entered 

countjshoula  °     , 

not  be  ar    against  the  goods  and  chattels  of  the  intestate  in  his  hands 

T^^    and   ^®  '^  administered,  and  not  personally  against  himself; 

chattels   of  and,  2.  That  an  attorney's  fee  should  not  haye  been  tailed. 

the  decedent        1      ^     .  mti-  rt-. 

In  his  hands      -f^r  (Curiam.     The  objecf  of  this  suit  was  not  to  recover 

^st^^bllt  ^  ^^^^  ag^nst  the  intestate,  but  of  the  defendant.  The 
against  his  decree  was  therefore  correctly  entered,  and  At  fee  as  cpr- 
and  chattels,  rectly  taxed.  Had  the  suit  been  for  a  claim  on  the  intes- 
I  imA  '^'^'  ^^^^  ^^  decree  would  have  been  against  his  goods 
an  attorney's  and  chattels  in  the  hands  of  the  defendant  to  be  administer- 
b«  ta9^^  ^  ^^»  ^^  noy^e  would  have  been  taxed. 

Bill  of  review  denied, 


yune  rerm,  Audcrson  against  Gest. 

i8oa 

An  order  of  THE  defendant,  a  resident  of  England,  had  been  or- 
q]^u^^  ^  dered  1^  this  Court  in  the  time  of  the  late  Chancellor,  to 
make  up  an  make  up  his  account  of  administration  of  fViOiam  Ander* 

occountf  With" 

out  saying   son^s  estate.     The  order  did  not  express  diat  it  should  be 

i^^u'  t^^lbe  ^^^^  before  a  Master  of  this  Coiut ;  and  at  this  term  by  Ms 

done,    must  counsel  he  exhibited  an  unauthenticated  copy  of  an  account 

before  one    reported  to  the  Court  of  Chancery  in  England  by  one  of  its 

of  the  mas-  niastcrs,  and  ii»isted  that,  when  a  duly  authenticated  copy 
ter  commis-  '  ^     '  -^  ^  •^'' 

sioners  of  the  should  be  produced,  it  should  be  received  by  the  Court 

here  as  evidence ;  or,  ^at,  considering  his  residence,  he 

The  Court  should  be  allowed  to  make  up  his  account  of  administra- 
canhot    ap-     .       .    -  •      r      /     ^ 

point  com-  tion  before  persons  m  England. 
mifisioners  to 
make  up  an  account  out  of  the  state,  c!SLcept  by  consent  of  parties. 


^^^ 
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Per  Curiam.    Tliis  Court  cannot  change  its  course  on  juvz,  i8oa 
account  of  the  residence  of  parties*     All  who  are  ordered  ^Xaderawi^ 
to  account  must  do  so,  before  one  of  its  masters,  or  before        ▼• 
commissioners  appointed  by  it,  which  it  can  only  direct       . 
ttnthm  its  own  jurisdiction,  unless  the  parties  consent  to 
commissioners  without^  in  which  case  it  is  their  act,  and 
not  the  act  of  the  Court,  and  to  which  the  Covut  wiU  not 
object. 


JUDGES 


THE  SUPREME  COURT  OF  APPEALS, 

DURIHO    THE 

PEBIOD  OF  THESE  REPORTS^ 


PETER  Lyons,  Esquire,  Fresident.i 
WILLIAM  FLEMING,  EsquiRE- 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  Ebquire. 

Attorney-General. 
PHILIP  NOSBORNE  NICHOLAS,  Esquire- 


*^*  In  consequence  of  a  Memorial  from  the  Judges  of 
the  Supreme  Court  of  Appeals,  as  to  the  arrangement  of 
the  Terms  of  the  Court,  which  was  noticed  in  Vol.  I.  p. 
209.  the  legislature,  at  the  succeeding  session,  altered  the 
terms  to  the  following.  (See  Rev.  Codcy  voL  2.  cA.  115. 
p.  145.) 

The  First  to  commence  the  1st  day  of  March,  and 
continue  27  juridical  days ;  the  Second  the  15th  of  April, 
and  continue  44  ditto ;  the  Third  the  Ist  of  October,  and 
continue  SS  ditto,  unless  the  business  be  sooner  done. 


•  Sec  in  Vol.  1.  p.  208,  a  reference  to  the  Act  of  the  General  Assem- 
bly for  reducing  the  number  of  Judges  of  the  Supreme  Court  of  Ap- 
peals^ 

t  Jttdge  Lyoks  was  absent  the  whole  of  this  term,  haying  been  pre- 
Tcnted  from  attending  by  indisposition. 


CASES 

JRGUED  Jim>  DETERMIJ^ED 


IN  THE 


SUPREME  COURT  OF  APPEALS, 

or 

VIRGINIA, 

COMMENCING  IN  MARCH,  1808, 
IV  THE  THIRTY -SECOND  TEAR  OF  THE  COMMONWEALTH* 


Carter  against  Washington  and  others.  Wedm^dtn^ 

JhIstcA  %b 

THIS  was  an  acticm  of  ejectment ;  and  the  lessor  of  the  i^  ejtctmen^ 

plaintiff  having  died  during  the  pendency  of  the  appeal,  Ac  ^J^^*  J^wg. 

Court  decided  that  security  for  costs  should  be  given ;  which  pUintifF  die*» 

was  accordingly  done.  '^S^£^ 

be  |^f!6D. 


Minnis  against  Echols.  samedar 

IN  this  case,  which  was  an  action  of  assault  and  battery  ^^^^Sirta 

brought  by  Echols  against  Minnis  in  the  District  Court,  vitnetft  has 

holden  at  Franklin  Court-house,  the  plaintiff,  at  the  trial,  ,H«wrf'"imi 

offered  in  evidence  a  deposition  which  had  been  tsd^en  de  ^•jjj  J®  *** 

bene  esse,  and  produced  a  summons  which  appeared  by  the  sufficient  to 

authorise  the 
reading  of  his  deposition  taken  de  bene  ette;  but  it  must  be  proved  that  he  is  dead,  or, 
if  living,  unable  to  attend. 
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UTAmcBjlSOS.  sheriff's  return  to  have  been  duly  executed  on  the  depo- 
nent ;  to  the  reading  of  which  deposition  the  defendant  hy 
his  attorney  objected,  "  because  it  did  not  appear  from 
"  what  cause  the  said  witocss  was  prevented  from  per- 
"  sonally  attending."  The  District  Court  overruled  the 
objection ;  whca^upoa  a  bUl  of  exceptions  was  filed ;  and^ 
the  plaintiff  having  obtained  a  verdict  and  judgment,  the 
defendant  aj^aled* 

Catt^  for  &e  appellant,  <i^  3  Bfc,  Ahr.  Title  "  Evi- 
/^\(;^/^^'f  dence."  £*(a)  to  shew  that,  where  a  deposition  is  taken  de 
«^«tion,  60a  ^^^  ^^^^^  }^  cannot  be  read  without  proof  of  the  inability 
of  the  witness  to  attend. 

Stuart^  for  the  appellee,  ssdd  that  the  reason  of  the  law  in 
England  did  not  apply  here^  the  mode  of  taking  deposi- 
tions in  the  two  countries  being  different*  In  this  country, 
noticed  the  adverse  party  must  be  given :  but,  in  England^ 
the  parties  have  no  power  of  cross-examining. 

On  another  ground,  Ae  deposition  was  properly  ad- 
mitted. The  subpoena  was  returned  served,  and,  the  wit- 
ness not  attendhi^,  it  ja  presumable  die  wa3  unable. 

CcdL  Mr.  Stuari  is  incorrect  in  «tippodng,  that  in  £n- 
giand  there  is  no  croM*«xaminatioa.  The  praodce  there 
j5  fco  put  the  interrogatories  into  the  handa  of  a  Master^and 
he  puts  them  to  the  witness. 

Stuart.  If  this  be  admitted,  the  party  is  yet  confined  to 
diose  interrogatories  only  which  occur  to  him  in  the  first 
instance.  But  here,  as  the  witness  is  examined  In  presence 
of  the  parties,  new  interrogatories  may  be  suggested. 

The  practice  of  the  country  is  to  allow  the  deposition  to 
be  re^d  wherever  the  subpoena  is  returned  executed ;  since 
U  is  impossible,  on  the  eve  of  a  trial,  to  go  about  all  over 
the  country  to  obtain  information  whether  the  witness  is 
able  to  attend ;  and  it  ought  to  be  presumed,  that  he  vould 
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do  his  duty,  if  he  could,  unless  the  contrary  i4)pears»    The  kAmeoylSOe- 
sheriff  of  Bedford;,  who  served  the  subpcena,  might  not 
have  been  «t  die  District  Court  at  the  time  of  the  trial. 


Ciill,  in  reply,  said^  that  where  the  personal  attendance 
of  the  witness  could  be  had,  his  deposition  ought  not  to  be 
read,  because,  in  that  case,  the  great  advantage  of  a  vha 
voce  examination  before  the  court  and  jury  is  lost.  The 
plaintiff  might  have  moved  the  Court  to  fine  the  witness 
for  failing  to  attend* 

As  to  the  practice  of  the  countzy^  this  is  sufficiently 
proved  by  the  rule  prevailing  even  in  the  Courts  of  Chan* 
eery*     In  certain  cases  there,  depositions  may  be  taken  de 
bene  esse, '(a)  but,  where  there  is  no  proof  that  the  witness  ^^x  see  tbe 
has  left  the  state,  &c.  if  the  deposition  be  not  afterwards  f^^'^TtP^ 
taken  in  chief,  it  cannot  be  read.     Is  It  not  a  (mUracHc^  64  tect  4S. 
tion  in  terms  to  say,  that  the  deposition  was  taken  de  bene 
essej  and  yet  there  is  no  necessity  to  prove  the  inability 
of  the  witness  to  attend  ?  Where  the  party  could  not  shew 
tiiis,  I  have  never  known  an  objection  to  such  a  deposition 
to  fail. 

Friday^  March  4.    The  Judges  delivered  their  opi*- 
nions. 

V  Judge  Tucker.  The  only  question  in  this  cause  is, 
whether  a  deposition  regularly  taken  de  bene  esse  ought  to 
have  been  permitted  to  be  read  in  evidence  upon  the  trial, 
without  shewing  ft-om  what  cause  the  witness,  who  had 
been  duly  summoned,  and  the  subpoena  returned,  was  pra* 
vented  fr6m  personally  attending? 

The  course  of  proceedings  at  the  common  law  being  only 
by  viva  voce  testimony,  depositions  are  only  admissible  where 
the  witness  who  made  them  is  dead,  or  cannot  be  procured  i 
for  till  tiien  they  are  not  the  best  evidence  the  nature  of  the 
thing  is  capable  of.  Therefore,  in  order  to  make  depositions 
evidence  at  law,  it  is  necessary  to  shew  ^hat  die  witness 
Vol..  II.  K 
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MAncH,l808.  was  dead  or  ^uld  not  be  procured.     And  this  rule  has 

^^^jy*^^  been  observed  widi  such  strictness  in  England  that  the 

V.         depositions  of  a  witness,  taken  fifty  years  before,  being  of- 

.  fered  in  evidence,  but  without  any  evidence  that  he  was 


dcad^  (the  party  relying  on  the  presumption  from  the 

length  of  time,  which  would  entide  a  deed  of  that  length 

to  be  read,)  have  been  refused  to  be  admitted^  because  it 

was  not  she^vn  th^t  proper  search  and  inquiry  after  the 

(a\  \AihASS  ^'^^^^s  had  been  made.(a)    But,  where  a  witness  has  been 

2  Str.  920.  2  sought  for,  and  cannot  be  found,  there  his  deposition  may 

^^    '"    ^'  be  read ;  for  he  is  in  the  same  circumstances  as  to  the  party 

{b)    BuUer't  who  IS  to  use  him,  as  if  he  was  dead.(^)    So  where  it  is 

proved  that  a  witness  was  subpceilaed,  and  fell  sick  by  the 

way,  his  deposition  is  evidence:  for  then  it  is  the  best  evi- 

(e)  Ibid.       dence  that  can  be  had«(c) 

But,  although  the  courts' of  law  in  England  ^6,  in  such 
cases  admit  the  depositions  in  writing  of  witnesses  who 
were  dead,  aged,  infirm,  or  going  beyond  seas,  yet  diey  had 
DO  power  to  examine  such  witnesses  de  bene  esse^  to  baread 
in  evidence  if  the  trial  should  be  deferred  till  after  their 
death  or  departure ;  though  this  was  sometimes  done  by 
*  consent  of  the  parties :  but  recourse  was  indirectly  had  to 
the  Court  of  Chancery,  for  that  purpose,  by  a  bill  for  per- 
petuating the  testimony  of  witnesses,  upon  a  principle  simi- 
idyZBl^om.  lar  to  a  bill  quia  timet.(d)  But,  to  avoid  the  expense  and  in- 
f^»  l^ad  cOnrenience  of  this  course  of  proceeding,  our  law  authorises 
ingi  in  Chan-Ac  issuing  of  commissions  to  take  the  depositions  of  wit- 
13?!  1  Fonb.  iiwscs  de  bene  essey  in  certain  cases ;  but  without  altering 
*^  ^  the  principle  upon  which  alone  the  depositions  so  tak^n  can 

•    be  read  in  evidence,  viz.  that  the  witness  is  unable  to  attend 
at  the  trial.    And  this  inabili^  must,  I  conceive,  be  shewn 
(e)L.VA794t.^^  the  Court  before  his  deposition  can  be  read.(^)     The 
c.  141.  8. 12.  term  de  bene  esse  is  well  understood  in  courts  of  equity » 
lTol.p.279.  and,  when  applied  to  depositions,  means  such  as  can  only 
be  used  provisionally.    The  legislature  has  used  it  in  diis 
sense  in  the  law ;  and  the  reason,  that  the  inability  of  a  sin- 
gle witness,  in  perfect  health,  and, not  about  to  depart  the 
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V. 

EchoU. 


eountiy,  nor  under  disability  to  attend  at  the  trial  of  a  suit,  i<amM80& 
«hould  be  made  to  appear  to  the  Court,  is  certainly  much     Minnis 
stranger  than  that  the  inability  of  an  aged  or  infirm  witness 
should  be  so  manifested*    Yet  the  law  expressly  requires  it  . 
in  the  latter  case :  and  it  is  equally  necessary  in  the  former, 
Jthe  depositi(Mi  being  permitted  to  be  taken  only  de  baie  esse 
4n  both  cases.     I  am  therefore  of  opinion,  that  the  judg- 
ment ought  to  be  reversed,  and  a  new  trial  had,  with  direc- 
tions to  the  Court  not  to  permit  the  deposition  to  be  read^ 
unless  it  be  proved  to  the  satisfaction  of  the  Court,  that  the 
witness  is  dead,  or,  if  living,  unable  to  attend,  or  that  search 
and  inquiry  have  been  made  after  her,  and  she  cannot  be 
found. 


Judge  RoAKE.  The  clause  of  the  act  of  1792,  respect- 
ing the  depositions  of  aged,  infirm,  or  absent  witnesses, 
has  a  provision  that  such  depositions  shall  be  read  on  the 
trial,  "  in  case  the  witness  should  be  unable  to  attend.'' 
The  clause  relating  to  those  of  a  single  witness  in  a  cause, 
or  to  a  material  question  thereof,  omits  this  provision.  It 
is  not  easy  to  assign  a  reason  why  this  provision  was  not 
expressly  extended  to  that  case  also ;  unless  it  be  that  the 
deposition  of  the  witness,  in  that  case^  is  to  be  taken  merely 
for  the  pmrpose  of  perpetuating"  his  testimony,  and  that, 
nevertheless,  he  must  be  "  produced  at  the  trial.*'  This 
the  courts  of  equity  in  England  YivA  already  done  of  their 
own  authority ;  for  in  the  case  of  Sfhirlet/  v.  FerrerSy(a)  (a)  3  R 
the  Court  of  Chancery  (upon  argument)  granted  liberty  to 
tsdce.  the  deposition  de  bene  esse  of  a  single  witness  to  a  ma- 
terial fact,  though  he  was  not  stated  to  be  *old,  infirm,  or 
aboutto  depart  the  country,  to  be  used  in  an  issue  then 
depending ;  and  defined  the  effect  of  such  deposition,  by 
declaring,  "  that  if  the  witness  were  then  Ivufng^  the  plain- 
"  tiff  should  produce  him  at  the  trial.'*  In  our  old  acts 
(see  the  edition  of  1768)  this  provision  for  taking  the  de- 
position of  a  single  witness  is  not  to  be  found ;  and,  on 
principle,  a  good  reason  exists  for  requiring  the  actual  pre- 
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MAxeB,1808.  sence  of  a  single  witness  to  a  cause  befidre  the  jwry^  who 
^^^T^^J^  often  judge  by  the  manner  of  pving  t^unony ;  whereas 
this  mig^t^  with  less  inconvenience,  be  <Uspensed  with,  in 
irelation  to  cne,  out  of  (peihaps)  ahostof  witnesses* 

IfydierefDfe,  this  n^r^re  res  hUegra^  I  should  desire  further 
to  consider  whether  the  provision,  respecting  the  reading 
the  deposition  pf  an  aged,  infirm,  or  absent  witness,  applied 
ahyo  to  this  case ;  but  I  believe  that  the  practice  andgeneral 
understanding  of  the  country  has  decided  the  question  in 
the  a£Srmative,  and  I  am  not  now  disposed  to  distuib  lU 
But,  on  the  other  hand,  the  most  that  can  be  asked  in  fa* 
vour  of  the  deposition  of  a  siqg^e  witness,  is,  that  it  should 
stand  or  fall  by  that  provision :  it  is,  certainly,  not  a  stroni- 
ger  case  for  relaxing  from  the  rule  than  those  of  the  other 
description;  being  only  a  de  bene  esse  deposition,  if  the 
i^itness  is  not  shewn  to  be  dead,  diere  is  no  other  standard 
under  which  it  can  set  up  its  claim  to  be  received  in  evi^ 
dence* 

It  is  not  shewn  in  this  case  whether  the  deposition  in 
question  is  of  the  one  or  the  other  class :  but,  of  whichever 
class  it  may  be,  it  is  necessary  to  be  she^vn  at  the  trial  that 
the  witness  was|  unable  to  attend.  It  is  readily  admitted 
that  this  consitruction  will  often  impose  difficulties  upon 
parties :  _but  these  difficulties  are  not  impossibilities^  The 
party,  in  case  of  non-attendance,  may  have  his  cause  con* 
tinned,  or  have  recoiu^e  against  the  witness  for  damages. 
OoLthe  other  hand,  however,  it  is  of  great  importance  Aat* 
the  benefits  of  jury-trial  should  not  be  impaired  (as  they 
would  be,  most  emphatkally^  in  the  case  of  a  witness  on ' 
whose  single  testimony  the  fate  of  the  cause  depended) 
by  witl^dniwing  the  witness  from  the  personal  observation 
of  the  jury, 

I  am,  on  these  grounds,  of  opinion,  that  the  decision  of 
the  District  Court  was  erroneous,  and  that  a  new  trial 
pught  to  be  granted. 

Judge  Fleming.  There  are  four  cases,  at  iaw,  m  which 
the  depositions  of  witnesses  may  be  taken  de  bene  esse^ 
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under  our  act  of  anemUy :  1*  When  any  witaest  is  tiaout  MjLmcK»t80& 

to  depart  the  country ;  2*  When  a  witness,  by  age,  sick-   ^w^^ 

ness,  or  otherwise,  shall  be  unable  to  attend  the  Court  ;-^     _  ^ 

*     .      .  £cbolf . 

upon  affidavit,  &c*    3*  Upon  affidavit  that  a  witness  resides  _ 

be]yond  sea  or  in  a  foreign  country ;  and,  4*  When  a  chum 
or  defence  depends  upon  a  single  witness.  Such  deposi- 
tion may  be  read  in  evidence  at  the  tcial,  m  case  the  wiu 
ness  should  be  unable  to  attend. 

It  follows,  then,  of  coiu^e,  I  conceive,  that,  if  the  witness 
be  able  to  attend,  such  deposition  shall  not  be  read  on  the 
trial.  The  Court  will  require  some  satisfactory  proof  on  the 
subject:  and  the  question  is,  on  whom  ought  the  onus pro^ 
bandi  to  lie  ?  On  the  party  who  is  to  derive  a  benefit  from 
the  evidence,  (and  who  knows,  or  ought  to  know,  that  he 
cannot  avail  himself  of  the  deposition,  unless  he  satisfies 
the  Court  of  the  inability  of  the  witness  to  attend,)  or  on 
the  adverse  party,  who  may  be  injiu-ed  by  the  testimony ; 
on  whom  it  would  be  highly  unreasonable  to  lay  the  bur- 
Aen  of  proving  the  ability  oC  his  adversary's  witness  to  at- 
tend in  person ;  one,  perhaps,  that  he  may  never  have 
known,  or  heard  of,  till  the  taking  of  the  deposition  ? 

It  has  beon  argued,  however,  that  the  return  of  a  sub- 
pcena,  executed  by  a  sworn  officer,  is  sufficient  evidence  of 
the  inability  of  a  witness  to  ^ittend ;  but  the  argument  seems 
radier  specious  than  solid ;  for  long  experience  hath  taught 
us  that  witnesses,  especially  those  at  a  distance,  do  (rei 
qu^itly  fail  to  attend;  when  sununoned,  on  very  frivolous 
pretences*  I  therefore  concur  in  opinion,  that  the  judgment 
of  the  District  Court  ought  to  be  reversed,  aiuf  a  new  trial 
awarded;  urith  aa  instruction  that, on  the  trial,  the  deposi- 
tion of  the  witness  is  not  to  be  read,  but  upon  satisfiu:tory 
proof  of  her  inabiKtfr  to  attend* 

The  judgment  of  the  Court  was  entered  as  follows : 

^  That  there  is  error  m  the  said  judgment  in  this ;  that 


u 


|fae  District  Court  permitted  the  deposition  of  Mary 
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MAtteH,ia08.  ^  Magdalinc  Wolf,  alias  Mary  MagdaBne  EUmore^  in  die 

^"^^^  "  bill  of  exceptions  mentioned,  to  be  read  as  evidence  to  the 

▼•         *'  juiy,  without  proof  of  her  inability  to  attend  the  trial 

'     "  personally."  Judgment  reversed,  and  new  trial  awarded^ 

upon  which  trial  the  District  Court  is  ''  not  to   permit 

**  the  deposition  aforesaid  to  go  as  evidence  to  the  jury, 

^^  unless  satisfactory  proof  be  made  of  the  deponent's  ina- 

*'  bility  to  attend  the  trial  in  person." 


Thwrtd^^  Ruble  against  Turner  and  others. 

Jdaycb  3* 

A  rdeaM^  to  JAMES  TURNER^  Joel  Motley^  and  three  other  per- 
Meof  sevend  ,      .  .       ,      .  .  ^         ,  •  r^, 

penoiM  guil-  sons  havmg  committed  a  joint  assault  and  battery  on  7^0-* 

^l^^^^^maaW.RuUe^  a  writing  was  executed  by  the  latter  to  the 

b«ttenr,oran8Jud  Motley  only,  on  the  30th  of  October^  1799,  in  the  fql- 

and  *afty«c- lowing  words :  "  I  do  hereby  acknowledge,  that  Joel  Moh' 

f^*^^^"  ^'*  paying  my  expenses  at  Mount  Relief  with  Captaia 

them,  U  a  "  Alexander  Hunter  shall  be  satisfaction  for  the  part  he  the 
btrtotbeac-  .  .       , 

tion,   oi  to  ^^  said  Motley  took  in  an  assault  and  battery  committed 

^5J,SS^  "  ^P^"^  ^^  ^*  ^^  Mount.  Provided  this  shall  not  be  con- 
such  releaic/'  sidered  as  any  sati^action  in  favour  of  Joseph  Nunn^ 
ledgment  of"  Stephen  Maynor^  James  Turner ^  or  Archibald  MNanny^ 
J^^^^J^J^"  who  were  guilty  of  the  same  at  the  same  time  and  place* 

••  applying      ci  ^^^  fftfnter.  "  Tho.  W.  RutoB. 

only    to    the 

part  which       **  Jnaty  Iftmter.  "  Oct.  30, 1799.** 

that  one  took 
in  the  tres- 

SttithSton.     ^°  *«  2^  of  ^^«A  1 80i ,  Ruble  brou|^  a  joint  actios 

ding  a  pro- of  assault  and  battery  aguost  all  the  five  trespassers  in  tiie 

^^not^p^  District  Court  of  Franklin;  but  the  process  appears  to  h«ve 

'•^^J^been  served  on  James  Turner ^  Joseph  Nunn  and  Stephen 

tretpasseri. '  Maynor  otAy ;  who  pleaded  not  guilty  and  son  assault  de» 

mesne;  and  issues  were  thereupon  joined*     At  the  trials 

the  plaintiff  and  those  defendants  agreed,  that  the  paper^  of 
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"which  the  above  is  a  copy,  ^^  should  be  used,  in  the  same  maboh^ISOS. 
"  maimer,  on  the  issues  made  up  in.the  cause,  eis  if  the  ^^^u^*' 
^^  same  had  been  regularly  pleaded ;"  whereupon  the  de-         v. 
fendants  by  their  counsel  moved  the  Court  to  instruct  the     ^X!tt 
jury,  **  that  the  said  paper  discharged  die  whole  of  the  de-  ■ 

**  fendants  from  the  action  of  the  plaintiff,  it  bemg  for  the 
.  '^  same  cause  stated  in  the  paper  aforesaid ;''  which  the 
Court  accordingly  did;  to  which  opinion  of  the  Court  the 
plaintiff  filed  a  bill  of  exceptions ;  and  (a  verdict  and  judg* 
ment  having  b^n  entered  against  him,)  obtained  a  writ  of 
supersedeas  from  one  of  the  Judges  of  tj^is  Court* 

Hat/ J  for  the  plaintiff  in  error,  insisted,  tst.  That  the  in- 
strument could  not  operate'  as  a  rekase^  because  it  was 
without  a  seah  in  support  of  which  doctrine  he  quoted  Co* 
Lkt.  264  b.  and  18  Ftner^  335.  2dly.  That,  if  it  had  been 
sealed^  its  real  meaning  was,  that  Motley  was  to  be  released 
upon  payment  of  certain  sums,  if  releasing  him  would  not 
discharge  the  others  in  law;  otherwise,  it  was  to  have  no 
(^ration ;  and  3dly.  Because  Motley  himself  was  not  to  be 
released,  but  upon  payment  of  certain  expenses,  which  pay- 
ment  does  not  s^pear*  This  reservation  in  the  instrument, 
he  contended,  prevented  it  from  operating  as  a  release  to  any 
other  trespasser.  Motley  having  promised  to  make  compen- 
sation £pr  his  own  trespass  only»(a)  The  consideration  of  (a)  18  Fimtt, 
the  writing  beinga  promise  tpperfcnm  a  future  act,  it  could  ^^g^  Xi>r. 
have  no  effect,  unless  it  had  been  proved  that  the  promise  ^  ^  ^^ 
was  fulfilled*  To  carry  it  farther  would  be  to  violate  the 
{mnciples,  even  of  common  sense. 

CaJJj  for  the  defendants  in  error.  As  to  the  first  point,  I 
admit,  that  if  the  writing  in  question  had  been  g^ven  as  a 
release  of  a  bond,  or  of  any  other  instnunent  under  sealj  it 
would  not  have  been  effectual  without  one :  but,  as  the 
zJbintiff 's  rig^t  of  action  did  not  accrue  by  virtue  of  an  in- 
strument under  scaly  it  mi^t  be  released  by  an  instrument 
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2f  AJtcti4608.  without  one*     Besides,  this  paper  was,  by  the  cotisent  df 

^^^*^^^  the  parties,  to  have  att  the  effect  which  it  could  have,  if  it 

V.         had  be^i  pleaded ;  and,  on  being  pleaded  as  an  accord  and 

others,     satisfaction^  it  might  have  operated  as  a  bar  to  the  acti<m 


agfamst  all  and  every  of  the  defendants.(a) 


(a\  1  Bac  Abr 

41, 42, 43,         2dly.   As  to  the  intent.     The  action  is  joint  against  all ; 
and,  therefore,  the  satisfaction  received  from  one  must  be  • 
considered  as  received  from  all ;  as,  if  a  man  takes  a  judg- 
ment against  one  joint-trespasser,  it  operates  as  a  bar 
against  him  in  favour  of  all  the  rest.  ^ 

3dly.  As  to  thp  payment  of  the  consideration,  that  ift 
not  the  point  on  which  the  (Dourt  instructed  the  jury.  They 
only  said,  that  the  instrument  operated  as  a  good  relea^ 
to  all  the  defendants;  and  the  presumption  is  that  tbe- 
money  was  actually  psud,  because  there  is  no  evidence  to 
the  contr^ ;  and  it  no  where  appears  that  all  the  evidence 
which  was  exhibited  in  the  cause  is  contained  in  the  re* 
cord. 

ffay^  in  reply.  Mr.  Call  has  prbduced  no  audiority  in 
suppport  of  what  he  has  said  on  the  first  point.  The  au- 
thority of  Co.  litt.  is  against  him  $  and  the  distinction  he 
has  taken  is  not  supported  by  Viner. 

He  says  that  the  writing  in  question  might  have  been 

pleaded  as  ^ok  accord  and  satisfaction;  but  seems  to  have 

fargotten  that,  in  such  case,  i%  must  have  been  proved  that 

satisfaction  was  really  made,  which  is  not  done  in  this 

(A)&«i8rf-case.(*) 

^Mac,  Abr,  41.  -^^  ^  what  he  sayfe  o{  2l  judgmcnty  it  is  clearly  law,  that 
a  man  may  take  a  judgment  against  one  joint-trespasser, 
and  go  on  agdnst  the  rest,  though  I  admit  that  his  levying 
an  execution  on  that  judgment  might  estop  him  from  pro- 
ceeding against  them. 

The  payment  of  the  expenses  mentioned  in  the  instru- 
ment must  be  considered  as  a  condition  precedent  to  its 
operating  as  a  release,  even  ta  Motley.    Yet  the  Courts 
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without  |m>of  of  such  payment^  declared  it  to  operate  as  irAvcH,iaos. 

auch  to  atf  the  trespasserSy  in  opposition  to  a  proviso  con-  ^"^J^y^ 

tained  in  it;^  very  bosom.  v. 

Tomer  and 
others. 
Monday^  March  7*    The  Judges  delivered  their  opi-  — — — — 

nions* 

Judge  Tucker.  The  appellant  brought  an  action  of 
assault  and  battery  against  Joel  Motley  and  others.  On 
the  trial  the  parties  agreed  that  a  certain  paper  then  exhi- 
bited ^  should  be  used  in  the  same  manner  as  if  the  same 
^  had  been  pleaded :  and  thereupon  the  defendants  moved 
^  the  Court  to  instruct  die  jury  that  the  said  paper  in  these 
•*  words — *"  I  do  hereby  acknowledge,  that  Joel  Motletf% 
•*  paying  my  expenses  at  Mount  ReRef  with  Capt.  J.  jyt/n- 
^  tery  shall  be  a  satisfaction  for  the  part  he  the  said  Motley 
^  took  in  an  assault  and  battery  committed  upon  me  at  the 
^  |aid  Mount ;  provided  this  shall  not  be  considered  as 
^  any  satisfaction  in  favour  of  Joseph  Nunn  and  others^ 
^  who  were  guilty  at  the  same  time  and  place,  Signed  T. 
^  W*  i?ti^i^'-7<lischarged  the  whole  of  the  defendants  from 
^  the  action  of  the  plaintiff,  it  being  for  the  same  cause 
^  stated  in  the  paper  aforesaid ;  which  the  Court  accord- 
^  ing^y  did ;  and  die  pUintiff  tendered  a  biU  of  exceptions 
^  stating  this  matter." 

The  agreement  between  the  parties,   that  this  paper 
should  be  used  as  if  it  had  been  jdead^l,  admits  it  to  have 
been  {beaded  properly,  so  as  that  an  issue  on  the  merits 
might  have  been  fairly  joined  upon  it;  and,  consequently^ 
waives  all  such  objections  as  mig^t  have  been  made  by  a 
demiurer.     The  proper  plea  (the  paper  not  being  under 
seal)  wpuld  have  been  accord  and  satis/action^  which  is  a 
good  plea  in  trespass,  and  in  all  actions  which  suppose  a 
wrong  vi  et  armis.(a)  It  is  objected^  however,  to  this  paper,  /^j  j  ^^m 
that  it  is  an  executory  agreement,  not  importing  that  satis-  ^'  *J*  } 
&ction  luid  been  made,  but  that  it  was  to  be  made^  and,  card  and  So- 
consequendy,not  a  satisfaction^  without  which  vaoccortl  is  yj^^^^j^ 
Vox.  n  F  ^*^- 
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ttOk^kcB,ldoe.ftot  ^  gcfod  plea.    Perhaps,  if  tbere  had  been  a  pleU  in  the 
^"^J^^J^  woitk  of  the  pii^,  and  the  plamtiiF  had  deminred  to  it, 
V.         and  shewn  for  cause  this  gramnuCtical  obscurity,  arising 
0tljert.      ^^  the  use  of  the  word  ^^  poyvngj^  which,  it  is  contend- 
'  ed;  must  be  understood  as  having  k  future  significadon, 

the  objection  might  have  been  sustained.  But  as  the  plea, 
by  virtue  of  the  agreement  between  the  parties,  must  now 
be  taken  as  prdperly  pleaded,  the  question  is  how  the  jury 
might  understand  it,  either  substantivdy,  or  connected 
with  odier  evidence  before  them.  The  bill  of  exception^ 
d6es  not  preclude  the  prresutnpdon  diat  there  was  other 
evidence ;  and  the  sense  of  the  paper  may,  without  sucll 
aid,'have  been  takeft  by  them  and  1^  the  Court,  to  imply 
lliat  the  payment  was  made  at  die  'time.  The  name  of  one 
of  the  witnesses  is  the  same  with  that  of  the  landlord  men* 
tioned  in  the  pdper,  dnd  affords  a  presumptioh  Aat  he  had 
deceived  satis&ction  for  the  plaintiff^  expenseb  at  hti 
hduse.  The  word  **  paying^^  connected  trith  Hiis  circtim- 
irtatee,  -katf  be  understood  as  referring  to  a  past,  or  a  si* 
miiltaneous^  as  well  as  a  future  transacticm.  Had  the  latter 
been  i^oiitemjdated  bet^ireen  the  parties,  they  ^ouM  probor 
My  have  eiitpre^sed  it  ^^  t^n  poyingy'*  instead  of  expressing 
ft  as  Ihey  have.  The  words,  ^^  I  do  hereby  aeinowk^ge 
tiiat  yoel  Motky^s  paying,"  8cc.  seem  very  much  to 
strengthen  this  interpretation.  Had  not  the  payment  been 
tiready  ioikde,  we  fthould  probsJily  not  have  found  the  word 
^*  cdkiwwledg^  In  ikit  pi4>er,  but  the  word  agrecy  or  some 
Mther  sneh  word.  Hie  wi^ds  ^  ehall  be  a  satufaction^ 
4rere  fab^ever  rdled  6n,  ais  shewing  that  the  agreement  was 
Hot  escecutedy  but  executory*  I  rather  think  this  expression 
Itlates  to  the  effect  which  die  payment  and  agreement  shaU 
be  inter^ted  to  have,  than  to  \ta  future  operation.  Upon 
the  whok,  notwithstanding  the  m^y  critical  o):jection8  to 
tvhkh  the  paper  is  certainly  liable,  I  am  inclined  to  think 
the  Court  gave  to  it  the  pn^r  eondtt^cti<m  as  evidence 
boih  of  an  accord  and  satisfaction  made. 
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The  next  question  ift,  whether  an  accord  w^,  and  sa.  ma«oii,180$. 

tiafaction  received  from,  one  joint  trespasser,  wil,  like  a  ^^Jjj^ 

release,  operate  as  a  bar  to  a  recovery  agaunac  die  odier  ^    ^'     . 
,  Turner  sail 

j<Mnt  trespassers.  others. 

As  every  deed,  in  order  to  render  it  eSectual,  must  be  " 

fcimded  either  upon  a  good,  or  a  valuable  consideradon, 
tiie  reason  why  a  release  operates  as  a  bar  to  an  action  for 
m  injury  do^e,  is  the  consideration^  either  good  in  law,  or 
valuable,  which  moves  to  the  release.  T^iis  is  the  essence 
^  the  deed,  without  which  it  would  be  void.  So  an  ac- 
ewd,  without  satisfacHofi,  which  is  analogous  to  the  consi- 
deradon in  a  deed,  would  be  merely  void ;  but,  when  satis- 
fcption  M  amule,  Uke  a  valusMe  oonsideradon  in  a  deed,  it 
gives  ethct  to  the  instrument ;  and  (by  an^gy  to  i^  re- 
leat)  fatisfection  (which  imjdies  /uU  reparmtion  for  the 
ittjwy  sustsuned)  beipg  received  firon^  one  of  die  joint 
tipeqiassers,  shall  discharge  the  whole.  This  I  dunk  svi£- 
cMully  clear  upon  prind^e :  but  the  case  of  SiUman  v.  Uf^ 
€&!#,  eited  from  Skhmerj  301.  afibrds  what  I  undenta&d  as 
s«  authority  to  the  same  purport.  In  duit  case  the  de- 
le&dant  pleaded  to  an  action  of  trespass,  diat  the  trespass 
JMa  done  by  him  and  one  Jime  XowlanJ;  aad  that,  after 
the  trespass,  it  had  been  accorded  between  the  pl»ndflFand 
-^m^  Xowkmd  diat  she  ehouid  abate  fourteen  shillings, . 
which  were  due  to  her  by  die  plaintiff *8  father;  and  that 
*die  had  abated  diem :  on  demurrer  the  plea  was  held  bad, 
1>ecau8e  k  cKd  not  shew  how  she  had  abated  the  money  ;  for 
It  should  be  such  as  would  be  an  dwolute  bar  to  the  de- 
mand in  future ;  as  the  sadsfection  should  be  of  value,  ft 
was  further  agreed,  that  though  the  sadsfacdon  was  not  to 
die  plaintiff  himself,  yet,  being  made  at  his  request,  and  by 
his  consent,  that  it  was  good.(fl)  Now  here  it  seems  to  (a)  1  M^p* 
hxv^  been  admitted,  that,  if  die  plea  had  shewn  haw  the 
money  was  paid  by  one  of  the  defendants,  it  would  have 
been  a  bar  to  a  recovery  against  die  odicr  j  which  is  pre-  • 
ciaely  the  present  case.  .   . 


/ 
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MARCH,1B08.  But  it  is  contended,  that  the  proviso,  that  it  shoidd  not 
be  considered  as  a  satisfaction  in  finrour  of  the  (^er  de-» 
fendants,  makes  a  distinction  between  this  and  the  case  <^ 
an  accord  and  satisfaction  generally,  and  therefore  no  bar 

■  to  a  recovery  against  them* 

It  is  a  rule  of  construction  tfiat,  if  there  be  any  dause  or 
condition  in  a  deed,  which  is  either  contrary  to  law,  or  re* 

(a)3B/.Gn».  pugnant  to  the  nature  of  the  estate  created,  it  is  void.(a) 

^^'  Now  here  the  question  is,  whether,  by  the  first  clause  in 

this  instrument  of  writing,  yoel  Matley  was  thereby  dis- 
charged, and  the  plaintiff  barred  of  his  action  against  him ; 
andlhold  that  he  was,  for  the  reasons  already  given*  What 
then  is  the  effect  of  this  \  The  taw  says,  that  if  one  joiiit 
trespasser  be  released,  or  make  accord  aiMl  satisfaction,  it 
shall  bar  a  recovery  against  all  the  others*  The  plam^ 
can  no  more  change  the  law,  in  tiiis  particular,  by  any  sub- 
sequent proviso  or  condition,  than  he  could,  after  a  grant 
in  fee-simple,  by  deed,  restnun  his  grantee  from  selling  the 
lands,  or  change  the  course  of  descents  prescribed  by  law ; 
neitiier  of  which  will  it  be  contended  that  he  could  do. 
The  proviso  then  is  merely  void,  and  cannot  prevent  the 
legal  effect  of  the  accqrd  and  ss^ti^ction  made  by  one  of 
the  defendants* 

I  am  tiierefore  of  opimon,  that  the  judgment  be  affirmed. 

Judge  Roane*  I  hav«  had  a  good  deal  of  doubt  re- 
specting the  true  construction  of  the  paper  mentioned  In 
the  bill  of  exceptions*  That  paper,  considered  as  a  rekascj 
is  not  valid,  for  tl\e  reasons  assigned  by  the  appellant's 
counsel*  Considered  as  an  accord^  the  question  is  whe- 
ther it  contains  sufficient  evidence  of  the  receipt  of  the  sa- 
tisfaction, to  justify  the  instruction  given  by  the  District 
Court*  After  much  consideration,  I  rather  incline  to  agree 
with  the  other  Judges  that  it  does*  The  point  would, 
•  however,  have  been  much  clearer  in  favour  of  that  con- 
struction, if,  in  aidrof  the  paper  itself,  it  had  been  shewn  to 
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lurve  been  made  at  the  house  of  Capt.  Alexander  HwUer:  MAmcB^iaot. 
asid,  3till  more,  if  it  were  unequivocally  established  that  he  ^*^J^J|^ 
was  present  at  its  execution ;  for  then  the  agreement  and  t. 
receipt  of  the  satisfaction  might  naturally  be  considered  as  *^t^^ 
one  transaction*  Although  these  facts  are  not  expressly  ' 
shewn  in  evidence,  some  circumstances  arise  out  of  the 
paper  itself,  which  justify  such  a  presumption*  It  may  be 
inferred,  that  the  piq;>er  was  executed  at  the  time  of  the 
assault  and  battery ;  because,  when  it  refers  to  that  tres- 
pass, it  does  not  describe  it  as  having  taken  place  at  any 
farmer  period.  This  inference  is  further  supported  by  the 
consideration  that  the  paper  was  executed  near  18  months 
before  the  bringing  of  the  action ;  and,  as  it  is  not  probable 
that  the  plaintiff  would  have  suffered  a  longer  time  than 
that  to  elapse  before  the  institution  of  his  suit,  we  cannot 
reasomd^ly  presume  that  the  assault  took  place  at  a  period 
anterior  to  that  of  the  execution  of  the  paper :  and,  if  the 
pi4>er  were  then  executed,  it  was  executed  at  the  house  of 
Cs4)t.  Jlexand^r  Hunter  i  for  the  trespass  vras  there  com- 
mitted. Being  thus  deduced  to  have  been  executed  at  the 
bouse  of  Capt.  Alexander  Hunter^  it  becomes  more  probaUc 
that  he  is  the  very  Alexander  Hunter  who  attested  the  paper 
as  a  witness.  This  circumstance,  thus  established,  or  pre- 
sumed, comes  in  aid  of  the  terms  of  the  paper  itself  to 
shew  that  the  agreement  and  receipt  of  satisfaction  formed 
but  one  transaction,  to  which  Capt.  Hunter  wfis  privy  and 
a  party;  and  that  the  plaintiff,  then  and  there,  through 
him,  received  the  satisfaction  agreed  on ;  which  is  rendered 
more  probable  by  the  probable  smallness  of  the  sum  due 
for  tavern  expenses. 

Taking  the  case  on  the  paper  itself,  I  was  at  first  inclined 
to  suppose  that  the  expression  "  shall be^'*  denoted  2i future 
and  excluded  the  idea  of  a  present  payment :  but  that  ex- 
pression is  well  accounted  for  by  referring  it  to  the  proviso^ 
viz.  that  the  payment  shall  be  a  satisfaction,  in  case  it  does 
w>l  release  the  other  defendants,  and  otherwise  not.    The 
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sfAmcB,180a  word  ^  acknowkdge^'*  is  also  rattier  more  af^propiiata  to  « 
receipt  or  acquittance  thaa  to;  an  accord  or  agreement;  and 
it  is  doing  Uttle  vioknce  to'  the  expression  ^ pajfing^^  to 
construe  it  as  synonymous  with  having  paid;  and  thip  tlie 

'■'  rather^  because  die  word  '*  on"  is  omitted.    If  it  had  be«i, 

**  an  Joel  Motlet/s  payings  then^  ^c.  that  word  ^  wf^ 
woujid  have  been  very  strong  to  exclude  the  idea  ctpreap^i 
payment. 

These  considerations  induce  me  to  dunk  thai  a  jmry 
would  have  been  authorised  to  infer^  from  t^  ptipw  m 
question,  a  satisfiurtion  eidieir  by  an  actual  payment  to  ililQ^, 
amkr  Hunter^  or  by  Ahitander  HyuUer^e  having  discharged 
ibe  pl^tiff  from  the  payment  of  die  expenses,  and  agreed 
to  take  them  unconditionally  hi  the  hands4)f  I&tleyj  and 
as  that  paper  (accmpding  to  the  agreement)  is  to  be  used  itt 
die  same  manner  as  if  it  had  been  regularly  pleaded,  dia 
Court  must  understand  it  in  like  maimer. 

(a)9ilc^79.  As  to  an  accord  by  ene  defendant,  Fey$o^s  ca8e(a) 
shews  that  it  wHl  avul  anotiter;  and  I  consider  thirt  the 
proviee  in  this  case  is  void^  as  being  contrary  to  the  policy 
<^  die  law  and  the  nature  of  die  transaction.  This  case,  so 
&r  as  it  depends  on  that  point,  is  in  principle  Uke  die  one 
stated  in  5  Bac*  Abr*  7(^.  that,  if  two  men  are  bound  ia 
an  obligation,  and  the  obligee  releases  to  ^ne  of  them,  praf-^ 
visa  J  tha^  the  other  shall  not  take  advantage  of  it ;  liAs  pro^ 
▼iso  is  void. 

I  am  therefore  of  opinion,  that  the  judgment  oug^tto  be 
aflumed. 

Judge  Fleming.  The  appellant's  counsel  has  stated 
three  objections  to  the  writing  mentioned  in  die  bill  of  ex- 
ceptions : 

Ist.  Hiat  die  paper,  piirporting  to  be  a  release,  not  being 
by  deedj  for  want  of  a  seal^  was  no  bar  to  the  action; 
,   2dly.  That,  if  Motley  could  avail  himself  o£  it,  the  odier 
defendants  could  not,  there  being  an  express  saving  as  t6 
them;  and, 
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3dly.  That  tfie  paper,  if  a  releSne,  is  coruBtional,  and  the  march,1808. 
performance  of  the  condition,  which  \s  precedent^  doea  not  ^^^^^^^ 
appear  even  by  averment.  t. 

With  respect  to  die  first  point: — Supposing  die  paper  ^*JJ^,/^ 
be  not  considered  as  a  deed  of  release,  for  want  of  a  eeal^  ■ 

ycrt  it  might  well  have  been  pleaded  as  an  accord  and  ea- 
tufaction  for  the  trespass  and  assault. 

As  to  the  second  point,  "  that  if  Motley  could  avail  him- 
**  self  of  it,  the  odier  defendants  could  not,  there  being  an 
^  express  saving  as  to  them  :^ — if  the  paper  could  operate 
as  a  discharge  of  Motley^  it  must  be  a  <Uscharge  ci  the 
odiers  alao ;  they  being  joint  trespassers  and  defendants  in 
QBe  joint  action;  the  autfaoritiea  for  which  have  already  been 
cb)ed.(a)  And  it  has  been  shewn  by  a  Judge  who  preceded  U)  5W  So. 
me,  &at  where  a  condition,  illegal  in  itself,  or  intended  to  ^^^*  fij*^ 
l^e  an  illegal  operation,  is  annexed  to  a  written  instru-  ner.  EtxKml 
ment,  otherwise  genuine  and  valid,  such  condition  is  abso-  ^^^^^^  ^' 
lutdy  void. 

With  respect  to  the  third  objection,  "  that,  if  the  paper 
^  be  a  release,  it  contained  a  condition  precedent,  the  per* 
•*  formance  of  which  does  not  appear  even  by  averment  ;** 
I  consider  this  paper  as  if  it  had  been  (according  to  the 
s^greement  of  the  parties)  regularly  and  properly  pleaded 
by  the  defendants.  The  plea  would  then  have  been,  in  sub* 
stance,  that  the  defendant  Motley  had,  as  an  accord  and  sa* 
tisfaction  for  the  trespass,  assault,  &c  paid  to  Alexander 
Hunter^  at  the  request  of  the  plaintiff,  his  expenses  at 
Mount  Relief y  amounting  to  the  sum  of  whatever  was  paid; 
which,  if  verified,  would  have  discharged  all  the  defend- 
ants from  the  action  of  the  plaintiff. 

It  is  true,  that  the  language  of  the  paper  is  somewhat 
ambiguous,  and  does  not  contain  an  explicit  acknowledg- 
ment that  those  expenses  had  actually  been  paid  by  Motley; 
though  I  think  it  may  be  fairly  inferred  that  they  were 
paid;  especially  as  Alexander  Hunter^  to  whom  the  ex- 
penses were  due,  was  a  witness  to  the  writing;  which,  ac- 
4;ording  to  a  well-settled  principle  of  law,  is  to  be  taken  most 
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MAmcH»l808.  Btrongly  aguiwt  the  maker.  But,  be  the  construction  of 
the  paper  what  it  may,  the  bill  of  exceptions  does  not  state 
it  to  have  been  all  the  evidence  before  the  Ji^rjr ;  and,  for 
aught  that  appears  to  the  contrary,  the  actual  pajonent  might 
have  been  proved  on  the  trial  by  oral  testimony. 

I  therefore  concur  in  opinion,  that  the  judgment  of  the 
District  Court  be  affirmed. 


Ma^i  Stuart  agMtnsi  Haifliltoiu 

of  a  county      ON  the  14th  oi  January^  IT'QQ,  an  act  of  assembly ,(a) 

**^^*^! "  ^^^   dividing  the   County  of  Greenbrier ^^  passed,  and 

ninst    the  took  effect  on  the  first  day  of  May  thereafter. 

filing  to  ^'     ^^  ^^  fourth  section  of  this  act,  a  provision  was  inserted, 

/ecf  tbecoun.  u  ^^  j^  should  be  lawful  for  the  sheriff  of  the  County  of 
ty4eTy,  or  •  - 

mny    part     ''  Greenbrier  to  collect  and  make  distress  for  any  public  dues 

onlyfor  Sie  "  ^"^^  officers'  fees  reihaining  impaid  by  the  inhabitants 

ntm  appro-  «  thereof,  at  the  time  the  County  of  Monroe  should  take 

i^urt,  inlay  ^^  pl^ce ;  and  that  he  should  be  accountable  for  the  same, 

r^  *^  ^'  "  ^^  like  manner  as  if  that  act  had  not  been  made." 
to    pay    the 

sum  due  to  By  a  subsequent  act,(£)  passed  January  11th,  1800,  it* 
he  cando  af-  ^^  enacted,  that  the  titheable  persons  within  the  County  of 
ter  6  months  Monroe  should  be  "  and  they  were  thereby  exempted  from 
time  when  it  ^^  ^^  payment  of  any  levies  laid  or  assessed  on  them  by  the 
whetiler^thc  "  ^^^^  ^^  Greenbrier  County,  for  the  purpose  of  erecting 
sherifT  hss  **  therein  a  Court-house  and  other  public  buildings,  pre- 
money  or  "  vious  to  the  passage  of  the  act  for  dividing  the  County 
not 

The  remedy  (a)  Stuiont  Acu,  1798.  ch.  41.  {b)  Id.  1799.  ch.  Sa 

by  motion  for 

the  sum    so 

appropriated  lies  in  favour  of  the  county  creditors  only;  not  in  favour  of  those  who»  as 

tmttett,  have  contracted,  or  may  contract,  on  behidf  of  the  county,  with  any  individual. 

It  »ecm»f  tliat  it  ought  to  1^  shewn  that  the  plaintiff  was  a  creditor  at  the  time  of 
the  lety^  the  Court  not  being  authorised  to  levy  money  in  advance  upon  the  people. 

Judgment  ou^ht  never  to  begpven,  in  %9vmmary  way,  in  favour  of  any  plaintiff  who 
does  not  bring  himttlfyif^  withm  the  terms  of  the  act  under  which  he  proceeds. 
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^  of  Greenbrier  ;  and  that,  if  any  person  within  the  County  march,1808. 
**  of  Monroe  had  paid  his  proportion  of  the  levy  to  the 
**  sheriff  or  collector,  the  same  should  be  repaid  him.** 

On  the  29th  day  of  Aprit^  1800,  Stuart  and  others,  as 
trustees  for  building  a  Court-house  for  the  County  of  Gr^^n- 
brier^  moved  the  Court  of  the  said  County  for  a  judgment 
against  William  Hamilton^  sheriff  thereof,  on  a  notice  dated 
March  2B^  1800,  in  the  following  words:  **  Take  notice, 
**  that  judgment  will  be  moved  against  you  on  your  bond 
**  to  James  Wood^  Esq.  Governor,  on  the  first  day  of  April 
**  Court  next,  to  be  held  for  this  County,  for  the  balance  of 
•*  money  due  for  County-levy  put  into  your  hands  to  col- 
"  Icct,  and  levied  by  the  Court  at  their  October  session, 
**  1 798 ;  and  which  is  due  for  that  proportion  of  the  money 
**  levied  on  the  titheables,  in  that  part  of  the  County  since 
**  divided  into  Monroe  County^  amounting  to  J5957,  and 
**  which,  by  an  order  of  bur  said  County  Court,  made  at 
**  November  session  last,  (1799,)  we  were  directed  to  appro* 
**  priate  to  the  building  a  Court-house  in  this  Count}%**(^) 

The  defendant  in  his  proper  person  pleaded  "  that  there 
^  then  existed  a  law  of  the  land,  passed  at  the  last  session  of 
**  the  assembly  whereby  the  dtheables  in  that  part  of  the 
•*  County,  now  made  into  the  new  County  of  Monroe^  were 
**  exculpated  from  the  payment  of  the  said  le\y ;  and  that 
^^  aU  monies  collected  by  him  for  that  purpose  had  been  re- 
"  turned  to  the  people,  in  consequence  of  the  said  law.'' 

The  County  Court  gave  judgment  against  him  for  S5957 ; 
from  which  he  appealed  to  the  District  Court  holden  at 
the  Sweet  Springs^  where  that  judgment  was  reversed, 
(widiout  stating  in  the  record  any  reason  for  the  reversal;) 
and  the  District  Court,  proceeding  to  g^ve  such  judgment 
as  the  County  Court  ought  to  have  given,  overruled  the 
motion  of  die  plsdntiffs ;  whereupon  Stuart  alone  (but,  it 


(1)  No  copy  0f  either  of  the  orders  referred  to  in  thii  notke  appeared 
ill  the  record. 

Vol.  II  C 
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xAmcH,1808.  Beems^  on  behalf  of  his  associate  trustees  as  well  as  lumaelf) 
^'^^^^  appealed  to  this  Court. 

V.  , 

"'''°'^°'       Wickham^  for  the  appeDant*    The  sole  question  in  this 

cause  is  this »  Has  the  legislature  power  under  the  consld- 

fution  to  make  a  law  divesting  a  vested  right?  and  can 

such  a  law  be  constitutionally  enforced?   I  am  not  in  the 

habit  of  impugning  acts  of  assembly,  but  I  hope  I  shall  be 

pardoned  when  I  say,  that  the  law  subsequent  to  that  which 

4ivided  the  County  of  Greenbrier ^  and  constituted  the 

County  of  Jifbnrc^',  ought  to  be  considered  as  void,  so  far 

as  it  arrested  the  collection  of  the  County-levy  ofGreetibrier^ 

or  of  that  part  which  was  laid  for  the  purpose  of  defraying 

the  expense  of  building  a  Court-house,  and  commanded 

the  repayment  of  so  much  tiiereof,  as  had  been  collected 

from  the  persons  whoqe  residence  was  made  part  of  the 

County  of  Monroe^     It  will  not,  it  cannot  be  denied,  that 

the  County  Court  had  a  right  to  levy  a  sum  on  the  inha* 

bitants  of  their  County  for  the  purpose  of  erecting  a  Court- 

(tf)J?ev.Cb^,  house$(a)  that  the  sheri^,  on  giving  bond  to  secure  the 

Ver  ^  rt!  f^^coming  pf  the  money,  had  a  right  to  collect  it  |  that ' 

13.  and  p.  the  Court  had  a  right  to  appoint  trustees  to  whom  the 

wct.Vi  ^      money,  when  collected,  should  be  paid ;  to  make  it  their 

duty  to  engage  undertakers  to  execute  the  work,  after 

a  prescribed  forp,  and  for  a  Qxed  price,  (within  the  sum 

levied,)  s^id  when  it  should  be  finished,  ta  pay  them  with 

the  money  so  levied*    Eyery  step  of  this  progress  contains 

a  vested  right;  a  right  in  the  Co\mty  Court  to  lay  the  levy ; 

a  right  in  the  sheriff  to  collect  it ;  a  rig|ht  in  the  trustees 

to  demand  and  receive  it  from  him,  when  collected ;  and  a 

pght  in  the  undertakers  to  be  paid  the  sum  ag^ed  on 

when  the  work  should  be  done.     In  this  way,  tl^e  sheriff 

became,  for  tiie  amount  of  his  collection,  debtor  to  the 

trustees ;  his  bond  became  forfeited,  if  he  did  not  pay  it,  on 

demand,  the  extent  of  which  forfeiture  became  recoverable 

by  motiol^  idier  due  notice  if  and  the  undertakers  (the 

work   being  accomplished)  had  a  ri^t  to  their  remedy 
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against  the  trustees.    All  these  rights  had  teemed  before  maaob,i806. 
Ae  law  for  dividing  the  County  of  Greenbrier  was  enicted^       stulr?^ 
The  part  of  the  act  above  specified,  (so  far  as  it  interferes         y. 
with  diese  rights,)  is  equally  2LJudzcial  act,  as  if  it  had  been  .     \ 

a  dedsion  between  debtor  and  creator;  and  therefore  in* 
fringes  the  fifth  section  of  our  bill  of  rights,  as  well  as  the 
third  section  of  the  Constitution  of  Vtrginicu  The  same 
act  is  also  contrary  to  the  tenth  section  of  the  first  article  of 
the  Constitution  of  the  United  Stately  which  says,  that  ^^  no 
^  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
^  law  impairing  the  obligation  of  contract8«'' 

jRandol/fhj  for  the  appeUee*  The  appellant  was  not  a 
tredttor^  but  a  receiver:  and  the  probability  is,  there  was 
no  creditor  entitied  to  make  a  motion  on  the  sheriiTs 
bond. 

The  law  saves  the  rig^t  of  the  sheriff  as  to  die  money  bt 
had  collected,  by  the  provision  which  it  contains*  We  ad<* 
mit  that  a  /on;,  in  opposition  to  die  constitution^  is  void ; 
but  Mr.  Wickham  has  not  shewn  diat  any  person  gained  a 
right  under  the  order  of  Court ;  and  the  act  of  assembly 
only  directs  its  own  public  officer  to  pay  back  what  he  had 
collected  as  such.  This,  therefore,  is  not  like  a  law  affect- 
ing/^rn^^  contracts.  « 

Wickham^  in  reply.  The  sheriff  rested  his  defence  of| 
the  a^t  of  assembly  alone.  His  doing  so  may  have  pre* 
vented  the  trustees  from  shewing  that  they  had  disbursed 
tiieir  own  money  to  the  undertaker  of  the  building ;  had 
thereby  become  creditors  pnthe  fund  in  the  sheriff's  handa^ 
levied^  or  {Greeted  to  be  levied  for  diat  purpose ;  and  were 
therefore  entitied  (as  such  cretStors)  to  recover  it  oi  Mm 
by  motion. 

Tuesday^  March  8.  Hie  Judges  delivered  tlieir  opi*- 
Bions. 
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MARCH,1808.  Judge  Tucker^  after  stating  the  case,  in  doing  which  her 
quoted,  by  way  of  explanation,  the  abNove-mentioned  acta 
of  January  14,  1799,  and  January  11,  1800,  made  the 
following  observ^ations : 

Mr.  Wickhamy  for  the  appellants,  contends,  that  the  last 
mentioned  act  of  assembly  is  void,  as  against  the  principles 
of  the  constitution  of  the  Commonwealth,  and  contrary  to 
that  article  of  the  federal  constitution,  which  makes  void 
all  acts  impairing  the  obligation  of  private  contracts.  But, 
as  the  record  does  not  contain  a  copy  of  either  of  the  or- 
ders of  the  Court  of  Greenbrier  referred  to  in  the  notice,  I 
shall  not  inquire  into  the  force  of  that  objection,  nor  enter 
into  the  merits  of  a  case  which  I  am  not  fumidied  with 
sufficient  data  to  understand ;  especially,  as  it  has  been  de- 
cided that  ^is  Court  cannot  award  a  certiorari  to  a  Countt/ 
Court,  to  bring  up  any  part  of  a  record  which  may  have 
been  omitted. 

By  the  act  directing  the  mode  of  laying  and  collecting 
(a)Rev.Codeti!ti^  County-levy,(a)  the  Justices  of  the  County  Court  are 
c.  134.  sect  authorised  at  c«rtmn  Courts  annually,  ^^  to  proceed  to  make 
^*  ^  up,  in  their  minutes,  an  account  of  all  expenses  incurred 

^^  by  the  said  Court  under  authority  of  any  law,  chargeable 
"  on  the  County  and  remaining  unpaid,  stating  therein  the 
'^  sums  duej  for  what,  and  to  whom  due,  and  all  credits 
^  owing  to  the  said  Coiin^*  When  a  balance  due  from 
*^  the  County  is  thus  ascertained,  the  Justices  shall  proceed 
^  to  levy  and  assess  on  the  titheable  persons  in  their  Coun^ 
^^  the  amount  of  that  balance^  in  equal  proportions.  The 
^  sums  due  to  the  County,  and  the  sum  to  be  assessed  on 
^^  the  titheables,  being  added  together,  shall  then  be  appro^* 
"  priqted  by  the  Court j  so  as  to  shew  the  right  of  each 
"  County  creditor^  and  the  amount  of  his  demand."  After 
this,  the  clerk  is  to  furnish  the  sheriff  with  proper  lists  of 
the  persons  indebted  or  chargeable  for  levies,  and  also  of 
the  persons  to  whom  the  same  ought  to  hepaid^  with  tiie 
amount  of  their  demands ;  which  he  b  to  collect  and  pay 
accordingly.    And,  if  he  fails  to  account  with  and  satisfy 
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die  Onuity  creditors,  the  respective  sums  levied  for  them,  MABCM,l80ft 
vithin  Bix  months,  aiqr  credbor  who  may  be  injured  may      s^urt 
obtain  judgment  against  him  or  his  securities  upon  ten         ▼* 
days  nodce.     And,  where  he  fails  to  account  with  the  ,,,...^...«.,^ 


County  J  the  Court  thereof  may  enter  judgment  against  him, 
upon  the  like  notice,  for  whatever  shall  appear  to  be  due 
from  him.(a)  (a)  md.  leot. 

It  would  seem,  from  this  view  of  the  law,  that  the  ere- 
ditor  hath  nothing  to  do  with  the  manner  in  which  the 
sheriff  is  to  proceed  to  kvy  the  money  which  he  is  to  pay 
such  creditor ;  nor  can  I  suppose  that  the  Court  would  im- 
derstand  the  word  appropriate  so  as  to  designate  the  par* 
ticular.  titheables  whose  levies  should  be  paid  to  particular 
creditors ;  for  this  mig^t  produce  great  injustice,  by  appro-- 
priating  the  levies  of  a  number  of  insolvent  persons  to  tht 
payment  of  A.^s  debt,  while  the  debt  of  B.  might  be  fully 
paid  without  diflSculty.    1  therefore  understand  the  law  syi 
constituting  an  aggregate  fund  out  of  the  monies  due  to 
the  Coimty  and  the  levy  to  be  laid ;  and  out  of  this  aggre^ 
gate  fund^  each  creditor  is  to  be  paid  his  specific  demand- 
But,  in  case  the  sheriff  fsdls  to  collect  any  part  of  the  sum 
due  the  County  or  hud  in  the  levy,  the  Court  are  to  proceed 
to  pimish  him  for  hi?  delinquency :, but  the  creditor  has  no- 
thing to  do  with  \il  the'i^  nfteV  a  certain  time,  making* 
the  sheriff  liable  to  the  creditor  for'the  suni  appropriated  to 
Afm,  whether  th^'shei^'hiftcoHeeterfit-or  not.     Now  the 
object  of  the  present  motion  is  to  recover  from  the  sheriff 
Ae  amount  of  the  \QV\t^  due  from  ihose  persons  formerly 
hihabitants  of  Greenbrier y  who  by  the  division  of  the  Coun- 
ty have  faUen  into  Monroe  Count}''.     But  the  creditor  ha^ 
nothing  at  all  to  do  with  the  collection.     If  the  sheriff  haf» 
onutted  to  collect  the  money  in  that  part  of  his  district,  the 
Courty  and  not  the  cr editor ^  is  to  proceed  against  him. 
Upon  these  grounds,  I  am  of  opinion,  that  the  judgment  of 
the  District  Court,  reversing  that  of  the  County  Court,  and 
overruling  the  plaintiff's  mo^on,  was  correct,  smd  ought  to 
b^  affirmed. 


14  SuprMie  Court  t>f  Appeab. 

MAmcK^iOt.  Judge  RoAi'E*  This  summaiy remedy*  lies  only  in  favour 
of  the  County  cre<fitoiti  themselves*  It  does  not  lie  in  favour 
of  those  who,  as  trustee^y  have  contracted,  or  may  contract^ 
on  behalf  of  die  County,  with  any  incfividual.  Not  only 
the  words  of  the  act  in  question,  but  the  general  spirit  of 
our  laws,  in  relation  to  summary  proceedings,  forbids  that 
a  motion  shall  be  allowed  in  favour  of  the  trustees;  to  reco- 
ver the  money  from  whom  the  actual  creditors  may  after- 
wards be  driven  to  anotiier  and  a  tedious  remedy.  I  think 
too  that  it  ought  to  be  shewn  that  the  plaintiff  was  a  credi- 
tor at  the  time  of  the  levy ;  for  the  act  does  not  seem  to 
warrant  the  County  Court  in  levying  money  in  advance 
upon  the  people.  It  requires  that,  at  the  time  of  laying  the 
levy,  the  aggregate  of  the  sums  due  to  the  Coimty,  and  le- 
vied upon  the  titheables,  shall  ^^  be  appropriated  by  the  Court 
^^  so  as  to  shew  the  right  of  each  County  creditor^  and  the 

Ca)Me9.  Codtt  ^^  amount  of  his  demand.' Ya)  This  construction  is  strenirth- 
ened  by  the  right  given  to  the  County  creditors  by  the  ninth 
section  of  the  same  act  to  move  against  the  sheriff,  at  the 
expiration  of  six  months  after  the  levy  shall  have  been  laid| 
for  the  amount  of  the  respective  sums  levied  for  them. 
This  construction  of  the  act  (as  to  this  point])  would  seem 
also  to  exclude  4h^Vft2if£pd9.ii\th^:cai9fi&  io  question;  for 
the  levy  was  macle  in  ^tohir^  i  r98,  and  the  orderby  which 
they  w^re  direcf^:  tp:  pppropribte^H^^  vnaojtty.  m  question 
was  Dot  made-' until*  ^^t^v^^nfer,  1799,  more  ditn  twelve 
months  after.  I  also  concur  in  the  ccmstructian  Aat  a  par- 
ticular crecUtor  has  not  a  right  to  select  a  particular  part  of 
the  County  to  satisfy  his  demand. 

It  was  argued  that  the  defence  set  up  at  the  trial,  in  re- 
lation to  the  operation  of  the  act  of  January  11, 1800,  was 
the  reason  why  the  plaintiffidid  not  go  on  to  complete  their 
case  by  shewing  tixat  they  were  (cm*  acted  in  behalf  of) 
County  creditors,  within  the  meaning  of  the  act.  But  this 
apology  is  not  sufficient;  and  this  Court  will  never  give 
jud^^t  b  ft  summary  ynsj  in  favour  of  any  piainti£Bi 
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yfho  do  not  bring  tbemsehws  Mky  wUhki  die  terms  of  tfie  MAmev^isoe- 
act  under  which  they  proceed.     Ob  this  grouad,  then,  ^"^J^I^^JI^ 
(without  touching  or  considering  the  cooatitatkmal  ques*         v. 
tionmade  inthe  aigument,)Iainof  opinkxifthatAcjudg-  ..,.,.....^ 
ment  of  the  District  Court,  reversing  that  of  the  County 
Court,  is  correct. 

Judge  Flsmimg  concurring,  the  judgment  of  Ae  Dis- 
trict Court  was  unanimously  ArriRHED. 


Preston  against  Harvey.  u^i, 

ROBERT  HARVET^  by  his  attorney,  on  die  27di  of  A  jodgnent 
Aug%Mt^  1799,  delivered  to  the  clerk  of  the  District  Court  beKven^ 


hoiden  at  the  Sweet  Springs^  a  certified  copy  of  a  caveat  ^  ^  ^^ 
eMteied  by  him  with  the  register  of  the  land  office  against  the  Cowc be- 
the  issuing  a  grant  to  Thomas  Preston  for  590  acres  of  jiiegai  tri- 


land  lying  in  Botetourt  County,  surveyed  for  the  said  Pres-  ^^„  ^ 
ton  the  13th  day  of  December^  1793,  under  an  order  of  the  oeoot    ia. 
CounQr  Court  of  Botetourt^  granting  him  leave  to  compre-  Uie  jurj*  un- 
bend in  one  survey  his  several  adjoining  claims.  Jj^*^  "PP^* 

toAt  some  hh 
The  CAVSAT  stated  tiiat  Harvey  claimed  part  of  the>i7  coold 

land  by  bettee  bight ;  viz.  tS  acres  by  an  entry  dated ^^Ha^d^^ 
J^riJ26j  1791,  surveyed  Mn/  5, 1798,  and  patented  ^P^^^^^^^^  ^ 
90, 1799;   130  acres,  part  of  an  entry  made  for  150,  onpes£(^ 

A  Terdlctt  on  which  a  jad|rinent  is  rendered,  is  e<mcbuive  eridenoe  in  say  sobtequent 
put  between  the  same  piatics,  or  their  priries ;  the  tame  point  eoming  in  queftkm  % 
thou^  the  landt  or  other  thing  in  controversy  be  not  the  i 


An  induave  surrey  cannot  kwlullf  be  laade  of  kads  hsU  hf  entty  eiJy* 

A  jodcmeBt,  on  a  umeatf  Hmt  no  grant  shall  tisae  to  the  cameatee  on  his  induth$ 
sarve> ,  where  it  appears  that  he  has  any  other  claim  or  aonrey*  h^  ^hich  he  may  pot" 
£ibh  bold  a  part  of  the  UtnA,  ought  to  be  so  worded  as  not  to  aifect  his  right  under 
such  claim  or  survey. 

In  such  case,  the  judgment  ought  not  to  bt»  that  **nogrMt  Utue  to  the  contain  fir 
"  Mr  land  mentioned  anddeicribed  in  hit  ineitui^  9ttr^»  mneatedt^  Ufc  but  **  that  m 
**  grant  iteua  to  tum>  im  partuance  of  hit  ineiutive  tttrve^f  made  under  the  order  <f  Court 
**  grantft^  him  leave  to  catnprchejid  in  one  turv^  kit  eeveral  adjoiniug  claimed 
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MAiicH,180a  the  3dof  Jl!%,  1798,  which  130  axires  were  surveyed  tlie 
^^^^^^  5th  of  May^  1798,  and  patented  iJ%  13,  1/99;  and  9f 
V.  acres,  part  of  an  entry  made  for  100,  on  the  3d  of  May^ 
"^^^'  1798,  which  97  acres  were  surveyed  the  5th  of  May^  1798. 
Preston's  inchisive  survey  aforesaid,  (a  certified  copy 
whereof  was  filed  together  widi  the  caveat^  consisted,  Ist, 
of  192  acres,  granted  to  John  Mills  by  patent  dated  yune 
27, 1764,  conveyed  by  deed  from  MiUs  to  Robinson^  and 
from  Robinson  to  Preston^  (which  192  acres  were  not 
!n  dispute ;)  2dly,  of  180  acres  by  part  of  a  warrant  for 
2,906  acres,  No.  10,629,  issued  the  5th  of  January^  1782, 
assigned  to  the  said  Preston  by  Samuel  Walker^  who  was 
assignee  of  John  Miller^  (which  180  acres  consisted  of  150 
entered  by  Preston^  Aug.  20,  1785,  and  of  30  entered  by 
him  Dec.  10, 1793 ;)  3dly,  of  218  acres  by  part  of  a  war- 
rant for  1,977  acres,  No.  8,470,  issued  -4/ri/ 5,  1782,  as- 
signed to  Preston  by  Samuel  Baldwin^  assignee  of  John 
Woody  who  was  assignee  of  John  Lovie;  which  218  acres 
consisted  of  198,  entered  by  Preston^  Dec.  10,  1793,  by 
virtue  of  the  warrant  last  mentioned,  and  of  20,  entered  hiy 
him,  June  23,  1790,  not  by  virtue  of  that  warrant,  (as  his 
certificate  of  survey  states,)  but  of  part  of  a  warrant,  No. 
21,910,  on  which  he  made  the  entry  as  assignee  of  Mxtth^iv 
Harvey y  assignee  of  Joseph  Haojohins^  who  was  assignee  of 
David  Anderson. 

An  order  of  survey  of  the  lands  in  contrpversy  was 
made  by  consent  of  parties,  May  22,  1801,  and  .executed 
b%the  surveyor  of  Botetourt  G>unty,  who  returned  to  the 
CSurt  five  fsdr  plats  and  certificates,  according  to  which  it 
appeared  that  all  the  several  tracts  claimed  in  the  caveat 
were  within  the  bounds  of  Preston^s  survey  of  590  acres  j 
and  that  part  of  a  survey  of  1 87  acres,  made  for  die  caveator 
the  3d  day  of  Jtme^  1785,  was  also  included  therein ;  con- 
cerning which  187  acres  there  was  a  controversy,  in  ano- 
ther  caveat y  between  the  same  parties  $  die  decision  of  the 
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Court  of  Appeals  relmdve  thereto  being  reported  in  the  case  MA.mca,i8oa 
of  Harvey  v*  Pre^toit,  3  Colly  495. 

On  &e  20tk  of  May,  180S,  a  Jury  was  sworn  to  inquire 
into  such  £su:tB  aa  were  disagreed  to  and  suiHoitted  to  them  ^ 
by  the  parties. 

Be£3re  the  Jury  retired,  Preston^  the  cavcateey  tendered 
two  bills  of  exceptions,  which  were  signed  and  sealed  by 
the  Judges,  and  made  a  part  of  the  record. 
*  The  first  stated  that  the  caveator  introduced  as  evidence 
to  the  Jury,  ^^  the  survej^r  of  Botetourt  County,  with  a 
^  list  of  entries  and  surveys,  to  prove  that  the  cccoeatee  had* 
^  by  prior  entries  exhausted  '*  "varrant  (m  which  his  last 
^  entry  was  founded;  which  surveyor  also  proved  that,  09 
^  to  a  number  of  entries  referred  to,  it  i&d  not  appear  in 
**  his  books  that  they  were  made  under  the  warrant  in  queS' 
^  tton;  and  the  defendant  objected  to  the  evidence  of  the 
^^  surveyor,  and  to  the  said  list,  as  not  the  highest  evi* 
^  dence  which  the  nature  of  the  case  will  admit  of;  which 
"  objection  was  overruled  by  the  Court,'*  &c. 

The  second  bill  of  exceptions  stated^  that  **  the  caveator 
^'  moved  the  Court  to  direct  the  Jury  that  a  verdict,  on 
^  which  a  judgment  was  rendered,  in  another  trial''  (which, 
it  seems,  was  the  trial  in  the  £av^«tfabove»>mentioned,  3  dally 
495.)  ^  between  the  same  parties,  was  condusive^eviA^x^ 
^  to  prove  the  buX  of  the  warrant  being  exhausted ;  as  t^ 
^  finding  in  the  ssdd  verdict  was  in  a  trial  between  the 
^  samepartiesy  in  which  the  «ai»^  point  was  controv^ted, 
^  in  which  die  tide  to  the  some  hfui  was  in  controversy,  as 
^  is  the  subject  of  this  caveat ,  and  finds  the  same  fact  ^  that 
^  the  Court  directed  the  Jury  that  the  said  verdict  was 
**  conclusive  evidence,"  &c 

It  appeared  from  the  evidence  of  the  surveyor,  and  the 
list  of  entries  and  surveys,  mentioned  in  the  first  bill  of 
exceptions,  that  the  warrant  for  2,906  acres.  No.  10,629, 
junder  which  the  caveatee  made  his  entries  of  150  and  30 
acres  before  mentioned,  had  been  exhausted,  before  those 
gentries  were  made.    The  verdict  referred  to  in  the  second 
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*Ate9tt,mp.  Mil  of  #ace|ii|<xni»  (ttkoag  cMter  dtowMMMM^fclaid  ikttL 
^^JJ^^*JI^  the  wurant  oa  which  thiT  c€»€diiee  tmAt  U»  «niiy  rf 
T.  150  acres,  ^^  wm$  «U  a^^ropriatidd  before  die  aaiie  Was 
"*'^'  -  *♦  ssade  j'*  but  said  Mtbhigooiiceniiiig  Ae  tnoybf  dOium* 
by  virtue  of  that  warrant:  neither  did  the  testimosgr  «f  tiid 
^urreyot-,  with  the  list  of  entries  edubited  i^  \Ata^  ndr  the 
IMid  verdict^  meolyoQ  wuy  tl^ng  concendag  the  other  two 
evitries  of  the  ccmeatw  of  196  and  20  acres* 

The  Jury  returned  a  verdict  in  whkh  tfasy  fbtmd  the 
tntries,  siarveys  and  patents  made  and  ohtmtied  by  jBbrtr^ 
4he  ca^emwr^  for  %i  and  1$0  aaies,  as  aforesaid^  but  said 
tioihing  aboiit  his  atry  and  sw^ey  of  Qf  acres ;  tiar  platt 
fmd  cenifioate  of  which  wetv  nevorthdass  inserted  in  the 
ftconL  They  dsOfoulid  that  the  warrant  for  3)906  aore^y 
No.  10«699>  was  exhausted  befintr  PretMt  made  his  entries 
of  150  and  30  acres  $  but  said  nc^hihg  idmut  hb  other  t(¥t5 
iBtttri^  aforesaid,  amouming  to  819  acres. 

It  appeared  from  the  first  verdict,  dnit  PrtHwft  taOsttf 
of  150  acres  was  not  ftui^sy^d  und}  die  13th  of  Deomietf 
'  If 9$^  when  his  inclusive  survey  was  made  ^  and  although 
a  tertifted  copy  of  a  survey  and  platt  wm  inserted  m  th6 
fecoHl,  (by  what  audiority  does  not  fiq)ptar,)  shewing  thtt 
his  entry  of  30  acres  was  surv^^  flu  16th  of  Msrchj 
1765,  it  does  not  i^p^ar  that  his  other  Mtries,  of  198  and 
Sb  acres,  were  ever  surveyed imtil  ths  titi^qf  dit  iodusivfe 
survey. 

Tht  DhtrictCourt  deeid^,  ^t,  v^tta  die  wind*  asafttei', 
4i6  hw  was  for  Robert  Harvey;  ^  ihtt^<M  k  wsH  Cdnsi- 
^*  dered  diat  no  grant  issue  to  die  said  TRmims  PrMdh 
**  for  tht  iitwrf  mentioned  tmd ddscrfhed  M  ^ihdkisfo^  st/f- 
^  p^  caveated  by  the  sdd Robert  HarM)^  M<  Aoln  irldch 
Jttdgmeift  iV^t^n  appealed.  ^N^ 

katuidlph^  ibr  the  appelhmt,  said,  that  die  t^jeetton  Udii^ 
in  the  first  biU  of  exceptions  was  a  good  one^  The  que^ 
fion  ^^iTas,  whether  a  warrant  was  edMUisted  by  prior  en- 
terics. To  prove  this  die  fo^  of  entries  ought  to  have  be<^ 


Mog  not  ^  bf«t  eia<k»ee  the  iMtntw  itf  dK  omb  wwlri 
JiUmit,  wd  tliefdbre  esceplioiiiMe* 

Hue  second  eaKe|idan  wo  abo  weB  fiMioded;  bccitiae  , 
ihfi  Coiift  had  heU  a  fbnBcr  vtidiet  on  the  asnis  pofait  to 
ttt  (aBndbjtoeb  He  dknried  k  to  be  jnoorf  evidence,  butaot 
cmdusm;  for  it  naif  be  repelled  by  oUm'  enridtMe :  at  a 
Jury  may  find  a  verdict  deaerftini;  bonndariee,  iriikh  9an^ 
oiher  Jury  may  fipd  iaconrect*  Thia  is  esrtaialy  ^  rule 
in  efectmanUf  for^  after  the  dedBion  of  one  ejeecnsBt 
agaipat  flae  plaint]^  he  mKf  farmg  anothar  fer  the  taaae 
laad  agvnat  the  saaie  defendant,  aad  this  irould  he  of  no 
use  if  Ac  finding  of  the  former  Jury  was  eonckame.  Tl)e 
advantage  of  a  former  verdict  is  gnat,  however,  by  waf  of . 
in^ftrc^aim^  or /rr^Ko^iMi  to  the  second  luiy;  boeiitisnot 

Caveats  are  unknown  at  common  law  i  fans  there  k  good 
reason  for  not  holding  them  to  stricter  roles  than  e^l- 
ments;  because  in  a  caomt  no  issue  is  made  npi  and  no 
informsiion  is  given  of  the  points  in  dnpute,  except  by 
the  caveat  itsd£  This  is  not  die  same  case  aritfa  that  re- 
ported in  3  CaUj  49S.  In  that  anst  Marvetf  eUnmcd  107 
acres,  concerning  which  there  ia  now  no  question^ 

Wkkham^  for  die  appettea^  The  caM  rep<Hted  was  a 
eaDea$  to  a  grant  on  dus  very  survey  of  590  acres.  I  ad- 
mit tbat  our  coDoift  mt  that  time  rekted  to  a  different  ^orrf  of 
ffie  bmd  from  our  caveat  n9W.  But,  in  die  argument  of 
diat  eaaa,  I  went  upon  die  grcmnd  diat  the  wh^  survey 
was  mdieally  wrong.  iVe«i9n  gpt  permission  to  ludte  an 
indusive  sinrvey  fay  an  order  cf  Court  under  die  act  of 
assembty,(a)  prescribing  the  mode  of  obtaining  inchisive  r4i)iii^aH#« 
surveys  and  grants.  Under  this  authority  he  attempts  to  ^  ^' 
unite  three  difflerent  rights :  one  a  survey  and  patent,  ano- 
Aer  a  surwy  ulKieF  an  eriiansted  warrant;  the  third  an 
entiy  wkhottta  survey  as  aH  An  kwhiHve  eurvey  appfies 
'  only  to  eases  wbevt  them  hmpe  h&tn  mtmify  fretdoue  0ur^ 
veys;  and  an  inclusive  grant  to  cases  on)y  where  there  had 
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ujtmcKylB&^hmn  nctmiOy  separate  grants ;  the  lawdierefore  does  iK9C 
'^J^^^J^  compreh^id  Preston^M  case.  There  was  no  original  survey 
of  the  218  acres ;  therefore  there  could  have  been  ho  re* 
survey.  This  point  is  the  same  as  that  decided  in  the  dtse 
reported,  which  is  therefore  precisely  the  same  with  tins* 
As^mie,  for  argument's  sake^  diat  the  waxrant  for  2,906 
acres  was  not  exhausted ;  still  die  other  objections  to  the 
survey  were  such  that  no  grant  could  issue. 

As  to  that  wairant,  the  circumstance,  that  a  number  of 
the  entries  referred  to  did  not  appear  from  die  surveyor's 
book,  to  have  been  made  under  it,  was  unimp<Mrtant ;  be* 
cause  it  suflkiendy  appeared  that  there  had  been  entries^ 
prior,  to  those  of  Preston j  to  the  full  amount  of  the  war- 
rant. Patents  are  firequendy  issued  where  the  ent^  sa)rs 
only  "  by  virtue  of  a  state  warrant."  In  such  cases,  there- 
fore, a  warrant  never  can  be  considered  as  exhausted,  un- 
less the  testimony  of  the  surveyor  be  admitted  to  prove 
that, it  has  been  exhausted. 

There  is  no  analogy  between  an  ejectment  and  a  caveat* 
The  latter  is  conclusive  between  the  pardes,  and  setdes  the 
dispute  as  finally  as  a  writ  of  right.  It  is  not  denied  that  a 
verdict  in  ejectment  is  not  conclusive :  but  a  verdict  in  tro* 
ver^  or  any  other  action  that  canchuks  the  right,  is  conclu- 
(fl)  1  FtaJ^*  sive  between  the  pardes.(a) 

ir^note,  2^  What  is  it  that  Preston  wants?  A  grant  on  a  survey 
Black.  Rep.  made  without  authority;  180  acres  without  any  warrant; 
Shaman.  2  218  acres  not  surveyed  at  all.  If  it  be  said  that  those  218 
^Tv-^iSw/  ^^^  ^^^^  entered  before  Harvey* s  entry,  I  answer,  it  ia 
Ptak^t  Ev.  enough  for  him,  as  caveator^  to  shew  tlu^  he  has  a  claim, 
cm  which  no  whether  correct  or  not ;  provided  his  adversary's  dsdm  be 
«^r^Unot  *^^^  as  oug^  to  be  caveated.  If  Harvey^ s  tide  be  defec- 
^onckisiTe.  4  tive,  Preston  may  caveat  him. 
Sufh  to  Finer, 
299.  pi.  8.   2 

£*p.  Cases  at     Randolph^  in  reply.    Once  more  I  ask  the  Court  to  ccm* 
'  ^^^     sider  what  the  judgment  is,  whidi  I  say  ought  to  be  re- 
versed.   Preston^ s  survey  is  prior  in  every  respect  to  Har- 
vey^ sti^XA*   Yet  the  eaoeat  9iriAi!ti^  judgment  i&y  that  no 
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grant   shall  ever  iwue  to  ThomoM  Pre^tm  for  the  218  MiAoa^ilt^ 
acres,  which  are  free  from  all  the  exceptioBB  about  the  ^"^^^^^^ 
exhausted  warrant.     I  admit  it  was  wrong  to  comprehend         t^ 
than  in  the  tnehmue  surrey ;  yet  they  were  surveyed.  The     ^^^^^* 
kiid  as  not  to  be  foifetted ;  yet  it  is  to  be  cut  up  by  the  com* 
prdiensiveness  <^  Harvetf^  caoeat^  and  of  the  judgmtnU 
Let  the  project  of  caoeating  Harvey  be  tried :  A  man  of 
one  diousandth  part  <£  Mr.  Wichham^^  sense  would  defeat 
die  caveat;  since  the  judgment  now  in  question  not  being 
reversed,  would  be  set  iq>  against  it. 

We  have  the  lines  delineated  in  the  inclusive  survey : 
^  Court  have  declared  it  void  as  an  incbiaive  survey ;  but 
it  is  good  as  a  separate  survey  of  the  parts;  and  the  sur 
veyor  may  be  made  to  strike  o\U  all  but  the  218  acres,  our 
title  to  which  is  admitted  to  be  good. 

As  to  cases  cited  to  prove  that  parties  are  estopped  by  a 
verdict:  wherever  a  verdict  operates  in  rem^  or  may  be 
pleaded  in  bar^  it  is  conclusive.  Not  so  in  ejeptment^  be- 
cause in  that  action  every  fact  decided  in  a  preceding  eject- 
ment may  be  controverted.  The  Courts  in  diis  country 
ought  to  be  as  liberal  in  caveats  as  the  British  Courts  are  in  ' 
jjectments.  Is  the  decision  in  a  caveat  peremptory  against 
a  man  who  holds  a  patent  in  his  hand  at  the  time,  but  fails 
in  his  caveat  f  The  principles  of  law  do  not  warrant  such 
.a  doctrine,  which,  if  it  prevailed,  would  unsetde  many 
good  tides.  According  to  this  doctrine,  a  man  holding  a 
patent  caveats  another ;  if  he  fails  in  any  of  the  critical 
learning  about  caveats^  he  is  to  lose  his  freehold  altogether. 
But  surdy,  he  may  lose  in  the  caveat^  and  afterwards  stand 
a  trial  in  ejectment  on  the  validity  of  his  patent. 

Wickham.  We  only  contend  that  the  grant  shall  not 
issue  on  the  survey  now  in  question;  not  that  surveys  can- 
not be  made  on  the  entries  for  218  acres.  Itfnnk  that  sur- 
veys cannot  now  be  made  on  those  entries.  But,  if  I  am 
wrong  ^  this,  Preston  msxy  proceed  to  have  them  made. 


§$  A^raw  Qmrto/Apfitais. 

if  hs  has  loBt  Ifaa  tide,  k  b  by  his  ovm  hsh^  tat  mat  vact* 
wtfviBft  AGcocdiliff  t^  farar* 

fily  of  ihewiRg  dial  wt  atill  rctabi  liit  kgd  rigkc  to  dram 
§18 


Tkur9daif^  March  la    The  Jud^  ddlirered  theh-  opi- 

IUOI18. 

Jtidge  Tucker.  Sarveif  entered  a  ctmmi  against  the 
eraan^don  of  a  patent  to  Pr^on  for  ^SQiacres  of  hoMl,  on 
a  survey  dated  the  Iddi  of  Eheembtr^  lT9d,  because  he 
clauns  part  of  the  land  dierein  contained  under  a  better 
right,  which  he  sets  fordi  accordingly. 

Mr.  Wickham^  for  the  appellee,  contended,  that  the  quea- 
tion  now  presented  to  die  Court  had  been  already  decided 
in  this  Court,  in  die  case  between  the  same  pardes,  rer 
ported  in  3  CaUy  495.  And,  at  first,  I  was  iactined  to  sup- 
pose it  was.  But,  on  reference  to  the  record  in  diat  case,  I 
find  the  judgment  was,  diat  no  grant  should  issue  to  T. 
Preston  for  that  part  of  the  Azn^/ contained  in  his  inckisiice 
survey,  which  is  included  in  the  said  J?.  Harvetfs  survey 
of  187  acres;  which  was  the  only  part  in  controversy  m 
that  suit.  The  tide  to  the  residue  of  the  590  acres,  diere^ 
fore,  was  not  affected  by  diat  judgment. 

On  the  trial  of  die  present  canecAy  die  defendant  ofiered 
two  bills  of  exceptions  to  the  opinion  of  the  Court,  whi(& 
were  allowed.  The  first  alleged  that  the  plaiAtiff  intro- 
duced the  surveyor  of  die  County,  with  a  list  of  entries 
and  surveys  referred  to,  to  prove  that  the  defendant  had^ 
by  prior  entries,  exhausted  the  warrant  on  which  his  last 
entry  was  founded ;  which  surveyor  also  proved  that,  as  to 
a  number  of  entries  referred  to^  it  €Rd  not  appear  in  hU 
books  thai  they  were  made  under  the  vforrant  in  question* 
And  die  defenduit  objected  to  the  evidence  of  die  sur* 
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veyw's  certi/kai€  to  ikt  nid  ilijf ,  as  tiot  the  liigheat  evi-  »^>^fjm)i, 
deace  which  the  natere  of  the  case  will  adrait  of ;  but  the 
ohjecdon  was  oremiled  bjr  the  Courts  and  I  aai  strongly 
di^osed  to  think  that  thfljrenrtdn  ao  dobg*  PW^ma. 
V^ftstioiiof  thatnatuvr,  Ithiafc  the  bMk  of  entrica itariT 
ou^  to  ham  been  mtmhac^that  the  Jarf,  by  hHpeethig 
the  coigmal  entrka  hi  eadi  case,  Bu^t  detenrine  whether 
in^craflof  thniveremadex]}>efi<)lhsr  WAncMls;  matt 
eq>ma%  when  k  pame  out  ixpalk  the  oral  testiasoiiy  of  Aa 

Ik  k  ^iAtim9BffmrfmUsim)k&  diat  tfiejr  were  made  m 

fkewarraniinf^ieHien.    Hys  part  of  die  testimony  might 

|k^4  dM5  eftet  of  wandng  the  Jury  not  to  pbare  tmpBcit 

coefidettce  in  die  ttst  sxdnnitted  to  dieir  inspection ;  but>  oq 

ibe  other  hand,  the  perMitting  the  list  to  go  to  them  as 

erideiice  tt^ght  tend  to  mislead  tbenu    And  it  has  been 

decided  in  this  CoUrt  diat  the  permitting  any  improper 

evidence  to  ^  to  the  Jury,  is  error. 

The  second  bill  of  exceptions  states,  ^  diat  the  comisd 

•*  for  the  plaintiff  moved  the  Court  to  direct  the  Jury,  that 

^  a  verdict  on  which  a  judgment  was  rendered  in  anodier 

^  trial  betwe^  the  same  pardes,  was  concbaive  emdence  U 

•*  prove  the  fact  of  the  warrant  being  exhausted;  the  find« 

^  ing  in  the  said  verdict  being  in  a  trial  between  the  same 

^  parties^  in  which  die  same  point  wad  controverted,  and  ia 

^  whidi  Ae  title  to  ^  same  land  was  in  controversy,  as 

^  w^  the  subject  of  the  caveat  dien  depoiding,  mdfmk 

^  the  eatne  fact;  and  ^  Court  dfa^cted  die  Jury,  that  th^ 

^  $aad  verdict  wto  conchmhe  etldence.^^ 

*  It  has  long  mnce  been  settled,  that  a  verdict  on  thje  samt 

fdnt^  and  between  the  eame  pdrtiee^  may  be  given  in  ^- 

denoe, though  the  kinds  are  not  thesame.(a)  But  this  is  lobe  (a)  Shermn 

Understood  with  this  restriction,  that  it  is  of  a  matter  which  "^Jf^^p^ 

jtHU  in  issue  in  die  former  cause.(d)    And,  not  only  be*-  33?- 

^        ^      ^  ,  .    \        .'     !  J.        ,    (A)IUid.233. 

tw«en  ponies,  but  between  prhries  also,  is  the  verdict  ad-  £toiart,  53. 
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icMMB.tiQa  missible  evidence.(a)   Now,  here  the  question  was,  in  botk 

^'^^^^  cases,  as  to* the  validity  of  PrestorCs  last  entry;  the  fact 

^,  ▼^         put  in  issue  being  that  the  warrant  upon  which  that  entry 

was  made  had  been  exhduMted  by  prior  ^  entries.    I  dieare^o 


CB)Stt2..mfore  think  the  verdict  was  rightly,  admitted  to  goto  tho 

Skeltm  T.     Jury:  and  on  die  authority  of  Sh^ekon  v*  Barbour^  in  diis 

/^  Court,(*)  wher^  the  question  was,  whether  the  evidence 

ir.  offered  rimild  have  been  left  to  the  Joiy  as  circumsUmtuU 

evidence  only,  or  as  canckaive  evidence  o£  the.  fact  in  is* 

sue ;  and  this  Court  decided,  diat^hd  District  Court  emsd 

in  not  instructing  the  Jury  that  it  was  C0nctm»e  as  to  duK 

foct.  « 

The  question  now  is,  whether  there  must  be  a  nem  tri^l 
between  die  pardes,  because  of  die  admission  of  the  evi* 
dence  excepted  to  in  the  first  UU  of  exceptions^  which  I 
have  already  spoken  of,  as  erroneously  admitted.  It  iis  m 
general  true,  that  if  the  Court  admit  any  improper  evi- 
dence, upon  a  trial,  which  is  made  to  appear  by  a  bill  of 
exceptions,  there  must  be  a  new  triaL  I  was,  at  first,  in- 
clined to  suppose,  that  the  present  case  furnishes  an  excep- 
tion (and  probably  the  only  exception)  to  the  rule.  For 
the  error  apparent  from  the  first  bill  of  exceptions  was,  I 
conceived,  completely  cured  by  the  matter  contained  in  the 
second  bill  of  exceptions ;  the  evidence  excepted  to  in  both 
instmces  being  adduced  to  prove  one  and  the  same  fact^ 
upon  which  hcl  the  merits  of  die  case  entirdy  (^hqo^i 
viz.  whether  PrestprCs  warrant  was  ex/umsted  by  J^,ior  en- 
tries. And,  aldiough  the  Court  adnutted  impnq^.eyW 
dence  as  to  that  fact,  at  first,  yet  9»  Jiirther  evide^cey^  and 
diat  coNCLUBivs  between  the  parties,  was  also  adduce^  to 
the  same  fact y  1  thought  diat  it  would  be  a  vain  thing  to  in- 
verse the  judgment  for  the  first  error,  and  to  dire^  a  new 
trial  to  be  had,  in  wUch  die  verdict  should  be  admitted  as 
CONCLUSIVE  evidence  of  the  fact  in  question,  since  t|ie  re.* 
suit  (except  as  to  costs)  must  be  p*ect6ely  the  sanie,  as  if 
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» 

we  should  affirm  the  judgment.     And,,  thoti^  it  might  ka»ob4806. 
seem  a  litde  hard  to  throw  the  costs,  upon  the  appellant,  ^^mUKL* 
where  diere  has  been  any  error,  yet,  as,  by  his  own  daew-         ▼. 
ing  in  the  second  bill  of  excq)tions,  that  error  was  rendered  ^' 

unimportant  by  subsequent  conclusive  e^^dence  to  die  same 
&ct,  I  thought  it  would  be  running  the  parties  to  much 
unnecess£»y  expense,  if,  from  a  mere  scruple  in  respect  to 
costs,  we  should  award  a  new  triaL  But,  from  a  furdier 
examination  of  the  record,  I  find  that  the  cokclusive  eri*' 
dence  arising  out  of  the  verdict  in  the  former  suit  relate* 
only  to  Preston^ 9  entry  for  150  acres  of  land,  made  on  the 
Mfii  of  August  J  If  85,  of  vfhldx  Harvey  recovered  in  the 
farnier  caveat  di^  part  included  within  his  (^Harvey^s)  sur* 
wy  of  187  acres ;  but  has  no  relation  to  Preston^s  entry 
for  30  acres  under  the  same  warrant,  made  antecedent  to 
die  entry  for  150  acres,  nor  to  the  entries  for  318  acres,' 
made  undo"  other  warrants ;  touching  which  the  former 
verdict  contains  no  evidence  that  it  was  exhausted.  Con- 
sequently, as  to  these  entries^  the  evidence  objected  to  in 
die  first  bill  of  exceptions,  remains  unfortified  by  the  cor^ 
cbtsroe  evidence  in  the  first  verdict.  There  ought,  therefore, 
to  be  a  new  ^rio/,  unless  there  be  some  other  reason,  arising 
out  of  the  record,  to  the  contrary.  This  reason,  I  appre- 
hend, is  furnished  by  Mr.  PrestorCs  inclusive  survey,  which 
I  am  of  opinion  was  not  authorised  by  the  act  relied  on,(a)  («)  Re^ode^ 
which  I  concur  in  thinkmg  relates  only  to  patented  lands.(^)  .^ct  4a  p. 
Upon  this  pointy  therefore,  I  am  of  opinion,  that  the  judg-  J^^*^^ 
ment  of  die  District  Court  must  be  affirmed,  with  some  499. 
small  amendment,  viz.  that  no  grant  issue  to  Thomas  Prea^ 
ton  in  pursuance  of  his  inclusive  survey,  made  the  13th  day 
of  December  J  1793,  under  an  order  of  the  County  Courl 
of  Botetourt^  granting  leave  to  him  to  comprehend  in  one 
survey  his  several  adjoining  claims.         >' 

Judge  BoANE.     The  question  made  by  the  first  bill  of 
exceptions,  need  not  be  decided  by  this  Court.    That  ques- 
tion, in  relation,  as  well  to  the  inconveniences  and  conse^ 
Vol.  IL  I 


MAiu^r/t9)t^quences*pabiU3r^reiidling.fron)  ii  ricve^al  of  thd  dedmoB 

^^^^^^  of  the  District  Coqrt,  as  to  die  actnadi  practice  of  siinreyors 

V.         touching  the  point  in  dispute^  may  be  io  importoM^  diMt^ 

m^     'Ntithout  neoessityv-and  with  no  greats  lights  dian  I  harie  at 

pVesent,  I  shali  be  unwilling  to  pass  an  opinion  upon  it. 

The  decision^  to  which  that  exception  was  taken^  was^ 
that  the  surveyor  (with  the  list  of  eixtries)  was  admitted  to 
prove  that  the  land  warrant,  Now  10,5£9,  was  exhaitsted 
before  PrtHotiB  entry  for  the  t50  acres  M^as  made^     Ad- 
mitthig,  for  the  present,  that  this  testimony  was  iticgfil  t/^ 
prove  this  point,  is  not  the  error  aired  by  the  dedsitm 
mentibned  in  the  second  bill  of  eioeptions  I  That  dtcision. 
is  diat  the  verdict,  in  the  fonher  oaae,  b^^een  ^  sam^. 
parties,  respecting  the  same  land,  and  going  tq  Shi^  vtr^ 
pointy  lA  conclusive  evidence  ^  establish  the  point.     If  thii 
last  decision  be  correct,  was  not  the  former  crtor  of  th^ 
Court  merged  in  i /,  and  deprived  of  all  poWer  «od  tenden- 
cy to  injure  the  cause  of  the  appellant  I  for  the  latter  coVert 
more  ground  than  the  former,  and  destroys  its  eifett*     He 
could  not  be  injured  by  the  admission  of  illegal  evidence  Id 
a  particular  point,  if,  afterwards,  legal  and  conchishe  testis 
piony  was  exhibited,  under  the  express  sanction  of  the 
Court,  which  overwhelms  the  former  l^estimony,  and  con* 
eludes  and  shuts  up  the  point  forever.     In  such  case,  it  i^ 
{he  kttter  and  not  the  former  testimony,  which  produced 
the  verdict  of  tfie  Jury.     It  has  often  been  decided  here» 
that  an  error  of  the  inferior  Court  cannot  be  antipbdned  oQ 
1^  appealed  from,  If  it  be  benefictal  to  the  p^dty  dpped]ng4 
{q)lWaih.6.ia  the  case  6(  Smith  v*  Niirmtn^onj{k)  to  debt  on  « 
bbnd,  the  Jury  found  a  verdict  of  afi  ^gg^ifgait  9vcm  of 
prittdpd  and  itrtdrest,  fot  which  judgment  was  rend^red^ 
Thii  Court  was  of  opinion,  that^  although  this  Wa^  errb^ 
neous,  yet,  being  for  the  benefit  of  thfe  defendi^t,  (Inasmuth 
as  it  stopped  the  continuing  interest,)  he  could  not  com- 
jAain  of  it,  or  appeal  on  that  account;     In  tfie  case  of  fien- 
(h)  lb. 381.    '^^^  ▼•  Vandeoiery{h)  Ptrtdkton  Was  appellant^  and  coA-t 
pWhed  of  a  judgmeUt  against  him  for  lahd:  the  judgment 
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Was  reversed ;  but  this  Court  being  of  opinioD  that  Vande"  uamj^uMOB- 
ineravLght  to  recover  a  gretatr  quantity  of  land,  the  judg^  ^"tw"^^ 
ment  was  entered  for  such  greater  quantity,  and  VanJeviet*         ▼. 
■bo  recovered  die  costs  as  ^t  party  pr&oaiiing^  inasmuch     ^^''^* 
as  the  er^or  of  the  Court  below  was  in  favour  of  Pendktwu 
Many  other  dedsioiw  might  probsMy  be  found  gojng  to 
establish  the  same  principle* 

The  doctrine  then  seems  to  be  establisbed,.  that  a  par^ 
flftiall  notxomplain  of,  or  reverse  a  judgment  for,  an  crroi* 
which  is  beneficial  to  him.  It  is  but  pursuing  ihe  same 
principle  to  saj^,  that  a  judgment  shall  not  be.  reversed  for 
an  erroneous  decision,  unless  some  injury  cotdd  posaiblf^ 
ixave  resulted  Acrefrom  to  the  party  appealing.  This  Court 
does  not  sit  here  to  reverse  judgments  for  erroneous  opi* 
nions  on  mere  abstract  or  immaterial  questions ;  but  to  give 
redress  to  parties  grieved  by  the  decisions  of  the  inferior 
Courts. 

In  the  <ase  before  us,  no  injury  could  have  arisen  -to  the 
^pellant  from  the  admission  of  the  testimony  excepted  t6 
in  the  first  bill  of  exceptions,  because^  as  I  have  already 
«Eud,  that  testimony  was  entirely  superseded,  and  rendered 
tw^ecessary  to  be  cotisidered  by  the  Jiuy,  by  the  superior 
and  conclusive  evidence  of  the  verdict  mentioned  in  th^ 
fecond  bill  of  exceptions.  It  is  said  to  have  been  setded 
liere  that  the  permission  of  any  illegal  evidence  to  go 
to  the  Jury,  is  error*  This  is  admitted  as  a  general  posi* 
tion ;  but,  in  a  case  like  this,  it  is  not  such  an  errnr  as  to 
c;iuse  the  reversal  of  the  judgment.  This  distinction  seema 
Tirammted  by  the  principle  of  the  cases  before  stated. 

There  is  no  doubt  but  the  opinion  of  the  District  Court, 
in  relation  to  the  admission  of  that  verdict  as  evidence,  b . 
.rig^t.     The  case  of  Shettpn  v.  Barbour{a)  is  fuH  up  to  thU  (jij  3  ff^^uk 
point,  and  perhaps  goes  beyond  it ;  and  in  the  case  of  Pe-  ^' 
gram  v.  Isabell^Qi)  the  doctrine  in  that  case  seemd  admitted,  (i)  Mtning 
as.  ietzqeenfjfrti^s  ar^i privies^  hyihe  counsel  on  both  sides.  ^^^^* 
In  Sheiton  v.  Barbour^  the  same  objection  was  taken  as  is 
here  taken^  viz.  that  the  former  verdict  was  QxAy perntadtng 
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iiA»tH,l808.  eviddicc;  'but  the  objection,  waa  overruled,  and  t^e  yerdict 


declared  to  be  eanclusive  evidence.  It  is  unnecessary  to 
V.  fortify  the-  solemn  decisicms  of  this  Court  by  i^peating 
*'^^^*  the  reasons  on  which  they  are  founded ;  but  it  is  evident 
that  the  rule  in  question  is  a  wise  one,  inasmuch  as  it  is  ne- 
cessary th^t  an  ei)d  be  put  to  litigation,  and  in  order  to  pro- 
vide against  the  loss  of  testimony,  &c.  On  the  other  hand, 
the  adverse  party  is  not  injured,  for  he  had  an  opportunity 
to  cross-examine  the  witnesses  on  whose  testimony  the  first 
verdict  was  founded. 

On  these  grounds,  Harvqf  was  entided  to  prevail  against 
Preston  on  the  merits,  as  to  all  the  land  which  he  (Preston^ 
claimed  by  virtue  of  the  warrant,  No.  10,629.  As  to  the 
residue  of  the  unpatented  land,  claimed  by  PrestorCs  other 
entries,  the  tJiclusive  survey  in  question  is  incompetent  to 
bar  Harvey* s  caveat;  it  being  still  my  opinion  that  an  in- 
clusive survey  does  not  extend  to  lands  held  merely  by 
entry*  As  to  this  residue,  I  presume  that  the  judgment 
of  the  District  Court  has  reference  only  to  the  inclusive 
survey y  which  is  opposed  by  the  caveat.  It  oug^t  not,  and, 
I  presume,  does  not,  affect  any  ulterior  claim  or  survey,  (a 
separate  one  for  example)  by  which  Preston  may  possibly 
hold  thb  land.  If,  however,  there  be  any  doubt  on  this 
•ujbject,  I  agree  that  the  decision  of  the  Court  may  be  so 
expressed. as  to  be  fully  understood  upon  the  point;  and, 
upon  the  whole,  that  the  judgment  of  the  District  Court  be 

■*    ■     '    . 
Judge  FJ.EMXNG.     I  concur  with  thp  other  Judges  iii 

aJBrming  the  judgment  of  the  District  Court ;  and,  by  the 
Special  entry,  it  will,  in  effect,  be  affirming  it  without  pre- 
judice ;  as  it  win  leave  Preston  at  liberty  to  pursue,  by  any 
legd  means  in  his  power,  his  right  to  the  218  acres  entered^ 
lipon  ^warrants  that  had  not  been  exhausted. 

The  opinion  of  thCiCourt  was^  "  that  the  act  authorising 
"  inclusive  smveys  /does  not  extend  to  lands  claimed  by 
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^-enit^.mhff  and  diercfoce  thilt  no  )p»tt  issue  to  the  ap-  HAmcB^lflOB- 
*'  pdknt  in  jxarsuance  of  his  iadusive  5urvey,inade  Ae  ^pj^jjj^ 
^.3Qfib^7oCZ)<c^m^^vld'63,iwdertmoiika^  ^^  v^ 

"  ty  Coxtn^piBcitftQurU  gnrntic^  leave  to  him  to  comply 
^^  bend  in  one  sur\'ey  his  several  adjoining  dsums,  and  thai 
•*  the  judgment.of  the  District  Court  b^  affirmed." 


Hatv^. 


Sale  against  Roy.  jreda^, 

WILLIAM  SALEy  'm  March^  1797,  exhibited  his  bill  The  ririitof 

in  the  County  Court  of  CVzro/ine,  against  Mungo.Roy^  sen.  ttpuWicauc- 

in   which  he  stated  that  the  defendant  having  advertised  ^<^"»  fr®«  •" 

in  the  Frederickaburgh   Herald^  on  the  7th  of  December^  u\MTtM,i^i* 

1795,  that  there  would  be  sold  at  his  plantation,  on  the^^j^^^" 

31st  day  of  the  same  months  between  twenty  and  thirty  the  te*tator^ 

alavesy  one-half  of  the  purchase  money  to  be  paid  on  the  turbedbyth« 

day  of  sale,  and  credit  given  for  the  balance  until  the  ^5*^*^*Si'^o^ 

of  November y  ensuing,  bond  and  good  security  being  re-  wm  neccssa- 

quired,  the  complainant,  with  many  others,  attended  the  ^ynient    <^ 

aale,  where  he  became  purchaser  of  three  negroes,  to  wit,  debu.orn^ 

Nanny,  a  womsm,  and  Caroline  and  Aggy,  her  children,  for  proved  that 

the  sum  of  ninety-two  pounds,  fifty  whereof  he  accounted  for  ^  CJ^** 

.  imdpaid,  and  for  the  remaining  forty-two,  gave  bond  and  se-  there    were 

curity  according  to  the  terms  of  sale ;  that  he  afterwards  was  render  such 

informed  and  believed  it  to  be  true  that  die  said  JVannv  was  •*'*  n«c««s*- 

^  »y  ;   the  rt- 

one  of  certain  negroes,  who  had  been  devised  by  the  will  medy  of  the 

of  James  Micou,  deceased,  to  his  nephew,  James  Henry  in?^o#A«-- 

Roy^  and  his  nieces  ^atri;c  and  Catharine  W*  Roy,  chil-  «'*^  tgainit 

^  .   .  the    extcuUir 

dren  of  the  said  Mungo  Roy,  equally  to  be  divided  among  only^  Neither 

them  ;  that,  at  the  time  of  the  sale,  one  or  two  of  the  ^JJ^^^J^ 

'diree  devisees  were  underage,  and  the  legal  title  to -ATanny  nim«elf,comr 

and    her   children  remained    in  them,    which    the   de-  ^utor  to  re- 

-feodant  well  knew,  and  of  which  the  complainant  was  to-  ^J^^^^  ^* 

^y  ijpiorant  \  that  he  bad  since  applied  to  the  defendant, 
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«iAmca,i«i.  fl«d4>Sered  to  vetumiiia  the  slav'^^  requestmgJitnr  wdc<* 

^^       lirrer  up  the  jxmd  to  be  ctnceUed,  and  to  stp^y  the  aibQey 

^       advMcad  \    wWi  nvfiich  »eq^sts  he  refttieil  tc^  e#mply« 

'       The  object  of  the  bill  was,  thi^refbre,  to  ootnpeA  edmpli- 

tooe.  -'^  •'■ 

The  defendant,  in  his  uiswer,  admitted  the  iidvieHtse- 
ment  and  sale,  the  purchase  by  the  complainant,  and  the 
devise  in  the  will  of  Jarp^s  Micou  ;  but  said  that,  as  ex- 
ecutor of  the  said  will,  "  he  had  a  right  to  sellj  and  did  sell 
**  the  said  negroes  to  assist  in  paying  the  debts  of  his  testa- 
•*  tor  ;^  that  the  said  debts  were  considerable  ;  and 
Aat  suits  had  been  commenced  ag^nst  him ;  {with- 
out stating  them  /)  and  denied  that  there  was  any 
justice  or  reason  in  the  complsdnant's  request ;  averring 
that  no  such  proposal  would  ever  have  been  made,  **  hadi^ 
*•  not  been  for  some  indisposition  that  the  negro  woman  was 
**  afBicted  with,  at  the  time  the  request  was  made  ;  which, 
"perhaps,  might  have  beeh  brought  on  by  neglect,  as, it 
"  was  notorious  that,  at  die  time  the  defendant  had  her  in 
"  his  possession,  and  sold  her,  she  was  a  sound  and  he;^- 
"  thy  negro.'*  He  acknowledged,  that  the  complainant 
did  pay  him  according  to  the  terfns  of  the  sale^  as  much 
money  as  he  was  bound  to  pay  :  but  said  the  complain^t 
was  "  abad  accountant,  or  he  would  not  call  it  fifty  pounds,** 
and  charged  the  complainant  with  being  well  acquainted  witn 
Ae  circumstance  that  the  negroes  belonged  to  the  estate  of 
James  Micou^  deceased,  long  before  he  applied  for  a  bill 
of  sale  for  them. 

The  advertisement  (a  copy  of  which  was  inserted  in 
the  record)  did  not  mention  the  title  by  which  any  of  the 
negroes  were  to  be  sold.  The  wiU^  which  was  also  insert- 
ed, was  admitted  to  record  in  August^  1781. 

From  sundry  depositions  it  appeared,  that  the  zry^tx 
who  sgld  the  slaves,  was  not  informed  that  any  of  ^em 
were  the  property  of  James  Micouy  deceased  ;  that  JartM 
Henry  Roy^  one  of  the  devisees  of  the  slaves,  arid  son  of 
the  defendant,  was  at  the  sale,  and  being  asked  "  what  would 
^  be  done  «bout  the  children's  rightS|"  said  to  the  witness 
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that  ^  if  his  father  did  not  makt  them  good,  he  w^MUmtutMrn^om* 
"  lose  his  proportion  ;"  (bttt  die  tale  was  not  forbidden  1^  ^"^^^ 
YAubj  or  b7  any  body  ebe  ;)  ihat  some  time  in  tlie  month         ▼• 
of  June^  1796,  (about  six  months  after  the  sale,)  Ae  com^       ^^' 
pk^nant  waa  informed^  l^iparendy  for  die  fint  time^  of 
the  ri^ita  of  the  children  \  that  somethne  in  ymiuoryy  • 
IfM,  the  negroes  weredl  sick,  and  continued  so  latil 
Jhif  ;  that  ki  Jtihf^  a  wttndM  was  toldiimt  diejr  were  still 
skk  ;  and  that  the  complainant's  i^)plication  to  rescind  die 
contract  JWiB  madt  in  jtugvsti>f  die  same  year. 

The  defendnt  having  brought  stdt  at  common  law 
agahwt^the  complainant^  on  the  bond,  and  obtained  a  judg^ 
mett%^  while  the  suit  in  equity  wai  depending  ;  an  injunc** 
tkii  -wtta  awarded  t6  stay  execution  until  the  matters  la 
controversy  in  equity  should  be  determined. 

On  the  final  hearing  the  Court  Was  of  opinion,  that  ^  the 
""  sale  and  purchase  of  the  three  slaves  in  the  bill  men- 
^  tioned  be  set  aside ;  and  it  was  decreed  and  otdered,  that 
**  die  defendant  pay  to  the  pfadntiff  the  sum  of  itfty  pounds 
•*  paid  on  the  day  of  sale  ;*'  (concerning  which  ther^  was  no 
evidence,  except  the  idlegations  aforesaid)  *^  with  interest 
^  diereon  at  die  rate  of  five  per  centum  per  annum  from 
"  the  1st  of  yanuary^  1796  ;  and  that  the  injunction  be 
•*  made  perpetual.*' 

This  decree,  on  an  appeal  to  die  high  Court  of  Chance-* 
ry,  was  revei'sed,  and  the  bill  dismissed  with  costs ;  where* 
upon  the  complainant  appealed  to  this  Court. 

Gbif,  fot*  the  appellant.  The  grounds  of  the  suit  were 
that  Roy^  being  an  e^etutor,  advertised  a  sale  of  slaves  % 
tiot  stating  whedver  he  sold  as  executor ^  or  not.  The  ap- 
peSant  putx:hased)  believing  them  to  be  JRot/^»  ;  but  diey 
irftterwatds  turned  out  t6  be  the  property  of  his  tt^tator^ 
Whb  \aA.  devised  them  away  ;  upon  which  he  applied  to 
rescfadthe  contract,  and  to  have  his  money  back,  which 
jS^  rdused,  though  aifanttting  them  to  be  his  testator's* 
The  answer  states,  too^  that  Sah  was  dissatisfied  widi  the 
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MAACHyiaoB'purchase^  because  the  negroes 'were  diseased*    This  dr^.' 
^''^^^^  cumrtance,  though  not  mentioned  in  -die  hiHf  yet,  hesa% 
T.         stated  in  the  oitottvr,  may  be  relied  on  by  the  oon^fdaia-'. 
'^^      ant. 


.  Rinjy  as  executory  had  no  lig^t  to  sell  unless  he  ^hewa 
there  were  debts  iffaidi  rendered  auch  sale  necftssat?^  This; 
he  does  not ::  mid  thelrelbre'it  wa&a  xatx^ prttexi.  Sesides^ 
Salt  knew  nothing  of  the  defect  in  ^  tide  before  he  pfM 
iIk  purchase  money  ;  and  ought  therefDre  to.be  protepti<t»^ 
as  an  innocent  purchaser.  If  an  executes  aeUs  a  specie, 
legacy  inqaroperly,  the  purchaser,  if  ianoccpt,  ha  b,  right 
to  hold  the  property ;  but  may  give  it  up  if  the.l^gatee 
wishes  it,  and  he  chuses  himself  todo  so  ;  and  the  court 
will  compel  the  executor  to  refund,  where  there,  aie  lam 
debts  to  pay,  or  th^^is  other  properQr  wlu^  might  be 
sold*  This  is  the  rule  where  the,  money  has  beoAjtozi// 
but,  if  it  has  not  been  paid,  the  purchaser*  cannot  protect 
himself,  but  must  give  up  the  property^ 

But,  if  this  point  be  against  me,  it  is  estaUisljed  by  the 
testimptty  that  Sale  was  imposed  on  in  the  purchase;  the 
slaves  being  diseased  at  the  time,  which  was  known  to  £oy^ 
but  not  tq  him. 

Randolph^  for  the  appellee.  If  Mr.  CaU  is  right,  the 
power  of  executors  is^  at  an  end,  and  they  caimot  provide 
for  the  payment  of  dd^ts ;  for  noperson  will  purchase  erf' 
them.  As  to  the  objection  that  no  account  of  debts  is 
rendered,  the  answer  is,  that  none  is  demanded  by  the 
bill,  nor  had  die  plaintiff  a  right  to  one.  The  only  par- 
ties are  the  puithaser  and  seller;  not  the  specific Jega* 
(a)  SP.lTfiu.  tee.(a)  There  die  executor  sold  a  specific  legacy ;  and  the 
^^rbct^  ^  ^^^  ^^  between  the  legatee,  execujbor,  and  piutduifier : 
yet  the  court  declared  the  sale  effectual  i  and  diat,  if  i| 
was  not  necessary  to  pay  debts,  the  legatee  might  recover 
of  die  executor  ;  for  die  purchaser  cannot  be  conusant  of 
the  state  of  die  assets.  Here,  it  is  objected  that  the  pur- 
ch^er  may  waive  the  ienejtt :  but,  certainly,  the  purcha-^ 
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^crluisnoJBuchiig^t:  that  is  a  fuesuim  between  the  Itga- MABn^lttft 
-iDe  aad«3Leciitor  anljr;  for,  if  the  executor  has  paid  4cbt8  ^^SsXt  • 
4rkh  the  money,  he  has  done  what  he  had  a  right  to  do,  ▼• 
«>doug^t  Botto  be  compelled  to  refemdi  The  circumstance 
#iat{MBrtaf  the  purchase  numcy  was  not  paid  makes  no  dif- 
firreace  in  tfie  case.  Ab  to  the  disease  of  the  slaves,  the 
Uftiras  filed  more  than  ayear  after  the  sale,  and  expressed 
9»  cumphint;  m£  any  disease.  If  there  had  been  such  % 
•grovod  of  eqniljic,  it  would  certainly  have  bepn  stated  in 
ifae  l^.  The  paKy  here  ohtainrd  the  injimcdon  upon  ht$ 
mm  oath,  and  therefore  dad  not  make  diis  charge.  The 
lestiaaaiiy  in^ves,  too,  that  when  he  applied  to  rescind  the 
coatf«ct,'hedid  no^  mentacm  thisobjection,  but  only  the  sup- 
posed defect  in  the  title.  The  attrwer  does  not  put  the 
^uestifm  of  disease  of  the  slaves  in  issue  i  for  the  taw  does 
BOtauthorise  the  plaintiff  to  prove  any  ground  of  equity 
Bot  stated  in  his  bilL 

CaO^  m  reply*  If  the  answer  sUftes  a  thing  which  is  re^ 
pBed  f»,  k  is  then  a  fact  in  issue  ;  and  die  plaintiff  may 
take  depositions  upon  that  point. 

As  the  executor  relies  that  tliere  were  debts  which  ren- 
dered the  sale  necessary,  he  ought  to  shew  it.    The  pre- 
tmapiioa  is  against  himr  as  the  will  was  provedin  the  year    . 
1781^  and  the  sale  did  notti^  place  until  December^  1/95. 

-    Saturdag^  March  12th,  1808,  the  Judges  delivered  their 


YeA^  TtrcKBR.  James  Micou  by  his  will,  which  was 
proved  OB  the  9th  of  August^  If  81,  bequeathed  certain 
iisrea  tolfae  duldren  of  Munge  Xot^  whom  he  constituted 
Im  csecntor.  In  Decemier^  1795,  Mmgo  Roy  advertised 
m  aak^  between  twenty  and  thirty  negroes  at  his  planta- 
tion in  Gitrelbie  coimiy ;  one-half  of  the  purchase  money 
10  be  paid  down^  and  a  credit  for  the  balance  till  the 
next  Neven^ry  the  purchaser  giving  bond^  &c  No  no^ 
Vol.  A  R 


74  Supreme  Court  of  Appeals. 

MARCH^ISOS.  tice  of  the  tifk  was  taken  in  the  advertisement.  WiUkm 
Saky  the  jdaintiff,  became  the  purchaser  of  the  slaves  be- 
queathed  by  jfames  MicoUywithont  notice  (as  he  alleges  'm 
his  bill)  that  the  title  was  as  aboyementioned.  After  the 
purchase,  being  informed  of  tHis  circumstance,  at  a  dis« 
tance  of  about  eight  months,  he  applied  to  JRoy  to  deliver 
up  his  bond  for  half  the  purchase  money,  (having  paid  one«> 
half  down,)  and  proposed  to  him  to  take  back  the  negroesi, 
which  ^offt  on  his  part,  refused;  Sak  then  brought  a  biU 
in  the  County  Court  to  have  back  the  money  he  had  pud, 
and  the  bond  which  he  had  given,  upon  delivering  to  i?^ 
the  negroes  purchased,  or  such  of  theiju  as  were  aUve. 
Hoy  in  his  answer  insisted  he  had  a  right  to  sell,  and  did 
sell  the  negroes  to  assist  in  the  pa3nnent  of  his  testator's 
debts  ;  but  does  not  allege  €my  deficiency  of  other  personal 
qssets^  The  Chancellor  pronounced  an  opinion  (the  cause 
being  brought  before  him  by  appeal)  ^^  that  an  executor's 
**  legal  power  to  dispose  of  his  testator's  goods,  chattels^ 
^^  and  credits  is  absolute.  That  the  statute  enacting  that 
^^  executors  shs^  not  sell  the  slaves  of  their  testators,  tin* 
"  less  their  other  personal  estate  be  not  sufficient  for  pay- 
♦'  ment  of  debts,  did^ot  abridge  the  power  of  an  execu- 
^^  tor  ;  did  only  prohibit  him  to  exercise  it,  if  the  slaves 
**  were  not  requisite  to  supply  deficiencies  in  other  ^>ecies 
**  of  property,  first  Subject  to  5uch  demands  j"  and  disr 
missed  the  bill. 

I  pass  over  the  other  circumstances  of  the  case  as  per- 
fectly imniaterial  to  the  question  upon  which  I  doubt.  For 
I  am  by  no  means  prepared  to  yield  my  assent  to  the  broad 
terms  in  which  the  Chancellor's  ophiion  is  conceived.  I 
can  find  no  law  whatsoever  in  our  code  antece4ent^tbe  aot 
of  1705,  which  pronounces  the  nature  of  the  estntf  which 
a  man  might  have  in  slaves.  Being  utterly  unknown  to  thf 
common  law,  we  can  derive  no  information  upcm  the  sub* 
ject  from  tlxat  source.  The  a^t  abovie  ipeferred  tot,  dectofw 
M  them  in  categorical  terms  to  be  rfiol  estaj^  and  not 
chattek*  .The  exceptions  which  followed  in  the  ^qt,  created 
doubts  respecting  its  true  construction.  It  was  explained 
by  the  act  of  1727 y  the  seventh  section  of  which  declares, 


In  the  S2d  Tear  of  the  X^ommomvealth.  75 

^  that  no  executor  hath^  or  shaD  have,  any  power  to  sell  MAicH.lgoa 
**  or  dispose  of  any  slave  or  slaves  of  his  testator  or  in-  ^^stl^ 
*•  testate,  except  for  the  payment  of  his  just  debts ;   and         ▼. 
**  then  onlyn  where  there  is  not  sufficient  of  the  personal  es- 


"  tate  to  satisfy  and  pay  such  debts  ;  and,  in  that  case,  it 
^  shall  and  may  be  lawful  for  die  executor  or  administrator 
^  to  sell  and  dispose  of  such  slave  or  slaves,  as  shall  be 
**  student  to  raise  so  much  money  as  the  personal  estate 
^  falls  short  of  the  payment  of  the  debts/'  This  is  a  de- 
claratory law,  as  is  shewn  as  well  by  the  preamble,  as  by 
the  word  hathy  in  this  clause,  and  being  on  a  subject 
where  we  have  no  guide  but  the  will  of  the  legislature, 
must  be  taken  as  they  have  thought  proper  to  express  iu 
It  made  slaves  not  general  assets^  but  special  assets  only^ 
to  supply  any  deficiency  in  the  personal  estate,  and  so  jeal-  . 
ous  was  the  legislature  of  the  abuse  of  the  authority  vest- 
ed in  an  executor  or  administrator  by  this  act,  that  in  the 
year  1748,  they  passed  another  act,(a)  the  29th  section  of(tf)  Mi. 
which  is,  word  for  word,  as  that  before  cited,  except  that  '  ^  * 
it  expressly  requires  the  sale  to  be  made  at  public  auction. 
It  is  further  to  be  observed,  that  the  legislature  at  the 
same  session,  passed  an  act,(6)  declaring  slaves  to  be  chat^  (})  Vf^-  c 
tels  personal  in  all  c^es.  This  act  was  refused  the  royal 
assent,  and  consequently  never  became  a  law ;  but  it 
shews  the  intention  of  the  legislature  to  have  been  to  re- 
strain the  power  of  an  executor  as  to  selling  slaves,  al- 
though they  were  willing  that  they  should  no  longer  be  real 
estate*  Would  the  Chancellor  have  pronounced  the  power 
of  an  executor  over  the  slaves  of  his  testator  so  absolute^ 
(to  use  his  own  terms)  as  that  a  private  sale  qf  a  slave^  iu 
^^  disregard,  even  in  contumacious  disobedience  to  the  pro- 
*'  hibiticm,"  not  to  sell  except  at  ptUflic  auction^  would 
have  been  valid  ?  The  doctrine  contained  in  bis  decree  ^ 
seems  to  me  to  assert  as  much.  But  such  a  doctrine,  I 
trust,  will  never  receive  the  sanction  of  this  Court  in  the 
latitude  vi  which  it  is  expressed.  In  the  present  case,  th9 
sale  was  ;made  at  pubMc  auction  j  there  is  therefore  n© 
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icAitcH,i80a  groond  to  inftpemch  it,  as^  contnuy  to  the  prohibitiotis  of 

g^^       Ac  act.    And  even  if  it  had  been  made  in  private^  Ae 

▼.        purchaser  could  not  rescind  it,  thoi^  the  kgatee  would 

not,  I  conceive,  be  bound  by  it :  nor  would  hr,  perhapt^ 


'  be  bouad  bj  zpuiSc  sale^  if  the^  purchaser  had  notice  that 

tb«ke  were  either  no  debta^  or  that  there  was  other  suiB- 
cient  personal  estate  to  discharge  them  :  and  this  I  find  to 
be  the  doctrine  of  the  Master  of  the  Rolls,  with  respect  to 
levms  far  years,  in  Ae  case  of  Ewer  v.  Corbet^  2  P.  Wins. 
148.  and  which  I  think  equally  applicabile  to  slaves  in  this 
country,  under  Ae  general  provisions  of  our  law,  wheAer 
specifically  bequeaAed,  or  not.  I  am  well  aware  Aat 
there  are  some  general  expressions  in  Ae  opinions  of  Ae 
Court  as  delivered  by  Ae  presiding  Judge  in  Ae  cases  of 

(a)  2  Woik,  Walden  y^  Payne^  and  Brock  v.  PhiiipSy(a)  which  may 
seem  contrary  to  Ae  principles  I  contend  for.  But  Ae 
point  now  under  consideration,  was  not  before  Ae  Court  in 
ei Aer  of  Aose  cases  i  and  I  hope  it  cannot  be  construed 
as  a  disrespect  to  the  Court,  to  dissent  from  such  general 
expressions,  where  Aey  may  be  tqiplied  to  cases  not  under 
llieir  consideration  at  Ae  time. 

'  In  Ae  present  case,  Ae  purchaser  bought  Ae  slave9 
upon  Ae  plantation  of  the  defendant,  where  a  ifumber  of 
oAers  were  exposed  to  sale,  at  public  auction,  without 
any  notice  of  Ae  nature  of  Ae  seller's  right  thereto*  He 
might  very  naturally  suppose  Aey  were  d/  (as  a  part  arcr 
said  to  have  been)  his  own  property.  The  legatees  were 
alt  probabhf  present.  One  of  them  is  ^r^ve^/ tohave  been 
ao.  The  sale  was  not  forbidden.  The  purchaser  Aen  stnodft 
upon  Ae  ground  of  a  fair  purchaser  without  notice  :  nay 
more^  of  a  purchaser  buying  wi  A  Ae  knowledge  of  Aose  wha 
nught  daim  tide,  yet  standing  by,  and  not  disclosing  such 
claim.  Under  such  circumstances,  Ae  sale  can  never  be 
impeached  by  Aem^  wfaeAer  justified  by  a  deficiency  of 
Ae  personal  estate,  or  not.  The  purchaser,  then,  is  in  no 
danger  from  Aat  quarter.  That  being  Ae  case,  Aere  is 
no  ground  upon  which  to  set  aside  Ae  sale^  for  any  thing 
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idkged  in  the<ifo'/{i    And  it  ccrtminly  appnntome,  that  MAACB.iaoa: 
^here  is  no  equity  ariwig  out  erf'  the  matter  contained  in       s«i» 
theivitTcifr,  which  I  think  it  woidd  be  mttpending  tix^e  to         ▼* 
BOtice  ^irther. '  " 

On  these  grounds,  and  not  for  those  mentioned  by  the 
Chancellor  in  his  opinion,  I  think  tibe  decree  should  be  af* 
firmed. 

Judge  Roane.  It  is  neither  put  in  jssue,  nor  proved^ 
that  the  slaves  in  question  were  diseased  at  the  time  of  the 
sale.  The  case,  therefore,  stands  merely  upon  the  g«ie» 
ral  questicMi  whether  the  sale  of  a  shtoe  specifically  be- 
queathed, and  sold  by  an  executor,  at  public  sale^  for  the 
payment  of  debts  due  from  tiie  testator,  can  be  annulled 
by  the  purchaser. 

The  case  of  Ewer  v.  Corbet^  2  P.  Wms.  148.  (foOowed 
up  by  the  other  cases)  is  decisive  to  shew  that  the  doc- 
trine is  otherwise  in  relation  to  personal  estate  in  general  i 
and  that  an  objection  to  the  sale  does  not  lie  in  the  moutk 
of  9l  purchaser^  however  it  may  be  as  to  the  legatee*  In 
that  case  it  was  said  with  great  force,  that  it  is  not 
reasonable  to  put  every  purchaser  of  a  lease  (the  case  was 
tiiat  of  a  lease)  from  an  executor,  to  take  an  account  of  the 
testator's  debts :  and  tiiat,  if  equity  were  otherwise,  tt 
wouM  lay  an  embargo  on  aU  personal  estate  m  the  hands 
of  executors,  which  would  be  attended  with  great  incon* 
veniences  :  the  bill  of  the  specific  legatee  to  recover  the 
term  sold  by  the  executor  was  dismissed  ;  and,  it  was  de« 
tided  that  the  legatee  had  no  remedy  but  against  the  ex* 
ecutor  to  recover  the  value  of  the  legacy,  in  case  there 
'  were  sufficient  other  assets  for  the  payment  of  debts.  The 
principle  of  this  decision  has  been  expresdy  extended  to 
slaves  by  the  decisions  of  this  Court.  In  the  case  of  Wal- 
den  V.  Payne  J  8  Wash.  7*  it  was  declared  (which,  indeed^ 
was  before  sufficientiy  evident)  that  slaves  were  clearly  as- 
iets  in  the  hands  of  an  executor,  and  liable  to  the  payment 
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MjL«cB,t8QS.  of  debts,  &c  aad,  in  the  case  of  Brock  v.  Pki&pa^  '2 
Wa^*  68*  the  above  doctrine  was  expressly  recognised  as 
applicable  to  slaots.  It  was  there  said  that,  ahhoagh  the 
principle  caveat  emptor  applied  to  kmds  devised  to  be  sold 
for  the  payment  of  debts,  it  was  othei^wise  as  to  slaves 
and  personal  estate  ;  and  diat  vl  purchaser  of  slaves  sold  at 
public  auction  by  an  executor,  for  the  payment  of  debts,  . 
could  not  be  disturbed.  If  this  doctrine  be  correct,  which  I 
hold  it  undoubtedly  to  be,  it  follows,  as  a  necessary  conse- 
'  quence,  diat  there  is  no  pretence  that  the  purchaser,  on  his 
part,  can  annul  the  sale. 

If  it  be  said  that  slaves  are  a  kind  of  special  assets,  and 
only  liable  in  the  event  of  the  deficiency  of  the  other  per- 
sonal estate  to  pay  the  debts,  the  same  may  be  said  of 
other  chattels  specifically  bequeathed  ;  but,  as  to  thetn^  the 
objection  does  not  prevail.  Goods  specifically  bequeathed 
are  liable  to  a  ^similar  exemption,  not  only  by  die  general 
principles  of  law,  but  by  the  pardcular  provision  of  our 
act.  I  cannot,  therefore,  discriminate  between  slaves^  and 
sthergoods^  when  specifically  bequeathed. 

On  the  ground,  therefore,  that  the  law  on  this  point 
ought  to  be  considered  as  setded,  and  setded  on  right  prin- 
cijdes,  I  am  of  opinion  that  the  decree  of  the  Chancellor  , 
is  correct,  and  oug^t  to  be  affirmed. 

Judge  Fleming.  It  is  admitted  that  an  executor  lias 
no  right  to  sell  a  specific  legacy  for  the  payment  of  his 
testator^s  debts,  so  long  as  he  has  in  his  hands  otfter  as- 
sets sufficient  to  discharge  them  :  but  whom  does  the  law 
presume  to  be  the  proper  judge  of  the  circumstance  ?  The 
executor  himself:  and,  therefore,  if  he  sells  a  specific  le- 
gacy, when  there  are  other  assets  sufficient  to  pay  all  the 
debts  of  his  testator,  I  conceive  it  to  be  sound  law  that  he 
and  his  securities  are  alone  responsible  to  the  legatee  ;  and 
the  fEur  purchaser,  for  a  valuable  consideration,  at  a  pub- 
lic sale,  without  notice,  shall  be  quieted  in  his  purchase. 
And^  supposing  the  act  of  1748^  declaring  that  slaves  shall  .  - 
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be  sold  fen-  the  payment  of  a  testator's  or  intestate^  debts,  x A«oB,iaot. 
pi^y  where  there  is  not  sufficient  tfMtfrperscmal  estate  U>  pay    ^"^^j^^ 
and  satisfy  the  same,  to  have  been  in  force  when  die  sale     '     ▼. 
now  under  consideration  was  made,  (which,  however,  is 
not  admitted,)  yet  the  sale,  being  a  public  on^  would 
have  been  gpod,  as  to  the  fiair  purchaser  without  notice  ; 
for  the  reason  above  stated* 

The  purchase  of  the  negroes  by  the  appellant  was  made 
at  a  public  sale,  x>n  the  3 1st  of  December y  1795,  part  of 
tiie  purchase  money  paid  to  E<nf  the  executor,  and  a  boyd 
given  for  the  balance,  payable  the  November  following. 
The  appellant,  finding  he  had  made  an  improvident  pur- 
chase, about  seven  or  eight  months  after,  offered  to  give 
up  the  negroes  to  Soy  the  executor,  whom  he  required  to 
return  the  money  paid  in  part  of  the  purchase,  and  to  can-  % 

eel  the  bond  given  for  the  balance  ;  under  pretence  of  a  f 

defective  titk  in  the  negroes :  but  there  was  not  even  a 
suggestion  that  they  were  unhealthy  :  and  it  is  remarkable, 
that  in  his  bill  of  injunction,  filed  fourteen  months  after 
the  purchase,  in  which  he  prays  relief  against  the  judg- 
ment obtsuned  on  his  bond,  there  is  no  complaint  of  the 
unsoundness  of  the  negroes,  or  either  of  them  :  and  it 
appears  to  have  been  an  after-thought^  and  a  feeble  attempt 
to  b(Jster  up  an  unsustainable  eqi^ity  :  and  there  is  no  evi- 
dence that  either  of  the  negroes  had  been  unhealthy,  or 
were  so  at  the  time  of  die  sale. 

Had  the  appellant  cpnceived  his  purchase  an  advanta- 
geous one,  we  should,  probably,  have  heard  no  complaint 
£rom  him  ;  but  he  would  have  defended  his  tide,  if  called 
in  question,  by  the  laws  of  the  land. 

It  a{q>ears  to  me  a  very  plain  case,,  and  I  am  for  affirm- 
ing the  decree. 
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^hur^y,    Woo&cm  and  Royster  ngm$M  Bairett  and  CcmpsMjr) 

March  10. 


1^  j^  .  THIS  was  a  joint  bill  of  injunction  presented  by  Joseph 

won   money  Wbodson  and  WiUiim  Royster  to  die  late  Jiu%e  of  the  High 
cards,  and  J.  ^^"^  ^^  Chancery ;  the  case  stated  in  which  was,  in  siA- 
having    won  stance,  the  following : 
sum  of  M.        Sometime  in  the  y^ar  1783,  Woodion  gamed  at  c»ds 

the  bond  <rf'^th  Thomas  MOeTj  and  lost  to  him  the  sum  of  1400/.  in 

▼V .  given   at 

the   request  oflkers'  certificates ;  and  HfUier^  having  about  the  sam^time 

for  tha?ium  *^^  ^^  g'^^^^g'  ^  »  certmn  yohn  JouHt^  junior,  netfrly  Ag 
isToidbytbe  same  sum,  requested  Woodson  to  pay  the  aforesaid  sum  in 
vent  unUw-  certificates  to  yotntt*  Some  short  time  afterwards,  they  wcM 
fill  gaming.  ^  ^^^  together,  ^ndyouiti  was  expressly  told,  that  the  d^ 
The  oiMtgnee  ^"^  Woodson  to  Milkr  was  for  certificates  lost  at  ^(imngi 
of  a  bond  for  It  ^as  then  proposed  by  Milkr  ^  diat  Woodson  should^  out 
at  gaming  of  that  debt,  pay  the  gaming  debt  which  MiUer  owed  to 
Tcr^^thomA  y^'*'''  whereupon  Woodson  agreed  to  become  die  ptymaft* 
the  «s8ign-  ter  to  Jouitt  in  gaming  bonds*  He  gave  his  owA  bond  for 
r^'vLuilblf '  1400/.  officers'  certificates,  payaHe  the  Ist  of  Mlayj  ir84| 
conaidera-  but  youitt  agreed  to  deliver  it  up  to  him  hi  exchange  for 
though  he  Other  gaming  bonds;  and  a  day  was  appointed  for  a  nteet^ 
tice  of  the  ^^S  between  them  to  effect  the  exchange*  Previoaslyy 
origin  of  the  however,  to  that  day,  youitt  received  from  hitn  an  order 
'the  oWgorlon  Gc:}[itT2X  Charles  Scott  kat  &X}L  (beb|;  viob  k  gauAag 

before  the  as-  j^^  known  by  yotdtt  to  be  such,)  for  the  amonlit  of  which 

sigiiment,  m-         '  /  •'  ^^ 

duce  him  to  a  credit  wa^  indorsed  on  the  bond*    At  the  day  appointed, 

S'^^bJ  John  Barrett  (instead  of  youitt)  met  WooAon,  and  ^ 

to  pay  him  sented  the  bond,  which  youitt  had  assigned  to  yokn  Bar^ 
the  money.  ,-^  •^,         .,%,        !.«». 

rett  and  Company*      Woodson  immediately  offered  him 

hi  %vLc\iC9Bet gaming  bonds  m  exchange;  alleging  it  was  a  part  of  his 

haring^n  bargain  with  youitt  that  such  an  exchange  shoidd  be  made  i 

obtained  a-  b^t  Barrett  refused  to  take  them,  and  brought  suit  against 
ffainat   the  «.»«-» 

obligor,  a  him  in  Henrico  Covmty  Court.  "  From  the  embarrassed 
vrit  of  elegit 

issued  agamst  his  lands,  a  suit  brou^t  by  the  assignee  anunst  the  sheriflTlbf  an  er* 
ror  committed  in  exectiUng  such  wnt,  and  a  judgment  sbtained ;  a  court  of  equity 
win  still  relieve  the  obligor  and  the  sberiif  also,  oa  the  ground  •f  the  turpitude  of 
the  original  transactioa. 
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^  tituation  of  his  affairs,  he  was  unable  to  give  such  m-  iU:«o«tl80S. 
^^structionslo  his  attorney,  in  defendmg  the  said  suit^  aa  ^^JJ^^dlmT 
"  would  have  defeated  die  plamtift,"   who  obtained  a  ••i  Royrt«r 
judgnbent,  and  issued  a  writ  of  ekgit  against  his  lands,  di-  Barrett  and 
related  to  the  ti^mS  of  GoocAkmd,  which  writ  cane  to  the    ^^P^^- 
ImmdM  of  WilHam  Hfy^^ty  (who  was  then  sheriff,)  but  was 
defectively  executed  by  William  Royaier^jtm.  one  of  his  de<^ 
puties ;  in  consequ^ice  whereof  a  suit  was  brought  against 
him  by  John  Barrttt  aad  Company  in  the  MickmonJ  Dis- 
trict Court*  *'^  His  witnesses  were  absent  <m  the  trial,''  and 
dflou^gea  were  recovered  against  him  to  the  amount  of 
446/.  10».  10^    He  aUeged  that  the  whole  of  WoodaonU 
hod  not  exceeding  360  acres,  and  diere  being  no  perscmal 
estate  taken  under  the  elegit^  no  greater  quantity  of  the 
aaid  Isoxi  could  be  assigned  to  Barrett  and  Company  thaft 
about  180  acres,  the  value  of  which  did  wcfi  exceed  four 
dollars  per  acre,  that  is  to  say,  316/.  for  the  said  aaoiety* 
Hie  biU  prayed  an  injunction  to  the  last-mentioiied  judg- 
ment, £ur  the  amount  of  which,  or  for  a  part  whereof, 
W^Qd90tn  was  adviaed  that  his  own  person  and  personal 
estate  might  ultimately  become  liable  to  RoyMter* 

llie  answer  of  John  Barrttt y  (who  sdone  appeared  oa 
behalf  of  John  Barrett  and  Company,)  denied  that  he  had 
any  information  at  the  time  of  the  assignment,  that  the 
ixmd  was  given  for  gamng;  alleging  that  Jauitt  informed 
Um  diat  he  had  sdd  horses  to  some  person,  and  had  agreed 
to  receive  paymi^t  in  the  hands  of  Wootkon^  and  that  the 
bond  was  given  on  that  account.  He  also  stated,  that, 
dK>r<ly  dkxac  the  assignment,  Woodson  was  informed  of  it, 
«&d  several  apj^cadons  were  made  to  him  for  payment, 
^  at  none  of  which  did  he  mention  that  the  bond  was 
^  foimded  on  a  gaming  consideration,  but  said  he  was  en- 
^  tilled  to  some  credits  for  payments  made  in  part,  but  did 
^  not  shew  diat  he  had  paid  a  smgle  shilling,  or  any  other 
^  sum,  except  what  was  entered  on  the  back  of  the  bond ;" 
that,  somce  time  in  1786,  {as  well  as  the  respondent  recol- 
leetedj)  he,  for  the  first  time,  pretended  that  he  had  a  rij^ 

Vol.  1L  L 
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MAiicH,1806.  to  ^scharge  it  by  assigning  other  bonds^  and  said  it  was  i 

^J^^"^^  gaming  debt ;  but  no  bond  was  ever  twidesred  by  him,  ot 

iind  Royrter  seen  in  his  possession  by  Ae  respondent. 

Barrett  and  Th^  aflSdavit  of  Thomas  Mlkr^  which  was  read  in  the 
Company./  cause,  fully  proved  the  truth  of  the  statement  in  the  bHl 
■  concerning  the  origin  of  the  bond;  but  no  evidence  appeared 
that  Barrett  had  any  notice  of  it  previous  to  the  assignment. 
Several  affidavits  of  ywr^r*  impannelledon  liit  elegit  shewed 
that  the  jury  valued  the  land  at  too  high  a  rate,  through  a 
mistake.  It  was  also  proved  by  William  Royster^  that  at 
the  trial  of  tlie  suit  against  William  Royster^  senior,  in  the 
Richmond  District  Court,  his  counsel  was  out  of  Court 
when  the  cause  came  on,  and  did  not  come  in  till  part  of 
the  jury  was  sworn ;  tiiat  the  counsel  then  endeavoured  to 
get  a  continuance,  on  the  ground  of  the  absence  of  some 
material  witnesses,  but  was  refused  it  by  the  Court,  on  ac« 
coimt  of  part  of  the  jurors*  being  sworn* 

On  th^  4th  of  October^  1802,  the  cause  was  heard,  by 
consent  of  parties,  on  the  bill,  answer,  exhibits  and  affida* 
vits;  and  the  Court  ('^  being  of  opinion  that  an  obligation 
**  of  Woodson,  acknowledging  himself  a  debtor  to  Jouitty 
**  of  money,  or  other  thing,  won  at  gaming,  which  Miller 
"  owed,  and  requested  Woodson  to  pay  to  Jouitt,  aldiough 
*'  this  obligee  knew  Miller  to  have  been  a  losing  gamester, 
**  and  thereby  to  have  become  indebted  to  Jouitt,  is  not 
*'  void  by  die  statute  to  prevent  unlawful  gaming,  not  more 
"  than  it  would  have  been  void  if  Miller  had  paid  the  mo- 
*'  ney  to  Jouitt,  and  he  had  immediately  lent  it  to  Wood'- 
"  son,  taking  his  obligation  for  repayment  thereof,'*)  ado 
judged  and  decreed  that  tiie  bill  be  dismissed  at  the  costs 
of.  the  plaintiQs ;  who  thereupon  appealed. 

Wickham^  for  the  appellant*  This  was  clearly  a  gamaig 
4ebt :  and,  although  the  money  was  won  by  a  Mr.  MUkr^ 
yet  the  bond  was  g'vep  to  Jotdtt,  who  knew  of  the  consi- 
deration.    If  the  doctrine  laid  down  by  the  Chancellor  be 

(a)  rf>^'«correct,thegammg  law  is  a  dead  letter.  The  actof  ir48(a) 

ar69/p.  343. 
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coni{detdy  emlxraces  the  case;  and  that  of  Oct.  1779,  ch.  maxch480& 
4l%J(a)  does  not  repeal  the  former,  but  fortifies  h.  By  those  ^^jj^^^^^ 
acts,  all  contracts  whatever,  where  any  part  of  the  debt  waa  and  Roystcr 
money  won  at  play,  are  cAaokUely  void.  Suppose  this  were  Bairctt  and 
an  action  of  indebkatua  assumpsit;  stating  the  same  case,  Compaay. 
would  not  the  plaintiff  fail  ?   Certainly.  (a)  Chancel- 

The  only  case  which  has  any  semblance  to  the  Chancellor's  '^**  •**"•  P' , 
doctrine  is  in  2  Mod.  279.  and  that  is  against  the  princi- 
ple which  he  has  laid  down.   Lowe  and  others  v.  Waller(Jf)  (5)  Bouf. 
appears  to  overrule  even  that  case;  for,  there,  it  was  de-  ^^* 
ckted,  that  a  bill  of  exchange,  given  upon  an  usurious  con- 
sideration, was  void,  even  in  the  hands  of  an  indorsee  for 
valuable   consideration  without  notice  of  the  usury.     In 
Ac  case  in  Mod.  Rep.  the  bond  was  payable^  for  a  bona 
fide  deity  to  an  innocent  man,  who  did  not  know  of  the 
gaining:  but,  here,  Jouitt  did  inow,  audit  was  given  to 
him  to  pay  a  gaming  debt.    In  Boxvyer  v.  Bampton^c^  it  (c)  Strmg^ 
was  determined  that  a  promissory  note  given  for  money 
knowingly  lent  to  game  with,  is  void  in  the  hands  of  an 
indorsee,  although  for  valuable  consideration  and  without 
notice.     In  Buckner  v.  Smith  and  otherSy{d)  the  docrine  is  (d)  l  WmL 
kad  down,  that  the  assignee  of  a  gaming  bond  stands  in  no 
better  situation  than  the  obligee  would  have  stood,  unless 
he  was  induced  to  purchase  it  by  assurances  from  ihe  obli* 
gor  himself  that  he  would  pay  the  money.     Of  course  the 
bond  is  equally  void,  whether  the  assignee  knew  of  Ae 
gaming,  or  not.  The  case  of  Hoomes^  executor  of  Elliott ^  v. 
Smock j(e)  also  proves  the  same  principle;  for  th^re  the  (#} Ibid. 389i 
Court  decided  in  favour  of  EUiotfs  executor,  upon  the 
ground  that  ElKott  was  induced  to  take  the  bond, by  the 
debtor^  who  renewed  it  without  disclosing  his  objection. 
In  Norton  v.  Rose^{f)  and  Pickett  v.  Morris^^g)  it  is  set-  (/)  2  Watkf 
tied  that  the  assignee  of  a  bond,  though  for  valuable  consi-  (^)ibid.  2^, 
deration,  and  without  notice,  takes  the  same  subject  to  all 
the  equity  of  the  obligor.    The  case  of  Rawden  v.  Shad- 
ioell^Qi)  shews,  that  if  a  bond  be  given  for  gaming,  and  (A)  Amblf 
pan  of  the  money  be  paid,  the  obligor  naay  recover  in  ^^' 


s 
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MAftiH.taotL  eqtuQr  the  money  so  pnid,  fuid  have  hig  bon4  canc^tcU 

^''^y^^  And,  as  to  this,  according  to  the  cases  ah^ady  cited,  th^, 

flid  (tojrstef  OMtignec  is  in  the  same  situation  as  the  assignor* 

-^^g^  10^      It  may  be  objected,  that  Barrett  and  Company  (the  do* 

Cfum^tuy.   fendanta  in  equity)  had  obtained  the  advantage  at  law,  an4 

■*■"*— "^  that  it  does  not  appear  that  the  gaming  act  was  pieadedv 

a)  3  Woih.  The  cases  of  Ambler  v.  WyU^(a)  and  of  Ficiett  v.  Mor- 

(^)  Ibid.  255.  '"'*»(*)  2«*  folly*  ''^  prindpky  an  answer  to  that  objection* 

Again,  MUkry  imless  he  would  voluntarily  give  evidence^ 

could,  not  be  con^lled>  being  not  bound  to  criminate  him- 

'    '  self;  and  that  may  have  been  the  reason  (or  Woodeon^s  not 

defending  himself  at  law. 

But  the  act  of  assembly  states,  that  jiufgrnents  obtained 

for  gaming  debts  shall  be  void;  and  this  rule  must  be  esta- 

Uished,  or  parties,  by  having  a  judgment  entered,  mig^l 

defeat  the  statute*   In  the  case  of  JBuckner  v«  Smkh^  before 

(e)  i  W(uh.  cited,(c)  there  was  a  jtu^ment^  but  no  objection  to  relief 

^^'  was  made  upon  that  ground.    So,  in  ElUotfs  executor  v. 

(<0  Ibid.  389.  Jm^ci,(</)  there  was  no  objection  on  the  ground  of  th« 

judgment f  but  the  Court  refused  relief,  on  another  ground 

altogether. 

But  Royater  is  certainly  entided  to  relief.  The  verdict 
against  him  was  by  surprise^  and  a  new  trial  should  have 
been  granted.  The  damages  too  were  excessive,  amounting;^ 
to  more  than  the  value  of  the  land;  and  if  the  land  had 
been  worth  more,  they  were  still  excessive ;  for  all  that 
Barrett  and  company  had  lost  by  the  error  committed  by 
the  sheriff  was  one  yearns  profits;  since  they  might  have 
had  a  new  writ  of  elegit^  die  first  being  quashed ;  and  tha^ 
only  should  have  been  the  measure  of  die  damages. 

Copelandy  for  the  appellees.  Two  grounds  are  relied  on 
by  the  appellant.  1.  That  this  is  a  gaming  debt.  2.  That 
the  damages  are  excessive  as  to  Royater. 

On  the  1st  point,  he  relies  on  die  case  of  Bttciner  v* 

(e)  1  Wa$h.  Smith  and  others, ie)  but  the  principle  of  that  case  is  in  our 

fnours  for  the  answer  of  Barrett  states  that,  after  the  bond 
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wm  ttttgned^  a|>]dicatiQns  for  pmymcDt  were  (requestly  ifAmc«,i«Q9. 
OHMle,  and  no  pretence^  thftt  it  was  a  gaining  debt,  was  set  ^"^^^^^^^ 
up  by  Wo^d^oti,  d«ring  two  years.    This  was  a  conceal-  and  Rujilsf 
ment  of  truth,  wbd  riioold  bind  him;  for  by  that  conduct,  Btrrett  and 
he  injured  the  appeDees ;  and  it  ought  to  he  considered  as    0<»''ptnT_ 
equal  to  a  promise  previous  to  the  assignment.     I  admit 
that  iiie  assignee  stands  in  the  same  situation  as  the  obli* 
gee,  unless  some  conduct  of  the  obligor   changes    the 
ground:  and,  here,  there  was  such  conduct;  for  payment 
daimed  and  indorsed  on  the  bond  was  calcnlskted  to  induce 
the  appellees  to  suppose  it  a  honajide  bond. 

The  case  in  JbnUer(a)  is  not  like  this.    Would  the  (a)  p.  309.  j 
Judge,  in  diat  case,  have  decreed  the  money  to  be  refund- 
ed, if  paid  to  an  assignee  who  knew  nothing  of  the  gaming  f 
Certainly  not. 

In  this  case  Woodson  had  a  complete  remedy  <it  Icnoy  of 
which  he  did  not  avail  himself;  and  therefore  ought  not  to 
be  aided  in  equity.  And,  let  me  ask  too,  why,  so  long 
after  the  judgment,  was  the  application  for  an  injunction 
delayed?  Even  now,  the  injunction  is  only  to  the  judgment 
against  Royster  for  liis  misfeasance  in  office.  The  bill 
does  not  pretend  that  Woodson  attempted  to  defend  himself; 
^d  it  appears,  noxv^  that  he  came  here  only  at  die  instance 
of  Rjnjster. 

As  to  Royster*  s  equity:  The  affidavits  of  jurors  were 
not  proper  to  be  received  to  impeach  their  own  verdict ; 
and  such  evidence,  if  legal,  might  have  been  used  in  the 
Court  of  law.  If  the  verdict  was  by  surprise^  a  motion  for 
a  new  trial  could  and  ought  to  have  been  made  to  tho 
Court  of  few,  and  not  here.  But  the  affidavit  of  William 
Raster  J  junior^  the  deputy-sheriff  for  whose  improper  con* 
duct  the  high  sheriff  was  charged,,  ought  not  to  be  received 
^  prove  this  point ;  since  he  is  an  interested  party,  being 
ultimately  responsible  to  the  appellant  Royster. 
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VAmev^iaOB.     Mandolph^  in  reply,  took  two  grounds :  1.  That  if  Wood- 

VjJ^^CJJ^  son  alone  had  applied  for  the  injunction,  he  ought  to  ha^ie 

Md  Royster  been  relieved.     3.  That  Rayster  was  entitled  to  all  the 

Btnett  And  equity  of  Woodsoru,  and  also  to  a  further  equi^. 

Company.        \^  x,o  the  first  point:   Woodson  was  still  bound  for  the 

bidance  of  the  debt  on  the  OTiginal  judgment,  and  therefc»« 

had  an  interest  in  the  subject  of  controversy  sufficient  to 

warrant  his  obtaining  the  injunction^ 

It  is  said,  that  the  case  of  Buckner  v.  Smith  shews  that 
the  conduct  of  the  obligor  in  a  gaming  bond  may  bind  him 
to  pay  the  money  to  the  assignee.  But  that  is  only  wh«« 
.  there  is  a  new  contract,  (previous  to  the  assignment,)  con- 
sisting in  his  promising  to  pay  the  money,  and  thereby  f»» 
ducing  the  assignee  to  take  the  bond- 
As  to  the  argument  of  concealment  by  Woodson^  the  fact 
is  not  proved,  except  by  the  allegation  in  the  ansxver^ 
which,  not  being  responsive  to  the  bill,  is  not  evidence^ 
and,  besides  J  is  not  positive  as  to  this  point. 

Woodson  was  not  bound  to  apply  for  his  injunction  sooner 
than  he  did,  and  ought  not,  for  his  delay,  to  be  refused  re* 
lief;  especially  as  all  the  witnesses  are  still  living.     If  he 
ought  to  have  defended  himself  at  law,  the  utmost  that  can 
be  contended  is,  that,  for  obtaining  relief  in  equity,  he 
should  pay  the  costs;  for  the  gaming  act  is  complete  to 
entitle  him  to  relief,  even  9&tv  jiuigment. 
'       2.  Royster  has  all  the  equity  of  Woodson;  and  is,  more- 
over,  entided  to  relief  upon  the  ground  of  excessive  da« 
mages.     The  jurors  who  served  on  the  inquest  were  com^ 
petent  to  give  evidence ;  for  they  served  out  of  Court,  and 
erred  through  misdirection,  and  for  want  of  proper  infor- 
mation.    Considering  this,  the  argument  for  admitting 
(a)  1  W<ulu  them  as  witnesses  was  stronger  than  in  Cochran  v.  Street.{a) 
^^  Mr.  Wickham  has  pven  a  sufficient  answer  to  the  objection 

that  Royster"* s  defence  should  have  been  relied  on  at  hnv; 
but  it  may  be  added,  that,  the  suit  being  against  him  for  the 
misfeasance  of  his  deputy,  he  could  only  have  got  JuU  re- 
lief in  equity;  for  he  could  not  have  pleaded,  that  the  judg* 
ment  a^;ain8t  Wggdson  was  for  ^gaming  debt» 
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Tuesdm/j  March  15.    The  Judges  delirered  their  opi-  MAitcH,iaot. 

^<»^  Woodwn 

•nd  Royttar 

Judge  Tucker.  The  bill  states,  that  in  1783,  Mller  BcrrJttmd 
gamed  with  die  appeUant  Woodson^  and  won  of  him  1,400^  ^^^'Q^P^T' 
in  officers'  certificates ;  that  Jomtt  had  won  about  the  same 
«um  of  Miller;  that  Miller  requested  Woodson  to  pay  jfouitt 
the  1,400/.  and  that  Woodson  gave  his  bond  to  youitt  for 
that  sum,  Jomtt  at  the  time  knowing  that  it  was  for  this 
gaming  debt.  This  bond  was  afterwards  assigned  to  Barrett 
and  Co.  who  say  they  had  no  information  that  the  bond  was 
tar  gaming  at  the  time  of  the  assignment,  nor  does  Barrett^ 
who  alone  answers,  admit  that  it  was  founded  on  a  gaming 
consideration.    The  proof  that  it  was,  is  very  abundant. 

The  question  upon  this  case  is,  whether  the  assignee  of 
a  bond  g^ven  for  money  won  at  gaming,  for  a  valuable  con- 
sideration, without  notice  of  the  nature  of  the  debt,  is 
barred  from  recovering  the  money,  by  the  act  to  prevent 
unlawful  gaming. 

By  the  acts  of  1748,  c.  25.  and  Oct.  1779,  c.  42.  all 
promises,  agreements,  notes,  bills,  bonds,  or  other  con- 
tracts, JUDGMENTS,  mortgages,  or  other  securities,  or 
conveyances  whatsoever,  where  the  whole,  or  any  part  of 
the  consideration  shall  be  for  money,  or  other  valuable 
thing  whatsoever,  won  at  gaming,  or  for  die  repayment  of 
money  lent  to  game  widi,  shall  be  utterly  voidj  frustrate^ 
and  of  no  effect^  to  all  intents  and  purposes  whatsoever. 

It  ntiay  not  be  amiss  to  observe,  that  although  our  statute 
is  generally  supposed  to  be  a  transcript  from  the  statute  of 
9  of  Anne  agsdnst  gaming,  yet  there  is  a  material  difference 
between  them,  in  the  insertion  of  the  word  contracts^  in 
our  law,  which  was  omitted  in  the  statute  of  Anne*    It  was 
tipon  the  omission  of  that  word  in  the  statute,  that  the 
judgment  in  Robinson  v.  Bland^{a)  proceeded.     But,  even  {a)  2   Bttr* 
in  that  case,  the  Court  held,  that  the  bill  of  exchange  ^^  i    ^^ 
which  Sir  John  Bland  drew  upon  himself  in  France^  paya-  '^ij^o*^'^ 
ble  at  ten  days  sight  in  England^  was  a  void  security^  and 
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M^M;«»iMa  Ho  recoveiy  <}ould  be  bad  upon  it  against  Us  a<bniOMtralOf^ 
^^^^^^^^  t^  dying  in  France  without  returning.  In  the  case  of 
and  iUyitcr  Bowyer  y,  Bampton^a)  it  was  decided,  that  the  innocent 
>Mutl  mi  i^^i^^  of  a  gaming  note  cannot  reo^ver  agamst  the 
Compttny*  drawer.  And  the  aanie  dedsion  waa  wade  as  to  die  in&o» 
ia)tistrange,  ^'^^  mdoTsce  of  a  bill  of  exchange  drawn  for  money  wq» 
1155.  2X  gaming,  in  Laxvt  v.  Walkr.{h)    The  decisions  in  the 

713.  '  caeca  of  Rawdtn  v.  ShadweU^c)  and  jB^nor  v.  Bootk,(d) 

^  -im^M  proceed  upon  the  same  princi{de,  that  the  aeeurity  is  afau* 
Id)  2  w,    hitely  vQicL    Now  where  any  inttrument  is  abadutely  tiaa^ 

hladt*  1226.  ..  «•  ♦  .1  11*  11 

m  }ts  crtcaton,  it  cannot,'!  coneeive,  be  made  vaud  by  any 

subeequ^it  transaction  immediately  arising  out  of  it.  It  is 
not  like  a  security  given  by  an  infimt^  whidi  b  only  V9id9' 
ble;  for  that  may  be  revived  by  a  promise  after  he  comes 
of  age.  In  the  cases  of  Buckner  v*  Smithy  and  H»ome8  v. 
(e)  1  WatK  Smock^{e)  this  Court  relied  on  particular  circumstances  in 
999.  and  389.  |}^^  conduct  of  the  defendants  respectively,  which  distin«> 
guished  those  cases  from  the  general  principle  setded  lA 
those  I  have  before  cited.  There  are  no  such  drcumf 
stances  in  this :  the  naked  question  is,  whether  the  mere 
want  of  notice  that  a  bond  or  other  security  was  given  for 
money  won  at  gaming,  will  endde  the  assignee  without  no^ 
tice  to  recover  in  an  action  brought  upon  a  bond.  I  am  of 
opinion  that  it  will  not,  and  I  conceive  that  a  contrary  dc> 
cision  would  be  tantamount  to  a  declaration  that  die  star 
tute  agsdnst  gaming  was  of  no  fprce  or  obligatian  whatso- 
ever. Those  who  deal  in  bonds,  if  thus  given,  or  who 
allow  a  valuable  consideration  for  them  to  parsons,  with 
whom,  or  whose  circumstances,  they  are  unacquainted, 
ought  to  be  well  assured  that  they  are  such  as  are  not  ^ 
legal.  If  they  take  them  upon  the  credit  of  the  amgnor^ 
they  may  have  their  remedy  against  Aim,  if  they  have  given 
a  valuable  consideration,  and  the  money  is  not  recovered. 
The  circulation  of  gaming  bonds  is  an  evil  no  less  to  be 
discountenanced  than  the  giving  of  thenu  And  no  means 
are  more  likely  to  prevent  the  giving  of  them  than  to  p«t 
an  effectual  stop  to  their  circulation.     I  am  therefore  of 
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opinion,  that  the  decree  of  the  ChanceQor  ought  to  be  re-  MARCi<,l808. 
versed,    and  a  perpetual  injunction  awarded,  as  to  both  ^J^^^?^ 
jadgments;  for  the  first  against  Woodson  being  void^  no  and  Roystcr 
damages  can  be  given  against  the  sheriff  for  any  errors  he  Barrett  and 
might  have  committed  in  levying  the  execution  founded    Company. 
thereupon*  — 

Judge  Roane  said  it  was  a  plain  case ;  and  that,  in  his 
opinion,  there  was  less  reason  for  taking  it  out  of  the  sta- 
tutes against  gaming  than  a{^ared  in  the  cases  cited  from 
JVia^hing-ton. 

Judge  Fleming  concurring,  the  decree  was  reversed, 
snd  injunction  made  perpetual. 


Price  against  Crump  and  others.  FruUt;^ 

^  ^  March  n. 

WILLIAM  PRICE^  on  the  11th  of  September^  1802,  Money  ^om 
exhibited  his  bill  in  the  Superior  Court  of  Chancery,  for-^Sinff,*  imd 
die  Hichmond  District,  against  Julius  Crumps  Benjamin  fP^^^  ^^ 
Sheppcurdj  and  Daniel  Burton  ^  in  which,  among  other  own  use,  pri« 
tilings,  he  stated  that  a  judgment  obtained  in  Henrico  ^\y^^^^l^ 
County  Court  by  a  certain  Thomas  Catlett  agamst  Crumps  ^^  of^i 
had  been  assigned  to  him  for  a  valuable  consideration,  by  the  lender  U 
Robert  Brooke^  agent  for  the  said  Catlett^  widi  liberty  to  gttUfy  luch 
sue  out  any  execution  thereon,  in  the  name  of  the  8aid.*J*®"^®7»«*- 
Catlett^  for  his  own  benefit,  against  the  said  Crwm/^ ;  or  in  equity ; 
that,  by  virtue  of  die  said  agreement  and  assignment,  he  dlJj'^**Si« 
took  out  a  writ  of  fieri  facias  agvnst  Crumps  on  the  llA  •*">«  money 

^     .  1.1*/  f  1  1      'wtLS  original' 

day  of  Auffustj  1801,  which,  "  on  the  someday^  was  de-^  depoiited 

"  livered  to  Benjamin  Sheppard,  deputy-sheriff,  actingun-  ^^  ^^»  J»J^ 

**  der  John  Harvie^  sheriff  of  Henrico  County;"    that  for    certim 

Crump  was  also  indebted  to  him  in  two  bonds,  assigned  to  P"*^"^"' 

him,  on  which  he  had  brought  suits  then  depending,  in  the 

l?ime  County  Court ;  that  on  the  said  lltli  day  of  Auffust^ 

Vol.,  n.  M 
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MARcn,l80fl.  1801,  -aqfij&izr^had  ia  his  hands  400  dollars,  belonging  tm 
^^y^  Jukm  Crumps  on  which  he  ought  to  have  kvied  the  extt* 
▼.         cution  ;  instead  of  doing  which,  he  made  a  special  return  i 
^'^r^^  (a  copy  whereof  was  inserted  in  the  record)  stoting,  that 
— — —  *'  no  effects  were  found  in  his  bailiwick,  except  400  dollars, 
"  which  were  deposited  in  his  htods  by  said  Julkta  Crumps 
**  to  indemnify  him  as  bsdl  on  two  writs  which  he  had 
*'  served  on  him,  wherein  William  Price^  assignee,  &c^ 
**  was  plaintiff,  and  the  s^d  Crump  defendant,"  &c.  that 
the  said  reason  assigned  in  the  special  return  had  ceased 
to  operate,  for  that  Darnel  Burton  became  special  bail  in 
the  said  suits,  and  thereby  discharged  the  deputy-sheriff 
from  his  responsibility  as  common  bail;    that  the  said 
Crump  had  no  estate  on  which  the  said  execution  could  be 
levied,  except  the  said  400  dollars,  which  still  remsdned 
in  the  hands  of  the  said  deputy-sheriff,  and  which,  (the 
complainant  charged^  by  an  agreement  between  the  said 
deputy-sheriff  and  Crumps  the  said  deputy-sheriff  was  to 
use^  and  to  pay  Crump  interest  thereon.    The  complainant 
tontended  that,  by  virtue  of  the  execution,  and  on  delive- 
ry thereof  to  the  sheriff,  he  had  a  lien  on  the  said  sum  of 
money  ;  and  prayed  that  it  might  be  subjected  to  the  pay- 
ment of  his  several  claims  against  Crump  :  requiring  the 
defendants  to  di^over,  when  the  said  execution  was  deH^ 
vered  to  the  said  sheriff:  and  particularly,  the  said  deputy- 
sheriff  to  say,  wl^en  the  said  400  dollars  were  paid  or  de- 
livered to  him  by  the  said   Crump*     Sheppard,  in  hit 
answer    alleged,    that,  some  short   time    after  the  mo- 
ney had  been  deposited  in  his  hands,  for  the  purpoaev 
expressed  in  his  return    on  the  execution,  to  wit,    on 
-    the    8th    day    of  August y    1801,  it  was  agreed  betw^een 
Crump  and  him,  that  he  ^^  might  emfdoy  the  said  mo- 
"  ney  for  his  own  benefit,  upon  papng  a  certain  interest 
^  to  the  said  Crump  ;  that  he  did  accordingly  employ  it  for 
*^  his  own  usej  on  the  same  Sth  day  of  August^  and  had 
^^  not  one  shilling  in  his  hands  of  the  money  of  the  said 
"  Crump  on  the  1 1th  day  of  August^  1801,"  (being  the  date 
of  the  execution,)  "  ^xcent  that  he  was  indebted  to  the 
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^  said  Crumps  and  bound  to  pay  the  stun  of  400  doUars  in  MAmai,iaOi.' 
**  manner  aforesaid  ;  but  he  was  not  bound  to  testore  the  ^^^p^^^ 
**  specific  moneys"     Crumpy  in  hjs  answeri  as  to  these         ▼• 
points,  referred  to  Sheppard*9  answer  as  his  own.    The     ^^m. 
other  circumstances  in  the  case,    being   foreign   to  the  — — • 
point  on  which  the  came  was  decided,  need  not  be  men- 
tioned ;  except  that  the  above  allegaidcms  in  the  answers, 
as  to  the  particular  time  of  the  loan,  were  neither  supported, 
nor  contradicted,  by  die  depositions.     The  bte  Chancel- 
kM-,  observing  that,  if  the  loan  of  the  400  dollars  were  a 
fair  transaction^  wad  preceded  the  delivery  of  the  JUri  fa- 
das  to  the  officer,  the  proper^  never  was  bound  by  that 
precept ;  that  it  had  not  been  suggested  in  the  biU  that  the 
loan,  a  fact  admitted  by  the  plaintiff,  (Jor  so  he  charges^ 
was  wit  a  bona  fide  contract ;  and  that  the  defendants,  who 
were  required  by  the  bill  to  discover  when  the  said  execu-^ 
tioD  was  delivered  to  the  said  Benjamin  Sheppard,  had  de- 
clared, that  the  loan  was  even  before  die  emanation  of  the 
execution  ;  in  which  they  had  not  been  contradicted  ;  dis- 
missed the  bill  at  the  plaintiff's  costs,  who,  thereupon,  ap« 
pealed  to  this  Court. 

Wickham^  for  the  af^llant.  The  only  question  is,  caa 
the  sheriff  levy  ^  fieri  facias  delivered  to  him  to  be  execu- 
ted, upon  money  in  his  hands  belonging  to  the  debtor  ?  or 
rather,  must  he  not  return  the  execution,  ready  to  satisfy  f 

The  Chancellor  has  admitted  the  proposition  ;  but  says, 
diat  in  this  case,  it  was  not  money  in  the  hands  of  the  offi- 
cer, but  a  debt  due  from  the  officer  to  the  debtor  of  the 
phuntiff. 

In  Armistead  v.  Philpot^ia)  it  was  decided  that,  "  if  a  («)  I  i>ov 
^  phdntiff  cannot  find  sufficient  effects  of  the  defendant,  to 
**  satisfy  his  judgment,  die  Court  will  order  the  sheriff  to 
**  retain,  for  die  use  of  the  plaintiff,  money  which  he  has 
♦*  levied,  in  another  actibn,  at  the  suit  of  the  defendant." 
The  old  authorities  were  against  taking  money  in  execu- 
«ioa  ;  but  the  rule  is  now  otherwise.     In  this  country,  it  is 
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MAKCH,1806.  dear,  dmt  money  In  the  officer's  hands  is  liable  :    whetlier 

^*^Y^*^  a  rule  of  Court  is  necessary  or  not,  I  cannot  say  ;  but  it 

T.         amounts  to  the  same  thing.     Here^  the  application  was  to 

otS»8^  a  Court  of  Equity;  and,  if  the  money  was  ^fkdg'C^  tha$ 

"  Court  co\3ld  direct  its  application. 

(a)  1   Vem.      In  Smithifr  v.  LexvisSti)  the  Court  (tirected  money  fen* 
398  399  ^v  •  .J 

'      '       to  be  applied  ;  and  in  Angell  v.  Draper^  (the  next  case  in 

the  same  book,)  the  same  principle  was  recognised  ;  but  it 
was  adjudged  that  it  should  be  afier  execution  sued  out  / 
for,  vuitil  then,  the  goods  were  not  bound  by  the  judge- 
ment. 

Even  if  there  were  other  claims  for  which  the  money 
was  pledged,  the  plaintiff  was  entitled  to  a  decree,  after 
satisfying  thos^  claims.     9  Mod.  153. 

But  the  fact  is  not  as  the  Chancellor  has  presumed. 
Sheppard  held  the  money,  at  tl;e  time  the  execution  xvas  de^ 
liveredto  him  as  officer^  not  as  borrower*  His  answer  is 
the  only  evidence  of  his  holding  as  a  borrower  ;  but  the 
answer  is  not  evidence  so  far  as  it  is  not  responsive  to  the 
hill-  The  plaintiff  states  that  the  money  was  lent ;  but  he 
does  not  say  that  the  loan  was  be/ore  the  execution  came  tp 
the  sheriff's  hands.  At  that  time  the  money  was  held  to 
indemnify  the  sheriff  as  bail  at  the  plaintifPs  suit.  His 
return  on  the  execution  proves  this  :  and  is  the  proper  evir 
dence  ;  for  his  answer  cannot  be  received  to  contradict  it, 
imless  he  allege  a  mistake  and  prove  it.  By  his  return,  he 
admits  that  he  did  not  hold  as  a  borrower j  bu(  as  sl  public 
officer. 

Warden^  for  the  appellee.  There  has  been  no  decision 
in  this  Court  that  money  is  subject  to  an  execution.  But  if 
a  sheriff,  indebted  to  a  debtor,  against  whom  an  execution 
issued,  was  hound  to  return  it,  ready  to  satisfy^  it  would 
indeed  be  a  new  doctrine  :  and  this  is  that  case. 

The  objection  that  the  sheriff's  answer  is  not  responsive 
to  the  bill  is  incorrect ;  for  it  appears  on  inspecting  the  biH 
and  answer,  to  be  completely  responsive,  and  is,  therefore, 
evidence. 
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But  the  decree  is  correct  for  another  reason  :   the  pfaun^  MAmcH,i806. 

tiff  had  no  right  to  come  into  Chancery  upon  an  assigned  ^^"^^^^ 

judgment*  ▼• 

Cramp  9xA 


othert. 


Randolph^  on  the  same  side.  This  is  a  new  doctrine  in  - 
this  country.  The  case  is  that  of  an  assignment  of  a  judg- 
ment purchased  by  the  plaintiflf,  for  less  than  its  nominal 
amount,  of  a  man  who  called  himself  an  agent  of  Catlett ; 
and  Catktt  is  no  party  to  this  suit ;  neither  is  there  any 
piroof  that  the  agent  of  Catlett^  as  he  calls  himself,  had  , 
any  power  toselL  The  plaintiff,  therefore,  had  no  tide  to 
Ac  judgment  j  and,  of  course,  his  suit  cannot  be  sup- 
ported. 

As  to  the  other  point.  The  money  in  the  sheriflf's 
hands  became  a  debt  on  the  8di  of  August^  and  on  the  1 1th 
of  the  same  month,  the  execution  was  put  into  his  hands  : 
if  so,  that  execution  could  not  reach  the  money.  This  is 
proved  by  the  answers  ;  and  die  sheriff  is  not  estopped  by 
die  return ;  for,  in  that,  he  had  no  business  to  state  any 
thing  as  a  private  individual,  and,  therefore,  returned 
what  was  proper  :  but  when  giving  his  answer,  ought  to 
have  stated  what  he  did  ;  not  contradicting  the  return,  but 
mentioning  additional  circumstances. 

Wtckham^  in  reply.  There  is  no  rule  of  law  or  equity 
against  purchasing  9l  judgment  :  so  may  open  accounts  be 
purchased,  and  recovered  by  a  suit  in  equity  ;  which  is  the 
rule  in  England*  As  to  the  objection  to  the  price  given. 
Crump  has  certainly  no  right  to  make  it :  for,  if  Cixtktt 
was  satisfied  to  sell  for  less  than  the  nominal  amount,  he 
bad  a  right  to  do  so.  It  was  not  necessary  to  make  him  a 
party,  because  the  defendants  do  not,  by  their  answers, 
object  to  the  right  of  the  plaintiff  to  have  the  benefit  of 
the  judgment.  Neither  was  it  necessary  to  prove  the  as- 
signment :  but,  in  fact,  it  is  proved  by  the  deposition  of 
Brooke^  the  agent. 

I  adinit  there  is  no  adjudged  case  in  this  country  upon 
the  principal  points  but  the  principle  is  cl^ar ;  in  the  same 
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KABCH»1808-  manner  as  a  judgment  creditor  can  bring  ^  bill  agsahist  a 
tnortgagor  and  mortgagee  to  compel  a  stde,  and  to  be  paid 
his  debt  out  of  the  proceeds,  after  paying  the  debt  secured 
by  the  mortgage. 

So  if  a  dtbt  wa4  due  to  Crumps  and  afterwards  the 
plaintiff  had  proceeded  against  him  by  execution^  he  might 
still  sue  in  equity  to  be  paid  out  of  that  debt :  and  in  th» 
case,  the  ground  for  jurisdiction  is  as  strong  as  possible^ 
because  the  money  was  held  as  a  trmU 

But,  here,  the  sheriff's  return  shews  that  he  held  the 
400  dollars,  as  Crump^u  money  ;  not  as  a  debtor j  but  as 
holding'  Crump^s  money  ;  sad  the  bill  does  not  authorise 
him  to  state  a  different  case  than  is  made  by  the  return. 
The  officer  may  have  money  as  an  officer,  and,  by  k  collat- 
eral agreement,  agree  to  pay  interest ;  yet  he  continues 
to  hold  as  officen  As,  where  the  sheriff  has  returned,  so  ' 
ihuch  money  made  on  an  execution,  and  the  fdaintiff  being 
about  to  move  against  him,  he  agrees,  if  the  motion  be 
Hot  made,  to  pay  the  money  at  next  Court,  with  interest ; 
he  is  bound  to  pay  the  interest,  yet  holds  the  money  as 
9$cer. 

Saturday  J  12th  March^  1808,  the  Judges  delivered  their 
opinions. 

Judge  Tucker.  The  principal  question  in^tiiis  case  ia, 
wheAer  money  deposited  in  the  hands  of  a  deputy-sheriflT, 
as  a  pledge  for  some  particular  purposes,  and  afterwards  lent 
by  the  owtiter  thereof  to  the  sheriff,  and  applied  by  him  to  his 
own  Qie,  three  diQrs  before  the  issuing  and  delivery  of  die 
execution  against  the  goods  and  chattels  of  the  lender,  was 
liable  to  Satisfy  that  execution*  The  Chancellor  decided 
that  it  was  not,  and  dismissed  the  pkuntiff 's  bill :  and  I 
concm-  with  him  in  that  decision,  and  am  of  opinion,  tiiat 
the  decree  ought  to  be  affirmed* 

Judges  Roane  ttid  Fleming  concurring,  the  decree 
was  Af  nilHED. 
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Lawson  against  Tilden,  lessor  of  Goodright.        ^^JvI^^T' 

March   is. 
THIS  was  an  ajqpeal  from  a  judgment  of  dsc  District  a  maitgMm 
Court  of  Winchester.  wasexecuted 

^  The  appellee  brought  an  ejectment  against  the  appellaat  Und,  to  ae- 
for  part  of  a  lot  of  ground  in  the  town  of  Martinsburgk^  ^t****?*^* 
to  which  he  claimed  aright  of  entry^  in  consequence  of  the  a  turn  of  mo- 
non-payment  of  the  annual  interest  of  a  sum  of  money,  to  j^'J^^  ^^l 

secure  which,  as  well  as  the  principaL  the  lot  had  been  ^^'/-       '^^^ 

,       ,.      ,        ,  „  '^  mortgagor 

mortgaged  to  mm  by  the  appellant.  covenanted 

The  declaration  m  ejectment  was  filed  at  the  Septemher  ment'of ^ho 

term,  1801.     At  the  trial  of  the  cause,  in  1802,  the  plain-  principalwith 

tiff  (now  appellee)  produced  in  evidence  a  mortgage  bear^  ••  yearly  and 

Ingdate  the  2d  of  July,  1792,  by  which  the  defendant  5^^^^' 

(now  appellant)  conveyed  the  lot  in  question  to  secure  the  demanded  ;!* 

payment  of  three  hundred  pounds,  Pennsyhania  currency,  ^  falilire^f 

on  or  before  the   Ist  da^  of    Januaru^  1802,  wiA  in- P*y™«n^*l»*t 

n  t  \  the  mertga. 

terest  from  the  1st  day  of  January^  1^92,    "  and  that  gee     might 

**  KDterest  to  be  paid  yearly  and  every  year/'    Then  fol-  ^^^* 

lows  a  covenant  on  the  part  of  the  mortgagor,  that  he  wiB  A  denmd  of 

pay  the  principal  at  the  stipulated  time,  together  with  the  ^^Ji^^ 

legal  interest  yearly  and  every  year,  hf  krwfutty  demanded  s  p«cededth« 

which   words,  ^^  if  lawfully  demanded,'*  interlined,  were  ment    of  a 

dso  covenants  for  the  entry  of  the  mortgagee  oa  failure  •'"^  ^**'  *^ 

of  payment ;  and  the  quiet  enjoyment  of  the  mortgagor,  the  land>  on 

till  such  failure.     Whereupon  the  defendant's  coimsel  re-  forfeituroSfor 

quired  of  the  pl^tiff  to  shew  further  in  evidence,  that  a  ^  non-pay- 

mentofauch 
demand  had  been  made  of  the  defendant  for  the  interest  interest 

mentioned  in  the  said  deed  ;  but  the  plaintHT  not  being 
skiit  to  prove  such  a  demand,  the  plaintiff's  counsel  moved 
the  Court  to  instruct  the  Jury  that  such  a  demand  should 
have  preceded  the  commencement  of  the  suit  by  the  lessor 
of  Ae  pkdntiiF ;  and,  therefore,  that  the  law  was  for  the 
defendant.  But  the  Court  instructed  the  Jury  that  such  a 
demand  was  not  necessary.  ^  To  this  opinion  the  defend- 
ant's counsel  excepted  ;  and  there  having  been  a  verdict 
and  judgment  for  the  plaintiff,  the  defendant  appealed' to 
thb  Court. 
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WtUiafMy  for  the  appellant.  In  this  case  the  moctigagee 
had  provided  his  own  remedy  ;  that  if  the  int^-est  WM 
not  paid  on  demand,  he  should  have  a  right  of  entry.  Tho 
case  comes  completely  within  the  reason  of  die  rule  <^ 
law  where  a  right  of  re-entry  is  given  on  the  non-payment 
of  rent.  If  a  demand  be  not  proved,  there  is  no  question 
but  that  the  party  cannot  recover. 

^  Hay  J  for  the  appellee.  There  is  a  distinction  between 
a  debt  bearing  interest,  and  rent.  In  the  former  case,  it 
is  the  duty  of  the  debtor  to  seek  his  creditor  if  within  the 
four  seas,  as  it  is  expressed  by  the  English  authorities  : 
and  make  pa)rment.  This  is  expressly  stated  by  Littleton^ 
sectt  340.  in  reference  to  this  very  question  between  mort« 
gagor  and  mortgagee.  This  being  laid  down  as  a  general 
position  applicable  to  debtors  and  creditors,  the  cmly  in- 
quiry is,  whether  the  words,  ^'' if  UrwfaUy  demanded^^ 
make  any  difference.  He  contended  diat  they  did  not. 
This  was  a  covenant  for  the  pajnnent  of  a  certain  sum  of 
money,  with  interest  annually.  Under  the  general  rule 
just  laid  down,  the  debtor  was  bound  to  seek  his  creditor, 
and  pay  him  the  money. 

Though  he  had  not  been  able  to  find  a^rcase  directly  in 
point,  yet,  from  the  reasons  already  g^ven,  as  well  as  from 
a  reference  to  good  pleading,  which  is  said  by  Lord  Coke 
to  be  the  best  evidence  of  the  law,  the  appellee  was  dearly 
entitled  to  recover.  In  an  action  of  debt  upon  a  bond,  it 
is  the  constant  practice  to  declare  for  a  debt  to  be  paid  when 
lawfully  demanded.  Now  it  is  well  known  that  the  plain- 
tiff is  not  bound  to  prove  a  demand.  So  in  an  action  vs^aa 
a  note,  payable  on  demand,  it  is  not  necessary  to  prove  a 
(a)  1   E4p.  demand  ;  the  bringing  of  the  suit  is  sufficient.(a) 

'    Page^  in  reply,  said,  that  if  the  words  "  ^  krwftdly  de^ 

^^  manded^'*,  had  not  been  inserted  in  the  mortgage,    he 

(it)  6  2?ac.  should  still  contend   that  a  demand  was  necessary.(3) 

25, 26.     Co,  With  respect  to  the  doctrine  of  re-entry  on  the  non-pay^ 

Liu  301  b.     m^^  of  i-ent,  it  is  expressly  hnd  down  in  Ae  authorities 
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josl  ched^  that  a  drmapd  is  necessary;  and  there  is  a  ma»ch»1808- 
MODg  analogy  between  Ais  case,  and  that  of  rent,  upon  ^"Lawloir' 
the  faihtie  to  pay  which,  the  estate  of  the  tenant  is  defeat-         v. 
«i     It  will  be  observed,  on  ^ispecting  the  deed,  that  "' 

ifaese  words,  ^\f  lawfully  demanded^^  were  interlined, 
and  m^y  be  regaided  as  the  final  agreement  of  the  parties* 
The  effect  of  this  suit  was  to  divest  the  mortgagor  of  the 
land,  which  brings  the  case  fully  within. thf  reason  of  the 
law  which  always  requires  a  demand  where  there  is  a 
clause  of  re-entry  on  the  non^^payment  of  rent.  The  case  oi 
a  simple  debt  is  totally  unlike  the  presents 

Thurtday^  March  17%    The  Judges  delivered  their  opi^ 
ii<^iB# 

Judge  TuCxfiiu  The  sole  question  in  this  cause  is,  whe- 
ther if  a  deed  of  mortgage  contain  a  covenant  to  pay  interest 
annually^  if  lawfully  demanded  /  and  that  in  case  of  failure, 
the  mortgage  may  at  all  times,  afier  default  shall  be  made 
in  the  performance  of  the  proviso  or  condition,  of  the 
mortgage,  enter  into  the  premises  ;  and  further,  that  until 
default^  the  mortgagor  shall  hold  the  prenuses  ;  it  is  in- 
cumbent on  the  mortgagee  to  prove  a  demand  oi  ihte&sst 
nr  ARREAR,  before  he  can  maintain  an  ejectment  ? 

There  can  be  no  doubt,  that  the  condition  to  pay  interest 
tinnually,  imposes  upon  the  debtor  in  case  of  a  mortgage^ 
the  duty  and  necessity  of  finding  out  his  creditor,  and  pay- 
ing or  tendering  him  the  money  on  the  day  it  becomes  due^ 
if  he  would  avoid  the  forfeiture  of  his  estate,  vmless  there 
be  some  further  stipulation  or  agreement,  between  the  par- 
ties, whereby  this  general  mle  of  law  may  be  waived.  As 
if  the  agreement  be  to  pay  the  interest  at  a  certain  place, 
and  at  a  certain  hour  ;  in  that  case  the  mortgagor  is  not 
bound  to  go  to  any  other  place,  nor  to  stay  beyond  the 
hour  agreed  upon.  Because  here  die  mortgagee,  or  cre- 
ditor has  waived  the  privilege  of  being  sought  wherever 
he  maybe  within  the  state*(a)  So  may  he  waive  by  his  (a)X^.fScl» 
•wn  agreement,  the  privilege  of  bebg  sought  at  any  par-      ' 
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MABcA,I808-  ticular  tiifte  or  place,  byati  a^^retinferit  €utt  ko  tWfgilia%t. 
shaH  br  incurred,  untH  a  Jirmtind  ie  hnadt.  Iw  tMs-c4Wf,  "# 
he  would  talce  an  advantage  t7f  die  condltioti^  to  ^tSet  raify 
die  lands  hi  de&ult  of  payment  oFth^  interest,  it  %  hlcuiii^ 
bent  on  him  to  prove  a  demand  of  lU  I  will  not  ^  iWie-- 
ther  die  demand  in  sudi  a  r:u»e  ^z^ftf  h?  fo  mi^iS?  ttpijh'  V^ 
mortgaged premi^e^^  since  die  case  does  not  rCqmtie  fllsit 
question  to  be  decided*  fiat  I  am  clearly  of  opinion',  upcw* 
this  bill  of  exceptions  that  the  plaintiff  oug^t  to  have" 
proved  a  demand,  or  at  least  that  he  had  sought  tfretfe-' 
fendant  upon  the  mortgaged  premises,  and  could  not  find* 
him  to  demand  the  money  of  him  personally.  I  am,  there- 
fore, of  opinion,  diat  the  judgment  be  reversed,  and  » 
new  trial  awarded ;  with  directions  to  the  Court  to  in^mtt? 
the  Jury  accordingly. 

Judge  R^akitt  Tire  principd  mwicy  due  by^thfe  mort- 
gage, in  this  case,  was  payable  on  or  before -tftfe  first  day  df 
January  J  1802,  with  interest  yearly  and  every  j»eir  ftotfT 
the  first  of  January y  1792.  The  lease  declared  upon  is  of 
ihejirst  of  January^  1801,  and  the  entry  made  in  pursu- 
ance thereof  is  stated  to  have  been  on  the  same  day. 

At  the  time  of  the  lease  and  entry,  therefore,  the  princi- 
pal money  was  not  due,  and  the  forfeiture  whifch  is  set  upi 
is  not  predicated  upon  its  non-payment  with  the  interest; 
it  is  predicated  upon  die  non-payment  of  some  of  the  an- 
nual interest  reserved  by  the  deed. 

Admitting  the  general  law  to  be  as  the  appeTlee^s  cotm- 
sel  has  stated  it^  the  maxim  modus  et  conventio  vincunt  le» 
gem^  overrules  it  as  applying  to  this  case.  It  was  cove- 
nanted that  the  interest  should  be  paid  yearly  and  eV^ery 
year  until  die  principal  became  due :  but  inasmuch  as  this 
might  be  ^Oo  rigorous  and  too  troublesome  in  relation  to 
the  debtor,  and  no  otgect  with  the  creditor,  it  -W^is  further 
agreed,  diat  the  non-payment  of  the  interest  annual^ 
should  be  no  cause  of  forfeiture,  and  give  no  right  of  en- 
try, unless  such  interest  was  "  lawfully  demanded^    'iTiis 
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conatrucdoii,  wkich  is  tufEiciendy  apparent  on  the  face  of  M^moHjiaos. 
ihe  deed,  is  confirmed  by  the  conaideradon,  diat  the  words     lIwsoii 
^^  if  hsi#^  dfmiMided,'*  wca^  into-Kncd  after  the  agree- 
ment had  been  originally  written,  as  if  to  ezdode  all  doubt 
upon  die  subject. 

I  am  therefore  of  opinion,  that  the  instruction  of  die 
District  Court  was  erroneous,  aiid  diat  the  judgment 
should  be  reversed. 


T. 

TSden. 


Judge  Fleming.  This  suit  was  brought  for  a  forfeiture 
incurred  by  die  non-pa)anent  of  interest  before  the  princi- 
pal debt,  which  the  mortgage  was  intended  to  secure,  ht^ 
came  due,  so  that  the  forfeiture  respected  the  interest  only; 
wd  there  being  an  express  stipulation  or  proviso,  that,  the 
annual  interest  shovdd  be  lawfully  demanded,  before  a  for- 
feiture could  be  incurred,  and  no  such  demand  having  been 
proved  at  the  trial,  though  required  by  the  defendant,  tl^e 
Court  erred  in  giving  judgment  for  the  plaintiff;  I  there- 
fore ooQcur  in  opinion,  that  the  judgment  be  reversed. 


The  following  was  entered  a^  the  judgment  of  the  Court: 
^'  Th^^t  it  was  incumbent  on  the  appellee  to  prove  a  demand 
^  of  the  appellant  for  payment  of  the  interest  in  die  hill  of 
^  exceptions  mentioned  prior  to  the  commencement  of  his 
^  9^t^  and  that  the  District  Court  erred  in  instructing  the 
^^  Jurp',  that  proof  of  such  demand  waa  not  necessary.^' 

Judgment  of  die  Pbtrict  Court  reversed,  with  instruc- 
tions^ &c. 
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M^hi5-       Lewis  against  Thompson,  Scott,  and  Hadun&» 


A  forthcom-  THIS  was  an  appeal  from  a  judgment  of  the  District 
d^med^nei-  ^^^^  ^^  Prince  Edwardy  overruling  a  motion  njiad^  by 
ther  informal  the  appellant  for  a  judgment  and  awj^'d  of  execution  on  a 
tive,  altbo*  forthcoming  bond,  executed  by  tl^e  appellees. 
thecondhiOT  Lewis  sued  out  of  the  sdd  Court,  a  writ  oi  Jieri  facias 
on  wAoiej^rq-  against  the  goqds  and  chattels  of  Thompson  (f  Scott j  wlucb 
^cSioo  *wMi  ^^  levied  on  five  negroes,  whose  names  are  indorsed  on 
levied,  e-  the  execution  inserted  in  the  record :  a  forthcoming;  bond 
pcannff*to  was  taken,  which  was  **  forfeited,"  as  appeared  by  the  die- 
shew  that  it  j.j|f  >g  return,  both  on  the  execution  and  the  bond  itself, 
was  the  pro-  '• 

perty  of  the     The  penalty  of  the  bond  was  in  the  usual  form,  with  the 

dciendanta.  foUQ^jng  conation :  "  The  condition  of  the  above  obliga- 
**  tion  is  such,  that  whereas  jfohn  Lewis  hath  sue^I  out  of 
♦*  the  District  Court  of  Prince  Edward  a  wi^it  of  Jieri  fa- 
^  das  against  the  estate  of  the  above  bound  WiUian\ 
"  Thompson  and  John  B.  Scott  for  the  sum  of  329/.  11*. 
i*  10  3-4^.  including  interest^  costs  and  sheriff^  commis- 
**  sions,  which  writ  hath  been  duty  executed  hy  Nathaniel 
"  Carter y  deputy,  for  Walter  Bennett^  sheriff  of  the  County 
**  of  Halifax^  on  the  following  propert}^  to  wit,  five  nc- 
^  groes  [naming  them] ;  and  the  said  William  Thompson 
^  and  John  B.  Scott  being  desirous  of  keeping  the  afore* 
♦'  said  property  in  their  possession  until  the  day  of  sale  of 
"  the  same,  hjoth  tendered  the  aboye  boimd  John  HaskinSy 
^  as  security  for  the  forthcoming  and  delivery  of  the  'said 
**  property  at  the  place  and  on  the  day  of  sale  agreeable  to 
^*  law.  Now  if  the  said  William.  Thompson,  John  B.  Scott^ 
**  and  John  Haskins,  or  eil;her  of  them,  do  and  shall  deliver 
^  the  aforesaid  property  to  the  ssdd  Walter  Bermett^  sheriff 
"  as  aforesaid,  at  John  M.  Clay^s  tavern,  in  the  stud 
**  County  of  Halifax,  on  the  fifth  day  of  November  next^ 
**  then  and  there  to  be  disposed  of  according  to  law  for 
<*  the  discharge  of  the  sud  writ  aiferi  facias,  then,'^  &c^ 
concluding  in  the  common  form^  and  signed  and  sealed  bf 
the  obligors. 
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Notice  having  been  duly  proved,  Lexvis  moved  the  Court  MAmcR^dO^ 

for  judgment  on  the  foregoing  bond,  which  motion  being  ^"^T^^^ 

overruled,  he  took  an  appeal  to  this  Court.  t. 

HiompsoA 

andothert. 

CVztf,  for  the  appellant.    The  District  Court  gave  a  ge^  — — 

neral  judgment  overruling  a  motion  qp  a  forthcoming 
bond,  without  stating,  as  ought  always  to  be  done,  the 
grounds  of  their  decision.  The  objection  is  tend  to  be,  that 
in  the  condition  of  the  bond,  It  is  not  stated  on  whose  pro^ 
perty  the  execution  Was  levied.  If  such  recital  be  neces- 
sary, it  sufficiently  appears,  in  the  present  case. 

The  condition  recites  the  exerudon  against  Thokpsok 
AND  Scott  ;  which  writ  had  been  duly  executed  on  certain 
property,  without  saying  whose  ;  and  that  Thompson  and 
Scott  were  desirous  of  keeping  the  property  in  their 
POSSESSION  till  the  day  of  sale.  It  could  not  be  duly  exe* 
Quted.^  if  not  levied  on  their  property.  This  proceeding  is 
entirely  for  the  benefit  of  the  defendant:  he  ought  to  give 
bond  conformably  to  law ;  and  according  to  the  liberality  of 
the  Courts,  a  mere  implication  is  sufficient. 

In  Hubbard  y.  Tayhry{a)  it  was  decided  to  be  necessary  («)  i  Wa»k 
that  the  bond  should  state  whose  property  was  taken:  but  ^^* 
'  that  case  was  never  argued  on  either  side,  and  probably 
passed  siA  sikntiom  It  is  contrary  to  the  spirit  of  aD  the 
latter  decisions.  In  that  case  also,  it  was  not  recited 
agcdnst  whpm  the  execution  issued,  which  is  otherwise  in 
this. 

JiP'Raej  for  the  appellees,  relied  on  the  case  of  Hubbard 
Vt  Taylor^  as  conclusive.  In  the  present  case,  it  neither 
.sqppears  by  the  execution  with  die  sheriff's  return  indorsed, 
(which  he  presumed  was  to  be  considered  as  part  of  the 
record,)  nor  by  the  forthcoming  bond  itself,  that  the  execu<» 
tion  was  levied  on  the  property  of  Thompson  and  Scott^  or 
pther  of  diem.    This  is  expressly  required  by  law. 

In  Hubbard  V.  Toy  lory  two  points  were  decided:  1st. 
That  it  maAZfptsar  against  whom  the  executtion  issued} 
and,  2dly.  On  whose  property  it  was  executed.  The  second 


jjl^9a48p8  poim  dkecdy  ^B^ies  to  the  case  ^i^  hefpi:e  the  Cqurti  nor 
a^l^J^^  pould  any  deci^^  be  found  i»  qppoaiupn  tp  ]U 

.  y- 
iS°o^«.       ^*^A  ^^  ^cp^yi  insisted  that  the  execution  was  properly 

rrrr. r  described.    After  reciting  the  servke^  it  pjocci^cls  tp  ^tate 

that  Tl^omfson  and  Scatt  were  de^^us  of  k/^iflg  the  (trQ- 
perty  in  their  pokseswn  till  tl^e  day  of  sgje.  This  impU^ 
tj»t  they  were  the  owners. 

The  case  of  Hubbard  v.  T^hr,  be  ^onceived^^  waa  wt 
conclusive  agaii^t  him*  Even  if  it  appeared  so  by  the 
report,  it  was  not  by  the  record  of  the  decision*  The  rc- 
fioxA  stales  that  t^e  bond  was  ^  d^ective  in  not  roeiting 
^  ag^nst  whom  the  execution  iasuedt  or  to  whom  thcijpn> 
"  perty  belonged.''  This  ptody  ^ws>  that  dthdsr  WOM^ 
have  been  sufficient*  The  JTcc^'d  .^Isp  proye^  th^i^ 
€o\msd  appe^re^  iox  tb(C  appePef  .^(J^) 

Jif'Rat.    The  execution  lav  not  only  rf^qvure^  th^t  tl^e 
iforthcoming  bo^d  shall  recite  the  service  of  the  exeo^t^ppt 
but  that  die  sherLBP  shall  return  09  w^qse  prpj^eurt]^  »(  w^ 
X^j^  J?^levieda(a) 

ch.l51.«ect! 

la  p.  298.       CaM.   The  law  respecting  ti^e  returns  of  sheri^s  on  ^is^- 

p.  395»  296.  cutions,  #$d^s  np  difference  as  to  the  forthcoming;  iK^tfL 
Why  shoyld  the  Court  hunt  for  pos^iiilUies^  that  the  ejje- 
cution  might  have  been  levied  on  the  jpropert^  of  so^cie 
person  other  than  the  defendant,  when  no  such  person  com- 
plains; and  when  this  would  be  done  to  defeat  the  justice 
of  the  case. 

[The  recoi'd  containing  the  forthcoming  bond  itself,  in 
the  case  of  ffujbbard  v.  Taylor^  was  sent  for  at  the  instance 
of  Judge  Roane  \  and  on  inspection,  it  appeared  that  the 
service  of  the  execution  was  not  recited  in  any  part  of  it. 
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Afti*  !}ie  {ienlO^,  iWricSi  id  W  the  miilal  fcrm,  and  bears  MAirtrH.iWK 
Atb^  iflte  ftBA^  MSff, !  792-,  titt-eoodifidii  pr^teWs :  *  The  ^^^lIX?^ 

«"  be«i^:n7t«IFmf<  J^^  and'^^' 

•*  Hvcp  tb  SaMml  IFiWttS'  «h^t«ir  of  the  Cofertf  tfbt^tid,^ 
&c.  (as  recited  ml  IRM.^i^)} 

frid&g^  M^dk  M;     The  J^idgeft  ^diiw^l^a  tlick^  o|)i. 

J^ge  iWilM^  Tht*  ap^ttit  movcfd  ftyr  a  jud^ent 
on  a  fbtl!hc6iiii»j$:'  B^d  ^ltt:A  Ibr  the  deliveiy  eyf  cekMh' 
fliftves  t^en  en  vsie9ce(Miwn  tss«cd%y likn  againsft  THofnp" 
im^mx^Se^WL  Am  obj^f^ibn  iw^  tabi»i  to  the  hetA  aai<le- 
fiMlvlD^  %  Mt  stMhig  to  n^icm  they  belonged;  atuti  tk^' 
dboAbt-Cmirtbekig'of  c^toiGfi  Aat  the  bond  wa6  defef:-' 
^¥« hi  thiiiTcB]^^,  (M;6miled hi^^iAoticm;  iMiemipbn^^' 
a^sfelifea.  Mti  JtS^Rae^  fbr  th^  api^eltees,  rdted  Oli^e' 
Mfc  df  MtOhartt^.  T^bf ,^)  ^  rflMHh^  fliiti  tb  bb  eittfr ;  (a)  i  ^oiJl. 
die-jtld^;^^^  ib  tiikf^iti^  (afi^  itpptiia%  fmm  the  i^eei^)'^^* 
M%  tbft  the  tiMM-  nHn  Ae^i^edve^,  m  tkA  rcthhlg^  ur^virlAtfjf 

'ftie  atetctortefcrfling  c*6hMdti^  'prt)vMfesi  that-tf  tiife' (^)  JL.  r. 
tfi«f^i«h'  of  gooBs  tfikeii  ninftiefe^ifibiv  shril  -give  %ttlBcleirt  -rfe-'  J^j^  ^^"^ 
dtfltjr  to  the  «faei9^  tb  Hftvl^  tlie  Mnt  gobdit-  fciAfeomteg^at 
llie(%  of  sale,  h  ahafi  be^lii^M  fbr'&e^heitf  to  t^et*  a 
bdtiflih>m'siich  debtor  and^sectfaifies^payt^le  to  dieereAi- 
tor,  reciting  the  service  of  such  execution,  and  the  antodnt 
thereof,  and  with  condition  to  have  the  goods  forthcoming 
at  the  day  of  sale,  and  shaD  thereupon  suffer  the  goods  to 
remain  in  the  possession  of  the  debtor,  &c  The  service 
of  the  execution  must  be  recited  in  the  bond,  which  ought 
to  shew  the  names  of  the  parties,  and  the  amount  of  the 
execution ;  and  that  the  goods  were  permitted  to  remain  in 
the  possesion  of  the  owner,  or  debtor.  This  was  not  done 
in  the  case  of  Hubbard  v.  Tayhr;  but  in  the  case  before 
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]tARCH,i8oft.  us  the  execution  is  sufficiently  recited,  and  the  service 

^"^^^^  thereof  upon  the  slaves  by  name :  it  then  proceeds  to  state 

▼• ,       that  the  defendants  were  desirous  to  keep  them  in  their  pos- 

jod  others,  session  until  the  day  of  sale ;  which,  to  my  i4)prehensigii,  is 

sufficient  to  shew  they  were  the  owners  of  them.    I  there* 

fore  diink  the  judgment  should  be  reversed,  &c« 

Judges  Roane  and  Fleming  being  also  of  opini<m  that 
the  judgment  of  the  District  Court  should  be  R£VXESSI>« 
the  following  was  entered  as  the  opinion  of  the  Court: 

*'  That  the  bond  in  the  proceedings  mentioned  is  neidur 
^*  informal  nor  defective,  but  a  good  and  legal  bond ;  and* 
^^  that  the  judgment  of  the  District  Court  is  errcmeoufc^ 
^  Therefore  it  is  considered  that  the  same  be  reversed  and 
^  annulled,  and  that  ihe  appellant  recover  against  the  ap- 
^  pellees  his  costs  by  him  expended,  in  the  pcosecution  o£ 
^  his  appeal  aforesaud  here.  Whereupon  the  Court  would 
^^  have  proceeded  to  pve  judgment  fior  the  appellaot  on  the 
^^  ssud  bond  as  the  Dbtrict  Court  should  Jutve  done,  if  the 
^  i^q)ellees  had  ncme  other  objection  thereto  than  the  one 
^  stated ;  but  as  it  b  possible  that  the  i^pdlees  may  have 
^*  made  payments,  or  had  other  objections  which  were  not 
^  brought  forth  because  of  tiie  opinion  of  the  District  Court 
^^  in  their  favour,  the  cause  is  remanded  to  the  said  Dis« 
^  trict  Court  for  that  Court  to  proceed  to  judgment  on  die 
^  siud  bond,  when  the  appellees  are  to  be  at  liberty  to  op« 
^^  pose  the  same  by  proof  of  payment,  or  by  otiier  legal  <^ 
«« jections  than  tiurt  of  the  lenity  or  formality  of  the  said 
**  bond.'* 
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MARCH4808. 

Goodall  against  Stuart.  M^'cfis. 


THIS  was  an  appeal  from  a  judgment  of  the  District  ^  ]*ond  wm 

Court  of  Rkhmondy  affirming  that  of  the  County  Court  of  these  worda: 

Henrico.  "  ^*?  J**"? 

received,     I. 

Goodall  assigned  a  bond  of  one  John  Beverley  to  Stuart^  agsijpi    tbe 

fai  these  words :   "  For  value  received,  I  assign  the  within  to  A.  s.  and 

^  bond  to  Alexander  Stuart^  and  make  myself  responsible  "**^«  "?y?«^ 

^  J  r  responsible 

**  for  the  payment  thereof,  should  Beverley^  who  resides  in  for  the  pay- 

**  Goochland^  prove  insolvent.*'   This  assignment  was  made  ^f 'SjouUi'b* 

on  the  10th  oi  AprU^  1800.     Stuart^  on  the  same  day,  by  ^^**^^?52 

die  like  indorsement,  assigned  the  bond  to  Thomas  Nowelly  in  G.  prove 

who,  on  the  18th  of  Aprils  1800,  brought  suit  thereon  in  xhiriS^ 

the  County  Court  of  Goochkmdy  recovered  a  judgment  on  assignment 

the  20th  of  November  J  and  sued  out  execution  on  the  26th  the  natureof 

of  NovemSery  1800,  directed  to  the  sheriff  of  Goochland  ^^^^^^^ 
^  '  ^  ingnoranect 

County,  who  returned,  "  No  effects  within  my  bailiwick,  the  assignor's 

**  whereof  to  make  the  sum  as  I  am  within  commanded,  or  without    an 

**  any  part  thereof.^'   Whereupon  Stuart j  without  waiting  ^d^cm   "ti- 

for  a  suity  iihmediately  pjud  the  amount  of  the  bond,  in-  the  contrary, 

eluding  principal,  interest  and  costs,  to  Nowellj  and  insti-  ^^^  bcSJfo 

tuted  an  action  against  Goodall,  upon  his  assignment,  in  the  ^l>le  by  th« 
^  ^  ^rr      .  ^^^  opera- 

County  Court  of  Hennco.  tion  of  law. 

Hie  declaration  contained  two  counts:    1.  A  special  .  . 

count  upon  the  assignments  j  and  2.  A  count  for  money  the  return  of 

laid  out  and  expended  by  the  plaintiff  for  the  use  of  the  "no effects,** 

defendant,  &c.(l)  On  the  trial  the  defendant  offered  to  rive  ?>  ^  ?*<^- 

tion  in  favour  • 

evidence  to  prove  that  Beverley  had  goods  and  effects  suffi-  ofanaiaignee  ^ 

of  a  bond  a« 
g**^«*  the 
obligor,   is 
(1)  The  declaration,  in  this  case,  >eing  very  special,  and  one  which  »^cicnt   to 

may  serve  as  a  model  to  the  young  practitioner,  it  is  presumed  its  in-  i^B^imv :  so 

•ertion  will  be  acceptable  to  many  of  our  readers*  that,    in  tn 

«  JSbinco  County,  to  wit.  ^^^     *; 

fpainst    ium^ 
**  A.  S.  complains  of  P,  G.  in  custody,  &c.  of  a  plea  of  trespass  ^  proof  thai 

'*  on  the  case.    For  that  whereas  the  said  P.  the  defendant,  was,  on  the  the  obligor 

•'  10th  day  of  Jpril,  1800,  indebted  to  the  said  J.  the  plaintiff,  in  the  ^%n^*  ^ 

Vol,  II.  O  be  admittwJt 
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turn  by  the  sheriff  of  Goochland;  to  the  introduction  of 
which  evidence  the  plaintiff  objected,  inasmuch  as  it  would 


**  0um  of  64/.  5«.  6<£  and  he  the  said  defendant  being  poasessed  of  a- 
**  writing  obligatory,  executed  by  a  certain  y.  J3.  to  the  said  defendant^ 
»  which  said  bond  was  dated  the  14th  day  of  Mty,  1799,  which  said 
•*  writing  obligatory  was  in  the  penahy  of  138/.  11#.  Id.  and  conditioned 
••  fop  the  payment  of  64/.  5».  6c/.  whenever  he  tlie  said  B.  should  be  rc- 
^«  quested  by  the  said  defendant,  in  consideration  of  the  debt  afos^sud  dne 
^  from  the  said  defendant  to  the  plaintiff,  the  said  delendant,  on  the  10th 
<•  day  oi  April,  1800,  at  the  parish  of  ,  in  the  County  aforesaid,  as« 
*'*  signed  and  transferred  to  the  said  plaintiff  all  his  right  and  interest  in 
^  the  said  writing  obligatory,  and  did  then  and  there  agree  to  make 
<«  himself  responsible  for  the  payment  of  the  said  bond  to  the  plaintiC 
^  in  case  B,  who  resided  in  the  County  of  Goochland^  should  prove  in* 
«  solvents  which  said  bond  the  said  phuntiff  afterwatds,  to  wit»  cm  the 
*•  day  and  year  last  aforesaid,  assigned  and  transferred  to  a  certaia  T* 
**  N,  and  did  then  and  there  agree  to  ma^e  himself  liable  for  the  pay- 
**  ment  of  the  said  bond,  should  the  said  B.  who  resided  in  the  said 
**  County  of  Goochland^  prove  insolvent ;  upon  which  said  writing  obli- 
'*  gittory,  the  said  7*.  //*.  afterwards  instituted  a  suit  in  his  own  noK, 
**  as  assignee  of  the  said  plaintiff,  in  the  County  Court  of  Goochland  i  ix^ 
**  which  said  suit  it  was  so  proceede4,  that  the  said  7*.  ^.  on  the  20tb 
«  of  Naoembfr,  1800,  obtained  a  confirmation  of  a  conditional  judg- 
<«  meat  against  the  said  B,  for  the  sum  of  128/.  lit.  Id,  the  debt  in 
«« Uie  declaration   mentioned,  and  ■  ■  M  his  costs  by  him 

^  about  his  suit  in  this  behalf  expended  {  which  judgment  was  to  h6 
**  discharged  by  the  payment  of  64/.  5«.  ^  together  with  interest 
•*  thereon  at  the  rate  of  six  per  centum  per  annum,  to  be  computed 
<'  from  the  14th  day  of  Mc^^  1799,  till  paid,  and  the  costs ;  to  be  ere- 
**  dited  by  11  12^.  6c/.  indorsed  on  the  said  bond,  (which  said  sum 
*\oi  1/.  12«.  td.  was  paid  by  the  said  B.  before  the  assignment  of  the 
**  said  bond  to  the  plaintiff;)  upon  which  said  judgment,  att  exe^ 
**  cution  of  fieri  faciat  issued  from  the  clerk*s  office  of  the  said  Court 
«<of  Gooehlimd  County,  on  the  26th  day  of  KovemUr,  1800,  against' 
**  the  goods  and  chattels  of  the  sdd  ^.  B.  directed  to  the  sheriff 
**  of  the  said  County;  on  which  said  execution  there  was  the  follow- 
**  ing  return :  '  No  effects  within  my  bailiwick,  whereof  to  make  the 
«  sum  as  I  am  within  commanded,  or  any  part  thereof  jffeath  y.  Mil* 
**  &f,  D.  S.  (meaning  deputy  sheriff)  of  Wm-  H.  Miller,  sheriff;' 
*'  (the  said  Wm.  ff.  Miller  being  then  and  there  the  high  sheriff  ot  the 
«  s^d  County  of  Goochland,  and  the  said  ffeaih  y.  Miller  being  then  and 
^  there  his  deputy ;)  by  virtue  of  which  return,  the  said  plaintiff  became 


StUAlt. 
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contradict  the  sheriff's  return ;  and  the  Court  refused  to  loxcH^tdOtt, 
pennk  the  evidence  to  go  to  the  Jury.    To  which  q>inton.  ^'*q^^^^ 
thw^  was  a  bill  of  exc^|>tionB ;  and  verdict  and  judgment     ^  v. 
having  beea  rendered  for  the  plaintiff,  (Stuarty)  the  defend- 
«t^  (GoadalQ  took  an  appeal  to.this  Court. 

Bayy  for  the  appellant,  contended  that  this  was  a  special 
assignment,  which  differed  it  from  an  ordinary  case.  The 
responsibility  of  Goodall  depending  entirely  upon  the  in- 
•olveBcy  of  the  obli^r,  it  was  incumbent  on  Stuart  or  hia 
iBiigiiee  to  prcTfc  that  msolveiicy.  The  return  of  **  no  ef- 
fecta"  upon  «a  execution  issued  to  the  sheriff  of  the  County 
in  which  Beverley  resided,  was  not  sufficient.  He  might 
have  removed  out  of  the  County,  or  might  have  had  pro- 
pertjr  in  ai^other  County,  or  even  in  the  same  County 
iHiich  the  sheriff  could  not  find  sufficient  to  satisfy  the 
debt.  In  sdl  those  cases,  it  would  be  competent  to  the  as- 
signor to  direct  the  execution  acconfingly,  and  to  shew 
that  tibe  dbdigor  was  not  insolvent.  It  was  the  duty  of 
ihe  plaintiff  in  the  action  against  BtPerUt/,  to  have  done 


"  tiaU6  to  difditii^  the  ftmonnt  of  the  said  writhii^  obligatory  to  the 
"  «aid  T,  ^.  together  with  all  coati  attending  the  proaecution  of  the 
«  suit  aforeaaid ;  and  being  ao  liable*  he  did  afterwarda,  to  wit»  on  the 
**  day  of  9 180  ,  actually  pay  and  diachacge  the  amount  of  the  aaid 

**  bond*  and  interest  and  the  costs  aforesaid  to  the  said  T,  K.  whereby 
<*  and  by  Ibtce  of  theasaigmnent  made  by  the  said  defendant  to  the  said 
^  plaintifi^  and  hf  force  of  the  return  of  the  said  execution  against  the 
"  said  y.  B'  the  said  defendant  became  liable  to  pay  the  said  plaintiff 
**  the  amount  of  the  said  bond  with  all  interest  due  thereon,  and  costa 
"  incurred  in  prosecuting  the  suit  ag^ainst  the  said  B.  and  the  said  de- 
**  feadMit  being  so  liable,  afterwards,  to  wit,  on  the  day  of  , 

**  180  ,  did  assume  upon  himself  and  promise  to  pay  to  the  said  plaintifr 
**  the  amowit  of  the  said  bond,  with  interest  and  oosta  as  aforesaid, 
**  whensoever  he  the  siud  defendant  should  be  afterwards  required  by 
«' the  said  plaintiff." 

The  tectmd  count  was  for  money  laid  out  and  expended,  (to  which  might 
have  been  added  a  third  for  money  had  and  receded,)  with  the  common 
•oncfoskm. 
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MARCH,! 8Da  every  thing  which  .Go^^o//  might  have  done.  Goodall  would 


^    ^  „  have  directed  the  execution  so  as  to  have  given  it  effect ; 
Goodall  ... 

V.  and  was  prepared  toiprove  the  very  point  in  issue,  the  sol- 

^"^'  vency  of  Beverley j  but  was  prevented  by  the  Court.    That 


the  return  of  the  sheriff  may  be  controverted^  is  proved  by 
many  cases.  It  i?  every  day's  practice  to  sue  him  for  a 
false  return. 

The  Attorney  General^  for  the  appellee.  If  the  principle 
con^nded  for  by  Mr.  ffayj  be  once  established,  the  policy 
of  the  law  which  authorises  assignments  of  bonds  and 
other  instruments  for  the  payment  of  money  will  be  en- 
tirely frustrated. 

It  is  admitted,  that  the  assignee  of  a  bond  ought  to  use 

due  diligence ;  but  there  can  be  no  better  criterion  of  such 

diligence  than  the  regular  and  judicious  prosecution  of  a  suit, 

and  the  return  of  the  sheriflF.  If  the  sheriff  return  nulla  botm^ 

(a)  MackieU  it  has  been  \^\A  to  be  sufficient  to  charge  the  as»gnor.(a) 

jSaWj^  2     ^^^  ought  any  evidence  to  be  admitted  to  contradict  this 

Watlu  219.     return ;  because  it  would  be  to  contradict  a  record.    The 

executions  are  to  be  preserved  among  the  papers  of  the 

Court,  and  are  considered  as  matter  of  record  in  all  legal 

,  proceedings.     Another  objection  to  the  admissibility  j>i 

'       such  testimony  in  this  form,  is,  that  the  sheriff  is  a  sWoYn 

officer,  and  the  Court  ought  to  presume  t^at  all  acts  done 

by  him  in  the  execution  of  the  duties  of  his  office  are  right 

till  the  contrary  appear ;  and  it  would  not  be  proper  to  try 

the  validity  of  his  return  in  this  indirect  way.     Would  it 

\  be  proper  in  a  case  in  which  the  sheriff  is  not  a  party  to 

subject  him  to  censure  without  an  opportunity  of  answering 

for  himself?  It  would  be  to  punish  him  for  a  false  return^ 

unheard  and  undefended. 

Bat,  it  is  said,  the  sheriff  may  be  sued  for  a  false  re- 
turn.    This  is  admitted,  but  a  very  different  inference 
drawn  from  it.     If  the  sheriff  make  a  false  return,  any  per- 
(0    2  jBiic.  son  injured  may  have  an  action  against  him»( J)  This  course 
736  lu'^f^  otight  to  have  been  pursued  by  Goodall;  and  then  Ac  quc^ 
•ii«foii^let.M. 
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tion  would  have  come  fairly  on,  and  the  sheriff  would  have  maecm.ISOS. 
had  an  opportunity  of  justifying  his  conduct.  ^^^I^Id^T^ 

If  the  doctrine  contended  for  shouUl  prevail ;  if  the  as-'  r. 
signor  shall  be  permitted,  at  the  trials  to  go  into  evidence  '  ^^^*^ 
of  the  solvency  of  the  obligor,  in  opposition  to  the  return 
of  the  sheriff,  there  would  be  endless  litigation.  The  as- 
signee, even  after  the  Jury  should  be  sworn,  might  be  sur- 
prised by  proof  of  property,  in  some  other  place,  supposed 
to  belong  to  the  obligor:  and,  after  suffering  a  nonsuit, 
and  suing  out  another  execution,  it  might  appear  that  this 
property  was  under  some  incumbrance.  Thus  he  might  be 
kept  in  a  perpetual  round  of  bringing  actions ;  the  assignor 
might  hold  up  his  evidence  till  the  trial,  and  then  bring  in 
a  witness  to  contradict  the  sheriff,  who  is  supposed  to 
know  the  property  in  his  County.  Great  mischiefs  would 
result  to  assignees  from  the  adoption  of  this  rule ;  whereas 
BO  injury  would  arise  in  the  other  case,  because  the  assignor 
might  sue  the  sheriff  for  a  false  return ;  and  this  being  an 
c^cial  act,  the  securities  of  the  sheriff  would  be  liable. 

There  is  nothing  in  the  assignment,  in  this  case,  to  dis- 
tinguish it  from  an  ordinary  one.  But  if  any  thing  could 
be  gathered  from  the  terms  of  the  assignment,  it  would 
present  a  case  still  stronger  against  GoodaU;  because  it 
would  seem  that  the  effect  of  the  execution  was  to  be  li- 
mited to  Goochland^  where  it  is  stated  the  obligor  resided. 
But  it  never  can  be  contended,  that  the  assignee  is  bound 
to  send  an  execution  into  every  County  in  the  state.  There 
was  no  suggestion  that  the  obligor  had  property  in  any  par- 
ticular place ;  but  only  a  general  offer  to  prove  that  he  had 
effects  sufficient.  GoodaU  xsix^t  be  presumed  to  be  best 
acquainted  with  the  circumstances  of  his  debtor;  and  if  he 
knew  of  property  of  his,  he  ought  have  shewn  it  to  the 
sheriff. 

Hayy  in  reply.  Mr.  Nicholases  first  remark  may  be  re- 
torted upon  himself.  If  his  doctrine  shall  be  established, 
there  will  be  no  security  for  assignors.     It  will  encourage 
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MAucB,lfi08.ncgligence  in  assignees;  who,  knowing  their  ulterior  secu- 
^'^^^^^  rity,  will  give  themselves  but  little  trouble  in  the  collection 
T.  of  the  money  from  the  ot^ligon  All  thi^t  I  contend  £>r,  is, 
that  the  assignee  shall  do  that  which  he  might  or  could  do 
if  he  had  no  further  security. 

It  is  to  be  taken  for  granted,  that  the  party  was  prepared 
to  prove  the  fact  which  he  offered  to  prove.  GooJaU  was 
sued  in  consequence  of  Beverley* a  being  insolvent;  and  of* 
fcred  to  prove  that  he  was  not  insolvent;  and  yet,  accord* 
ing  to  the  doctrine  advanced  on  the  other  side,  he  is  not  to 
be  admitted  to  disprove  the  very  position  on  the  establish- 
jnent  of  which,  by  his  adversary,  his  liability  depended. 
Suppose  an  attempt  had  been  made  to  prove  the  insolvency 
of  the  obligor,  in  the  first  ipstance,  without  resorting  to  a 
suit ;  would  it  be  contended,  that  the  assignor  could  not  be 
permitted  to  introduce  evidence  to  shew  that  he  was  not 
insolvent,  by  proving  that  he  had  effects  suftcient  to  satisfy 
^e  debt.  « 

The  case  of  Maciie's  executor  v.  DavUj  turned  upon  th« 
question  of  due  diligence ;  and  the  Court  did  not  under- 
take to  say  what  would  be  sufficient  to  ground  an  action 
against  the  indorser.  In  EngUmd^  it  is  considered  the  pro- 
vince of  the  Courts  to  decide  on  the  question  of  diligence ; 
but,  in  this  country,  it  is  always  left  to  the  Jury,  The  ge- 
neral doctrine  of  the  liability  of  indqr^rs,  however,  doep 
not  apply  to  this  case,  because  the  parties  have  entered  intp 
a  parlicvilaT  stipulation  by  the  assignment. 

The  return  of  the  sheriff  is  not  a  record^  but  ovl^y  filed 
amoT^g  the  records.  No^  can  the  oath  or  integrity  of  ^% 
shcri^  be  impeached  by  going  into  evidence  to  prove  Ac 
solvency  of  the  obligor ;  because,  although  the  defendant 
may  have  property,  the  shmff  may  not  know  where  to 
find  it.  / 

Though  an  action  may  be  brought  agsunst  a  ^eriff ' 
for  a  false  return,  yet  a  case  has  already  been  stated  in 
which  it  would  avail  nothing.    Suppose  the  obligor  has 
property  in  another  County>  wlych  is  known  to  the  assignee ; 
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die  sfaeiiiFof  the  County  in  n^ch  the  obligor  resided,  in  MAYCK.iflM-' 
retuming  no  cfftttB  within  hia  bailiwick,  does  not  make  ^^^^^^ 
a  fidflc  retum«  Goodail  oflPered  to  prove  Beverley  solvent;  v. 
aad  if  he  had  done  so  to  the  satisfaction  of  the  Jury,  would  ^ 
tfa^  have  given  a  verdict  against  him  f 

Thur$datf,  March  17.    The  Judges  ddivered  their  opi- 
^nions. 

Judge  Tucker,  after  dtating  the  case,  proceeded  as  fol* 
lows: 

It  has  been  settled  upon  scJemn  deliberation  in  this 
Court,  that  the  assignee  of  a  bond,  may  recover  against  his 
iviinediate  assignor,  if  the  bond  be  not  pud,  without  any 
special  undertaking  on  the  part  of  the  assignor  to  pay  thcr 
xncMiey)  in  case'  it  be  not  paid  by  the  oUigon  And  this 
upon  common  law  principles,  because  every  assignment  of 
a  neg^aUe  paper,  (as  a  bond  is  in  this  country,)  imports  in 
itself  4  vtduable  consideration  paid*  In  this  case  MhGoMAitf 
expressly  acknowledges  to  have  received  such  a  viduaUc! 
cofisidetation.  Upon  common  law  principles^  then,  he  is* 
liable  tomak^  good  the  money,  if  not  gatof  Beverley*  The- 
j^dgtnent  and  execution,  with  the  return  of  th«  sheriff, 
shew  that  it  was  not  to  be  had  by  the  ordinary  course  of - 
law.  Was  Stuart  obliged  to  send  a  ^eri  facias  into  every 
CounQ^  of  the  state,  or  an  execution  against  bis  body,  be* 
fore  he  covdd  resort  to  Goodall?  I  think  not :  for  the  exe- 
cution and  return  of  nulla  bona  diereupon  must  be  consi- 
dered as  at  least  eqoal  to  a  protest  upon  a  bill  of  exchange 
or  prosnieaory  note,  as  evidence  of  non-payment,'  or  non- 
aocaptance.  The  assignor  may,  by  a  special  assignment,' 
indeed,  protect  himself  from  a  suit,  until  the  assignee  shall 
faa^ve  dcmt  something  more  than  the  law  requires  in  ordi- 
Daty  cases*  And  it  is  contended  diat  he  has  done  so,  in 
tMfl  case^  by  declaring  that  he  "  mates  himself  responsible 
•*  sAouid^Beverky  prove  insolvent.^   But  this  was  the  case 
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M4.iicH,1808.  by  the  mere  operadon  of  law,  without  any  such  express 
agreement  on  his  part  \  of  course  these  words  do  not  vary 
the  nature  of  the  undertaking.  If  indeed  he  had  stipu- 
lated that  he  should  not  be  responsible  until  it  should  appear 
XixaX  Beverley  was  totally  insolvent,  and  that  his  body  covdd 
not  be  taken  in  execution  to  satisfy  the  debt,  these  negative 
words  might  perhaps  have  altered  the  case,  or  at  least  have 
imposed  it  as  a  duty  upon  the  assignee  to  pursue  every 
species  of  execution  to  obt£un  the  money,  before  he  could 
resort  to  the  assignor.  But  as  the  undertaking  contains 
nothing  more  than  what  the  law  itself  would  have  im{died, 
he  cannot  shelter  himself  by  the  addition  of  these  words  to 
his  assignment. 

The  question  then  is,  whether  in  this  action  the  Court 
ought  to  have  admitted  the  evidence  offered.  If  a  sheriff 
make  a  false  return  upon  a  precept  directed  to  him,  any 
person  aggrieved  thereby  may  l;>ring  an  action  against 
him,  and  falsify  his  return  by  any  evidence  that  he  can 
produce  for  that  purpose.  But  in  a  suit  or  contest  between 
other  persons,  any  fact,  as  between  those  persons,  which  is 
verified  by  the  sheriff's  return,  cannot,  I  conceive,  be  con- 
troverted ;  for  he  is  a  sworn  officer,  and  shaH  be  presumed 
to  have  done  his  duty,  until  the  contrary  be  proved,  by  a 
recovery  against  him  for  his  false  return.  I  therefore  am 
of  opinion,  that  the  evidence  was  properiy  rejected,  and 
that  the  judgment  ought  to  be  affirmed. 

Judge  Roane.  I  cannot  understand  the  assignment  in 
this  case  as  imposing  upon  the  assignee  any  further  or 
other  terms  or  conditions  than  would  have  resulted  by  the 
construction  of  law  from  a  general  assignment.  The  insol-^ 
vency  intended  by  that  assignment  cannot  reasonably  be 
extended  further  in  this  case  than  in  that ;  1st.  Because  the 
analogy  between  diis  case  and  that  is  natural  and  apt;  and 
Sdly.  Because  it  is  unreasonable  to  impose  upon  the  as- 
signee, who  is  generally  a  stranger  to  the  affeurs  of  the 
obligor,  (whereas  the  oUigee  is  supposed  to  be  acquainted 
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with  thenif)  the  responsibility  of  knowing,  finding  out  and  MAmcH,l80«. 

pursuing  all  the  effects  of  the  obligor,  wheresoever  existing.      Goodall 

I  shall  therefore  not  vary  this  case  from  the  case  of  a  ge-         ^■ 

,  otuart. 

neral  assignment.  - 

In  the  case  of  Barksdale  v.  Fenwicij  I  had  occasion  to 
review  the  case  of  Mackte  v.  Davisy(a)  and  the  general  («)  %  Wa*h. 
doctrine  of  the  assignor's  liability.  As  a  report  of  that  ^^** 
case  has  never  been  published,  and  as  some  of  my  reflec- 
tions in  that  case  appear  to  me  to  apply  to  this,  I  will  beg 
leave  to  refer  to  a  part  of  my  opinion  delivered  in  that 
case.(l) 


(1)  Htrt  Judge  RoANft  repeated  part  of  hit  opimon  delivered  in  tlm 
case  of  Barhdale  v.  FewfBici,  as  follows  : 

**  In  tbe  case  of  Maeiie  v.  Davis,  the  general  doctrine  and  ground  of 
**  an  aasignor's  liability  was  considered  and  laid  down  by  tile  Court.    It" 
"  is  therefore  tinnecessaty  to  go  into  that  doctrine  in  tbe  present  case^ 
**  further  than  (for  myself)  to  explain  one  or  two  positions  there  stated. 

"  In  that  case  we  were  much  pressed  to  lay  down  the  precise  Une  at 
**  which  the  assignor's  liability  commenced ;  the  criterion  ascertaining^ 
"  wheran  doe  diligeDce  consisted :  but  the  Couit  resisted  the  ap|dioa« 
'*  tion,  and  left  it  fospaa  the  foot  of  due  diligeDce^  under  all  the  ^kum^ 
"  stances  of  each  case.  z 

"  In  the  case  of  bills  of  exchange  and  negotiable  notes,  it  is  more 
**  easy,  and  perhaps  more  necessary,  to  lay  down  a  general  rule  upon 
''  this  subject,  than  in  the  case  of  bonds  :  more  easy,  because  the  dili« 
'*  genee  required  in  respect  of  tkem  by  the  Kngiish  law  is  more  thnfie^ 
"  consisting  only  in  making  a  demand  and  protest  t  whereas  in  tbe  case 
"  of  bonds,  it  is  necessary  to  sue  in  a  reasonable  time  and  in  a  judicious 
"  manner :  more  necessary,  because  bills  and  notes  are  more  in  the  na» 
**  ture  of  currency  ^an  bonds  i  circulate  more  rapidly  and  generally ; 
"  and  are  more  affected  by  the  usage  of  merchants.  The  sanction  of 
"  Ibis  Court  has  been  given  to  a  distinction  in  this  respect,  between  the 
"  two  securities,  and  particularly  m  the  case  of  ^^ortoR  T.  i?oie.(o)  ^^%  ^  ^aik. 

**  Tbe  time,  however*  may  come,  when  a  more  general  transfer  of  233. 
**  bonds  added  to  the  real  utiTity  of  having  a  artain  rule,  will  make  it 
«  necessary  for  the  legislature,  or  for  the  Courts,  if  they  have  power* 
'*  to  fix  a  rule  also  in  relation  to  the  subject  before  us.  I  should  find 
**  conBiderahle  diftoulty  in  pn^Msing  sueh  an  one  if  it  were  now  neces- 
'<  sary ;  but  perhaps  one  might  be  adopted  by  analogy  to  the  act  of 
"  179A,  enabling  sureties  in  bonds  to  call  upon  the  creditor  t#  hxinfg  suit 
"  Perhaps  it  would  be  a  reasonable  rule  not  to  impute  a  want  of  dili- 
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In  the  case  before  us,  it  docs  not  appear  that  there  wa« 
any  defect  of  diligence,  or  that  an  injudicious  course  of 
execution  was  adopted.  It  is  not  shewn  that  the  assignee 
had  any  reason  to  believe'  that  any  other  execution  would 
mor^  probably  have  produced  the  money,  or  that  the  aa- 


<<  gence  in  suing,  until  a  refusal,  after  a  request  by  the  assignor ;  and 
*«  further,  that  a'retum  of  ««  nulla  hona,'*  upon  a  feri  facias,  should  btt 
«*  sufficient  evidence  of  diligence,  in  punuing  the  judgment,  unUit  the 
"  assignor  should  have  requested  the  assignee  to  sue  out  another  kind  of  exc' 
**  cution,  I  throw  out  these  hints,  however,  at  present,  merely  for  con- 
«*  sideration . 

**  The  uncertainty  under  which  the  assignee  novo  standtt,  as  to  what 
M  may  or  may  not,  in  future,  be  deemed  due  diligence,  by  throwing  a 
<<  risk  upon  him,  tends  to  produce  a  rigour  of  proceeding  against  the 
**  obligor,  which  is  hostile  to  the  distinction  between  bills  of  exchange 
**  and  bonds,  belbre  alluded  to,  and  will  probably  tend  to  throw  the  lat- 
<*  ter,  when  assigned,  into  as  rapid  a  course  of  prosecution  as  the 
•«  former. 

**  In  the  case  of  Mackie  y.  Danis^  it  is  said  to  be  the  duty  of  the  as- 
**  signee  to  bring  suit  This  is  true  as  a  general,  though  I  think  not  as 
*'  an  universal  proposition.  There  may  be  strong  cases,  (such  Ibr  in- 
**  stance  aa  an  absolute  insolvency  in  the  obligor  under  the  statute  of 
**  bankruptcy,  fV^cc^tly  after  the  assignment,)  in  which  a  suit  would  be 
<*  entirely  fruitiess  as  against  him,  and  might  even  produce  injury  to  the 
**  assignor  (  fbr  example,  by  postponing  his  recourse  to  (poss^y)  an  ul- 
**  terior  and  collateral  indemnity;  the  fund  for  which  might  in  the  mean 
"  time  be  jeopardized  and  lost  It  was  said  by  one  of  the  appettte's 
*<  counsel,  that  it  is  not  enough  that  a  want  of  diligence  be  shewn  te 
*<  exist,  but  also  that  a  loss  ensued  therefrom.  The  answer  is,  that  it 
«  lies  upon  the  plaintiff  in  the  action  after  a  neglect  of  duty  is  fixed 
*<  upon  him,  to  exculpate  himself  by  shewing  that  due  diligence  would 
*'  not  have  altered  the  case. 

**  Nor  is  aretum  of  nulla  bona  upon  an  &cecution  in  all  eases  suiBcieot. 
**  There  may  be  cases  in  which  Siferi facias  would  certainly  be  ineffectual, 
"  and  another  kind  of  execution  certainly  produce  the  money.  A  debtor, 
**  for  instance,  may  not  have  an  atom  of  personal  property,  yet  he  may 
**  have  a  valuable  estate  in  lands,' or  he  may  possess  a  place  or  office 
**  yielding  him  a  considerable  income,  and  which  would  be  lo^  by  hit 
**  imprisonment  In  these  cases,  the  obligation  to  pursue  due  diUgenoe, 
*'  (which  involves  a  judicious  course  of  proceeding,)  would  point  out  to 
'*  the  assignee  the  propriety  of  deviating  from  the  usual  course  of  exe- 
*'  cution.'* 
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sigtior  gave  any  instructions  on  the  subject.  The  appeUee  iiarch,1808, 
Acrefore  has  done  all  that  was  necessary,  under  the  circum- 
stances disclosed  in  this  case,  when  he  recovered  judgment 
against  the  obHgor,  in  the  County  in  which  he  resided,  and 
issued  ^^eri  facias  against  his  estate,  upon  which  the  return 
of  nulla  bona  has  been  made. 

I  am  of  opinion,  therefore,  to  affirm  the  judgment. 

Judge  Fleming.  In  the  case  of  Mackie  v.  Davis^(a)  (a)  2  Wash, 
this  general  principle,  diat  an  assignor  of  a  bond,  whtre  ^^^" 
the  obligor  proves  insolvent,  is  responsible  to  the  assignee 
£6t  the  amount  of  the  debt  without  any  special  undertaking 
to  that  effect,  was  settled  by  the  unanimous  opinion  of  the 
Court ;  and  has  not  since  been  controverted.  And  it  seems 
to  me  that  when  an  assignee  of  a  bond  brings  a  suit  against 
the  obligor,  and  prosecutes  it  to  a  judgment,  on  which  a 
Jleri  facias  issues,  he  has  done  all  that  is  incumbent  on  him 
to  perform ;  and  that,  on  a  return  of  nulla  bona  on  iheferi 
faciaSy  he  has  recourse  against  the  assignor,  and  may  im* 
Hiedfately  institute  his  suit,  and  recover  against  him  Ac 
amount  of  the  bond  and  the  costs  of  the  former  suit.  As 
to  die  special  assignment  in  this  case, "  that  Goodall  should 
**  be  responsible  in  case  Beverley  should  prove  insolvent,^' 
it  se^ns  to  be  mere  surplusage,  as  the  law  would  have 
made  him  so,  unless  there  had  been  a  special  stipulation  to 
Ae  contrary.  Mr.  Stuart^  the  assignee,  who  was  probably 
unacquainted  with  Beverley^ a  circumstances,  was  not  to  pre^ 
sume  that  the  sheriff  had  made  a  false  return,  and  on  that 
ground,  to  order  a  second  fieri  facias^  nor  does  it  appear 
that  it  was  a  false  return.  Beverley^  if  he  had  property  in 
the  County  might  have  had  the  address  to  secrete  it  irom 
the  sheriff?  and,  if  so,  Goodall^  who,  it  is  presumed,  best 
knew  the  circumstances  of  his  debtor,  ought,  in  order  to 
exonerate  hiihself  from  his  responsibility,  to  have  shewn 
Ae  property  (if  any)  to  the  sheriff.  I  am  therefore  of  opi« 
nion  that  the  Court  very  properly  rejected  the  testimony 


115  Supreme  Court  of  AppeaU. 

» A«ci.,ieo*  offered  by  the  appeUant,  at  the  trial ;  and  that  the  jwJgmem 
^*^v-W  ought  to  be  affirmed. 


V, 


^"^"^         By  the  whole  Court,  (absent  Judge  Lyoi^s,)  die  jndg-- 
ment  of  the  District  Court  was  affirmed. 


iredne9day,     PoUaixl  offaimt  Cartwright,  Brand,  and  others. 

March  15.  ^ 

Th«  vendor  ON  an  appeal  from  a  decree  of  the  Superior  Court  of 
Und  Ha^n^'g  Chancery  for  the  Richmond  District,  pronounced  in  Octa-- 
pr«^j^>y^]- Atfr,  1802. 

^S  a  mort-  The  only  parties  before  the  Supreme  Court  of  Appeals, 
^h  the  ^^^  Pollard  and  Brands  as  between  whom  the  sole  ques* 
▼endce  had  tion  was,  whether  Brandy  who  was  the  innocent  security 
S5^  \nl^nx,oi  Richard  Burnley ^  for  the  purchase  of  a  tract  of  land 
AeTond  for  "^^^  ^^  ^^  ^^  Cartwrighty  which  he  (jOartwrtght)  had  pre- 
the  purchase  viously  mortgaged  to  one  Doncastle^  but  of  which  mort- 
K^  **  ""^o  gage  Burnley  had  no  notice,  could  be  made  Uable  to  Pol- 
!»**»  ^^  lard^  a  subsequent  and  remote  purchaser  from  Burnley^  of 
•libsequent  the  same  land ;  it  having  been  sold  under  a  decree  to 
?i^d"by  ^a  foreclose  the  mortgage,  while  PoUard  was  in  possession  of 
decrM       to  \\^ 

mortgage.  In  the  Court  of  Chancer)^  there  were  several  other  par» 

ties  defendants,  against  whom,  according  to  their  respect-^ 
ive  interests  and  liability,  the  Chancellor  decreed  in  favour 
of  Pollard ;  but  dismissed  the  bill  as  to  Brandy  upon  ^ 
coming  in  of  his  answer  :  from  which  decree  Pollard  ap- 
pealed to  this  Court. 

Warden^  for  the  ^pellant,  took  several  exceptions  tQ 
the  proceedings  in  Ghancer\%  which  are  pa|ticulariy&oti« 
ced  in  the  opinion  of  Judge  Tucker  ;  and  endeavoured  So 
'  shew  that  Burnley  had  no  right  to  complain,  because,  al- 

though the  land  was  subject  to  a  prior  incumbrance,  yet  he 
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reecived  more  for  it  than  he  had  agreed  to  give  to  Cart-  MAmeH.i80l^ 
POfngMm  PolUrd 

CM  and  Rmuhlphj  for  the  appeUee,  Brandy  contended,  ud  ^a!m* 
that  die  bond  in  whidi  he  was  surety,  wos  not  binding,  -— — 
ctdier  upmi  him  or  Burnley y  because  it  was  given  for  die 
purchaee  of  a  tract  of  laiui  to  which  C€urtwrighty  die  ven- 
dor, had  no  right,  until  a  mortgage  to  Doncastie^  the  for- 
mer proprietor,  should  be  satbfied* 

Suppose  Cartwright  himself  were  before  the  Court, 
claiming  the  benefit  of  die  bond  :  would  this  Court  decree 
against  Brand  f  Surely  not.  It  would  be  said  diat  CarU 
'Wright  had  been  guilty  of  a  ddiberate  fraud  in  selling  die 
land  to  Burnley y  without  giving  him  notice  of  die  exist- 
ence of  a  mortgage  wUch  absorbed  the  whole  land.  If^ 
slien,  Cartwright  coukl  not  recover  against  Brandy  Pollard^ 
who  chums  of  Brand  as  the  debtor  of  Cartxvright^  can 
stand  in  no  better  situation. 

Hhndayy  March  SI.  The  Judges  delivered  their  opi* 
siions* 

Judge  Tucxu.  The  original  parties  to  this  smt,  in 
Chancery,  were  Rkhard  Byrd  and  Robert  Poihrd^  com- 
plainasits,  agsdnst  ThawM»  Cartwrighty  an  absent  defend- 
«at|  and  William  Goaseleyy  executor  of  Allen  Jonee^ 
J^bmef  Dow, «-«—  BumiehzsiA  Elizabeth  Swann  Bur- 
mehy  his  wife^  administratrix  of  Richard  Burnley ^  deceas- 
edt  (tiro  odier  absent  defendants,)  Joseph  Brandy  and 
Mary  Bell  Bmrniey^  daug^r  and  heir  of  Richard  Burnley^ 
deceased,  an  infant,  since  married  to  Edmund  Brawny  as 
debtors  of  Thomas  Cartwright^  and  garnishees  under  the 
act  q{  assemUy  amcemkig  absent  debtors.  The  bill  states 
a  variety  of  matter,  which  {  deem  it  unnecessary  to  pard- 
eularize»  A  decree  was  obtained  against  Cartwright^  un- 
der the  actof  assenddy,  and*against  James  Davis^  as  a  gar- 
ludbee  for  him  i  Gooseley  having  answered  and  den;ed  hav- 
ing any  effects  in  his  hands,  and  the  accounts  rendered  by 
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MARCH,  i80a  him  having  been  referred  to  a  commissioner,  whose  rqxH^ 

^'^IT'^^^  was  favouiiable  to  him,  the  bill  was  dismissed  as  to  hinu 
Pollard 

V.         It  abated  as  to  Surtiishj  the  husband  of  the  administra- 

^^^^^  trix,  by  his  death ;  a  decree  was  made  against  Ekzabeth  S. 
'  Burnish^  the  administratiix  of  Mchard  Burnley^  under 
the  act  of  assembly  concerning  absent  defendants  ;  but  no 
person  appears  to  have  been  summoned  as  a  garnishee  for 
her  ;  nor  is  there  any  suggestion  that  she  had  any  effects 
in  the  hands  of  any  person  in  this  state,  nor  are  the  securi- 
ties for  her  administration  made  parties  to  the  suit.  Ed- 
mund  Brown  answered  in  behalf  of  his  wife,  the  daug^ter 
and  heir  of  Burnley^  **  denying  every  allegation  in  the 
*'  bill,  asserting  that  Richard  Burnley  had  complied  widt 
^^  all  his  engagements,  respecting  the  lands  in  question, 
*^  and  denying  that  he  .had  any  real  assets  in  his  possession 
"  of  the  late  Richard  Bumiey^  deceased,  eidier  by  descent 
"  or  devise."  To  this  answer  there  was  a  general  replica- 
tion, without  any  exception  taken  thereto,  nor  was  there 
any  further  process  to  compel  his  wife  Mary  to  put  in  her 
separate  answer.  The  cause  was  set  for  hearing  on  the 
motion  of  the  plaintiffs^  and  coming  on  to  be  heard  on  the 
6th  day  of  June^  1800,  was  no  further  prosecuted  by  the 
plaintiff,  Richard  By rd^  and  was  taken  for  confessed, 
agsdnstthe  absent  defendants^  and  Joseph  BRA,vD,wfao  wa4 
in  t:ontempt  for  not  answering,  ^md  was  heard  on  the  biUi 
answers  of  the  other  defendants,  and  ^^  exhOiti^  amanff 
*'  which  were  the  proceedings  in  two  other  causes  ,•**  in  one 
of  which  there  was  a  decree,  September  22, 1792^  and  in 
the  other,  a  decree  passed  2dth  of  May^  1800^  •  In  nei- 
ther of  which  cases  does  it  appear  that  mi  appeal  wag 
prayed,  or  granted  The  Chancellor  in  the  case  now  be- 
fore us,  made  a  decree  to  the  effect  before  stated,  as  to  id 
the  ^rfendants,  except  Brown  and  wife,  as  to  whom  the 
bill  was  dismissed  ;  and  except  Joeeph  Brmnd^  ii^o  was 
allowed  tiU  the  next  term  after  serviee  of  a  copy  of  Ae  de*- 
cree,  to  shew  cause  against  it.  He  iqipeared  aoeording^ 
at  the  next  term,  and  for  reasons  appearing  to  the  Court, 
the  decree  as  to  him  was  set  aside,  and  thereupon  he  put  im 
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Us  an^ren     In  this,  he  admits^  that  he  was  security  to  a  iiarcr,1808. 
bond  given  by  Itichard  Burnley  to  Thomas  Cartwright^  ^^^jwl?^ 
on  account  of  tfie  purchase  of  a  tract  of  land  called  Dori'         v. 
castle's.  Thzl  it  hath  since  been  discovered  that  Cartwright  ^^^^* 
had  previously  mortgaged  the  l^ids  to  Thomas  Doncastle^  ■■}  ■■ 

so  that  die  consideration  fat  which  the  bond  was  ^ven  had 
altogether  failed ;  and  therefore  diat  neither  Burnley  nor 
himself  ought  to  be  compelled  to  pay  the  bond ;  insists  h^ 
is  an  innocent  security  to  the  bond,  and  knows  of  no  way 
of  reimbiursing  himself ;  and  denies  that  he  is  indebted  to 
/Cartwright  on  any  other  account.  It  appears  from  the  ex- 
hibits that  the  mortgage  had  actually  been  foreclosed^  and 
the  land  sold. 

On  the  30th  of  September^  1802,  the  Chancellor  setting 
aside  so  much  of  his  former  decree  as  related  to  Joseph 
Brandj  dismissed  the  bill  as  to  bim  $  and  also  made  some 
alteration  m  the  decree  as  to  James  Davisj  allowing  him 
4iis  costs.  The  next  day  he  set  aside  that  decree,  and 
finally  dismissed  the  bill  as  to  Brand:  "  From  which  de- 
"  crec  the  plaintiff  prayed  an  appeal.^'  The  only  parties 
who  have  appeared  in  this  Court,  are  the  appellant,  jRo^ 
•bert  Pollard^  and  the  appellee,  Joseph  Brand. 

From  this  view  of  the  ca^e,  which  I  found  no  small 
difficulty  in  comprehending  at  first,  it  will  appear  that  the 
records  in  the  two  former  suits  are  no  otherwise  before 
dus  Court,  than  as  exhibits  in  the  present  suit.  Widi 
the  correctness  and  propriety  of  the  several  decrees  there- 
in pronounced,  we  have  no  more  to  do,  than  if  they  had 
been  pronounced  in  another  state,  or  a  century  ago.  Con- 
sequendy  the  arguments  of  the  appdSant's  counsel  predi- 
cated upon  the  pendency  of  diose  suits,  are  whcdly  irrele- 
vant to  the  present  cause* 

Of  die  decree  against  Cartwright^  in  this  cause,  there 
is  no  ground  of  com]^nt  on  the  part  of  the  appellant :  he  • 
ham  obtained  all  he  asked  for  against  that  defendant.  So 
has  he  against  James  Darns^  and  against  Elizabeth  S. 
JSurmsh^  adminiatratrix  of  Richard  Burnley^  deceased, 
fiut  we  are  told  by  the  counsel  the  decree  is  erroneous  in 
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]«A.ftCH,lS08.  not  providing  any  expedient  for  the  settlement  q{  the  ac- 
^^■^^1^^^  count  of  that  defendant  as  administratrix  of  her  first  hus- 
T.         band  i?.  Burnley •    Was  it  the  duty  of  tfie  Court,  or  of 
y«y^££^  Ae  party,  or  his  counsel,  to  point  out  the  means  by  which 
II  an  absent  defendant  might  be  compelled  to  do  what  the 

interest  of  the  plaintiff  reqvured  ?  Is  the  Court  bound  to 
inquire  for  proper  pardes,  who  might  have  money  or  ef- 
fects, or  the  accounts  of  an  absent  defendant  in  their 
hands,  without  the  aid  or  request  of  the  complsunant  or 
his  counsel  ?  If  such  be  the  duty' of  a  Court,  what  need 
is  diere  of  counsel  f  Anodier  error  which  the  appellant's 
counsel  suggests,  is,  the  dismission  of  the  bill  as  to  Goose^ 
ley*  The  decree  as*  to  that  defendant,  if  not  perfectly  cor- 
rect, is  more  favourable  to  the  appellant  than  perhaps  it 
ought  to  have  been.  A  third  error  suggested  is  the  dis- 
mission of  the  bill  as  to  Mary  Brown^  the  daughter  of 
R.  Burnley^  on  the  answer  of  her  husband,  which  it  is 
jft wl  is  in  no  respect  a  proper  answer.  Why  then  was  it 
not  excepted  to  ?  Why  was  there  not  process  of  contempt 
against  the  wife,  to  compel  her  to  put  in  a  separate  an- 
swer ?  Why  was  the  cause  set  for  trial  as  to  these  de- 
fendants as  well  as  die  odiers,  on  the  motion  of  the  plain- 
tiff ?  The  answer  of  the  husband  in  behalf  of  hU  wife 
hot  being  excepted  to,  was  admitted  as  her  answer.  The 
general  replication  put  in  issue  the  facts  therein  alleged, 
but  did  not  controvert  die  propriety  of  the  ansxver^  as  die 
answer  of  the  wife.  No  evidence  was  adduced  to  disprove 
a  dtde  of  it.  It  stood  then  upon  the  footing  of  any  other 
answer,  being  put  in  and  sworn  to  by  a  real  defendant  m 
the  cause,  and  as  such  was  entitled  to  credit,  not  beiag^ 
disproved,  or  ev^i  contradicted.  A  ftirdier  ground  of 
complaint  with  the  appellant's  cotsosd  was,  that  the  decree 
hath  exonerated  Joseph  Brandy  who  was  an  innocent  secu- 
rity for  a  purchaser,  widiout  notice,  of  lands,  pteviemsfy 
mortgaged  by  the  seUer  ;  which  mortgage  hadi  sinceheen 
actually  foreclosed,  and  the  vendee  of  the  purchaser  evict- 
ed. Neither  the  security  nor  the  purchaser  himself,  can 
in  such  a  case  be  made  liable  to  the  seller,  because  his 
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eonceadmem  of  the  mortgage,  to  which  he  was  not  only  iiAmcB,i808' 

privy,  but  w»  actually  the  maker  of  it,  was  such  a  fraud  ^""J^J^^JJ^ 

IB  him,  as  would  hatvc  subjected  him  to  make  restitution,         v.^ 

if  the  iboney  had  been  ^d  ;  and  consequently  afforded  a  »i5oUi2wl 

sufficient  gtoimd  to  protect  the  security  agiunat  the  pay-  — — — 

m€nt.(i7)     Andsdthough  it  has  been  urged  that  Buntkyj  }^,i,c,2.9eci 

th^  purchaser,  sold  the  lands  again,  and  received  the  pur-  ^\     ^ 

jOm  c<  o*  sect* 

diase  money,  so  that  he  sustained  no  loss  by  the  mortgage,  4  no%e  n. 
yet  this  does  |iot  alter  the  case,  for  he  id  s^  Kable  to  re- 
ccanpence  his  vendee  who  has  been  evicted,  and  therefore 
shall  not  be  compelled  to  pay  his  vendor,  .who  sold  under 
such  fraudulent  circumstances.  Nor  shall  his  securt^  be 
liable  to  pay  the  money  at  the  suit  of  one  who  may  have 
as  equity  agunst  such  a  fraudulent  seller,  because,  where 
there  is  equal  equitj  on  both  sides,  mehor  est  camStio  de- 
fendentU.  Nor  ou|^t  the  security  to  be  Kable  to  Pollard > 
iot^tay  equity  which  he  mig^t  have  against  Burnley ^  (as  I 
understoed  the  counsel  for  Pollard  to  emtend^  for  Brand 
wiKs  not  the  debtor  of  Bumkyj  but  the  debtor  of  Cart* 
wrifflUi  the  fraudulent  vendor  to  Burnley.  Upon  these 
glt>unds  I  am  of  opinion,  that  the  decree  ought  to  be  af- 
firmed. Leaving  it,  however,  to  die  appellant  to  pursue 
his  remedy  against  Cartwright^  and  against  the  absent  «d- 
ministrBtrix  of  Burnley^  by  adding  qther  parties  in. 
whose  hands  he  may  find  money  or  effects,  belonging  to 
either  of  Aem,  as  garnishees. 

Jodg^  RoAifE,  comidered  this  a  very  plain  case,  and 
dwlthe  decree  oug^t  to  he  ArrxRM&D.  If  the  plaintiff 
tl«Mi|^  proper  to  amend  his  bill  and  pursue  other  paitiesy 
he  cmU  see  no  objection  to  such  a  course. 

Judge  F|.EMiN6.  When  thb  voluminous  recofd,  and 
sMnsing^  oomplicated  case,  amies  to  be  iaapected.  It  is 
reduced  into  a  very  narrow  compass,  and  the  present  con«- 
test  setms  to  be  between  Robert  Pollard  and  Joseph 

reL.IIi  a 
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iiAitcH,l«oa  Brandy  only  ;  the  latter,  is  not  now,  nor  never  was,  otber« 
^''^^^(^  wi»e  interested,  or  concerned  in  the  business,  than  as  a 
V.         security  for  Richard  Burnley  to  Thomas  Cartwrtghty  in  « 
wd^w!  bond  executed  thirty-two  years  ago,  and  g^ven  for  die  pur* 
■    ■'   'n'JH  chas^  money  of  a  tract  of  land  called  DoneastU^s  Tavern^ 
to  which  he  could  convey  to  the  purchaser  no  title,  havings 
previously  mortgaged  the  land  to   Thomas  Doncastk^  to 
secure   the   payment  of  500/.    which  circumstance  wai* 
concealed  from  Burnley ^  and  did  not  come  to  his  know-* 
ledge  for  several  years  after  the  transaction ;  which  ren-** 
deredthe  bond,  I  conceive,  void  inequity  ;  and,  at  least,  •. 
exonerated  the  security,  who  was  IKI  waj?^  concerned  lA 
Interest,  firom  his  responsibility. 

And  let  tis  see  what  are  the  appellant's  pretensions  «» 
charge  the  appellee  Brand.    Burnley ^  the  first  purchaser 
from  Cartwrighty  sold  his  right  to  Adam  Byrd^  who  agreed 
to  give  him,  in  part  pajnment,  a  tract  of  land  called  (hck^ 
ran  Town^  purchased  of  one  Hill ;  but  for  which  he  had- 
no  derd  of  conveyance  :  Burnley  s<dd  to  Butler  and  Buir^ 
ler  to  Foliar dj  s^r  Hill  had  conveyed  to  Byrdj   but  my 
other  deed  had  ever  passed  between  the  parties,  of  which  JMr^ 
lard  had  full  notice,  and  took  advice  of  counsel  on  tiie  sid>- 
ject,  before  he  made  his  improvident  purchase  of  BtOb^^ 
as  he  confesses  in  his  answer  to  the  bill  of  Richopd  Bypd:^ 
Thomas  DomastU  (to  whom  Cartruright^  had  m<!Al|;a« 
ged  the  land  called  Doncastle\  -to  secure  ikt  psiyimito^ 
of  500A  as  before  noticed)  being  dead,  the  executors  of 
his    survivmg   eicecutor    brought  a   UU   m   the    Hi^ 
Court  of  Chancery  to  foreclose  the  equity  of  vtAemftiom 
of  the  mortgaged  premises,  which  was  sold  under  a  <i^ 
cree  of  the  said  Court,  in  ^/ri^/,1793,to  satisfy  the  debtdttet& 
Doncastk.     Upon  which  Richard  Byrdy  who  is  heir  of 
Adam  Byrdy  deceased,  and  who  was  a  party  comj^amant 
with  Rebert  Pollard  in  the  suit  now  before  t»,  brougUe  his^ 
bill  against  PtMardy  to  be  inderajiified  out  of  Oochtycm, 
Torwiy  for  the  loss  of  DoncastleSy  and  in  Mayy  1800^  it 
was  decreed  that  he  should  convey  Cochran  Toxvn  to  /%/- 
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hrd^  on  his  paying  him  Ae  turn  of  500/.  with  interest  )tiimcH48oa 
from  the  17di  day  trf  J/rf/,  1793^  and  the  costs  of  die  "^^^^^ 
«uit  J     and  in  default  of  payment,  Cochran  Town  to  be         v. 
•old  for  that  purpose.  jT^hm. 

The  aj^Uant,  in  his  bill  charges,  "  that  Richard  Btrm-  — — 
**  ley  in  his  life-time,  and  Joseph  Brandy  as  hb  security, 
"  were  indebted  to  the  s«d  Thomas  Cartwrtght  in  a  very 
**  considerable  sum  ;**  but  carefully  avoids  stating  on  what 
consideration  that  debt  arose. 

It  was  urged  in  the  argument,  by  the  appellant^s  counsel 
that  he  had  paid  the  valuable  consideration  of  eight  hun* 
dred  pounds,  for  Cochran  Town^  and  therefore  he  ought  to 
be  i^imbursed  somewhere  ;  and  that  Burnley^  who  was 
the  first  purchaser  under  Cartxvtiffht^  and  Sold  to  Byrd^ 
had  recdved  full  satisfaction  from  the  latter. 

This  argument  might  be  correct  if  it  applied  to  Burfiley 
tnd  Cartwright  cftAy  ;  and  the  appellant,  I  conceive,  has 
«dB  an  equitdt^  right  to  pursue  the  estate  and  effects  of 
Istfaer,  or  bodi,  of  them,  wherever  to  be  found  ;  until  he 
ikaSi  receive  full  indemnification  ;  but  it  is  not  a  good  rea«- 
son  why  Brandy  the  innocent  security  of  Burnley  to  Cart- 
wrtghty  with  whom  die  fraud,  that  has  occasioned  all  the 
mischief,  originated,  should  be  answerable  for  all  after 
transactions  of  Burnley  through  life  ;  and  be  harassed  for 
twenty-five  or  thirty  years,  and  be  made  responsible  for 
what  he  never  undertook,  nor  never  had  in  contempla* 
tioQ. 

The  decree  is  to  be  JLfPiRMtD,  without  prejudice  t6  the 
iqipdkoit,  who  is  at  liberty  by  all  lawful  mean^  to  pursue 
4e  estaites  of  Burnley  and  Cartwright^  wherever  to  be 
found,  until  he  shall  receive  full  indemnification  for  his 
loss. 

Decree  of  the  Superior  Court  of  Chancery,  unanimous- 
ly ArriRMSD,   **  without  prejudice  to  the  appellant,  to 
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auL&cH»1808.  ^  whom  Hberty  is  reserved  to  pursue  by  all  legal  meaiit^ 

^*p^J^[]^  "  the  esutes  of  Burnley  and  Cartwright^  wherever  to  be 

V'         "  found,    until  he  receives  full  indemnification  for  Us 
Cartwnght 
and  others.  "  loss." 


Thurtdayt 

March  17.  Chandler's  executrix,  against  Hill  and  Lipscombc, 
executors  of  Charles  Neale. 

Under  what 

circumstan-       q  jj  j^^  appeal,  taken  by  the  complainant,  from  a  dc- 

inwritin^wiVL  cree  of  thc  Superior  Court  of  Chancery,  for  the  SichmoTid 

ed  merely  m.1  District,  pronounced  on  thc  17th  of  March j  1803. 

dum  p^ctuntf     William  Neale ^  father  of  Charles  Neale.  the  testator  of 
and  will  not  ^  ' 

be  exifbrced,  the  appellees,  became  indebted  to  Doctor  Chandler^  the  ap* 
cTen  in  equi-  p^y^^jg  testator,  in  the  sum  of  2$L  14*.  7d.  the  balance  of 

^  _  .        an  account  for  services  rendered  as  a  irfi5rsiciaa,  foetweei^ 
Atrustcrea-  ■^•^  ' 

ted  by  irVaDec  1761,  and -F^*.  1768.    On  the  13th  of  Julyy  1768, 

^n^fdeSi  W^iam  iV^ofc  made  his  will  in  due  form  of  Uw^  and  de- 

hf  a  ^neral  gji^cj   **  that  his  executors  shoul4  sell  such  part  of  bis  esr 

directiontnat  '  ^ 

all  the  testa-  ^  tate,  either  real  OT  personal^  as  they  should  thii^  St,  ex* 

ll^be  paid, "  cept,  the  laod  whereon  he  lived,  for  the  payment  of  Ai# 

extends  only  t4  ^^^  "  &c.    That  Will  was  exhibited  for  probate  by  oot 
tosochashe  ^  '^  -^ 

was  bound  fii  of  the  executors  in  November^  1768:    but  Charles  Neale 

MTf^there-  ^"^^  ^^  named  an  executor  therein^  nor  does  it  appear  that 
fore  an  un-  ^  received  a  larger  portion  of  his  father^ s  estate  than  any 

which       is  qther  (f  the  kgateesy  of  whom  there  were  several ;  the 
merety     nu- 
dum pactwm  is  not  cocnpffefaeaded,  and  may  be  barred  by  the  act  of  EmiUtkms. 

The  aurriving  obKgor  in  ^jcint  note,  (made  before  the  act  of  1786,  see  Sn,  Code,  vol  1. 
ch.  34.  sect  3.  p*  31.)  is  alone  liable  to  an  action  at  lay> ;  nor  can  the  note  be  set  up  ta 
equity  against  the  representatives  of  the  deceased  obligor,  but  on  the  ground  of  a  moral, 
obligation  antecedently  ezbting  on  his  part  to  pay  the  money. 

It  seemty  that  to  authorise  the  proving  of  an  exhibit  at  the  hearing,  by  viva  vsie 
testimony,  a  previous- order  for  that  purpose  must  have  been  obtained  from  the  Chan- 
cellor, and  Dotica  given  to  the  adverse  party  of  an  intention  to  introduce  such 
evidence. 
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«ti]y  apedfic  4evbe  to  him,  was  the  tract  of  land  whereon  iK4«£H,liga 
the  testator  lived,  to  be  enjoyed  after  Ae  death  of  his  wl-  BKroutrhiar 
4ow,  on  the  payment  of  400/.  end  on  his  refusd  to  take  H    ^^^^^^^ 
OB  tiiose  terms,  then  to  Iiis  other  sons  in  succession.  SseevlQn  «f 

The  account  of  Doctor  Chandkr  against  the  estate  oiWil-  ^^*'***' 
KamNeale^  amounting,  widi  16  years  interest  chargei there- 
on, in  yuncj  1 782,  to  46A  Ss.  Zd.  was  subscribed  by  James 
^uarlesy  (who  intermarried  with  a  daughter  pi  W.  Neale^ 
and  to  whom  he  gave  by  his  wiH  "  what  she  had  then  in  pos- 
♦*  session,  together  with  two  negroes  to  be  raised  out  of 
^  his  estate,  agreeable  to  his  promise  on  her  marriage,") 
and  by  Charles  Neale ,-  in  the  foDowing  words  : 

**  We  the  subscribers  oblige  ourselves  to  pay  the  above 
"  account  of  46/.  5s.  Sd.  on  or  before  the  1st  December 
**  next,  with  interest  from  this  date,  on  25/.  14*.  W.  Given 
•*  from  under  our  hands,  this  12th  June^  1782. 

**  James  paries. 
**  Teste,  *'  Charles  Neale. 

^^  Francis  Graves.^ 

Charles  Neale  di^A  in  September  or  October^  1790,  and 
James  paries  survived  him  about  Jour  yearSy  and  died  in- 
solvent. By  the  will  of  Charles  Neale  dated  on  the  22d  of 
September y  and  proved  on  the  25th  of  October y  1790,  he 
desired  that  the  ^^  plantation  whereon  he  then  lived  should 
**  be  sold  by  his  executors,  in  order  to  discharge  his 
•*  debts:' 

TTie  appellant,  in  March^  1796,  exhibited  her  bill  in  the 
High  Court  of  Chancery  against  the  appellees,  as  execu- 
tors of  Charles  Neah^  stating  the  origin  of  the  account, 
tod  die  acknowledgment  of  James  ^uarles  and  Charles 
Neale;  and  further  charging,  that  Charles  Neale y  on  whom 
thp  whole  of  the  estate  of  William  Neale  had  devolved,  by 
succession,  inheritance,  or  executorship,  had  at  various 
times  promised  to  pay  the  amount ;  James  paries  not 
4mly  having  died  insolvent,  but  not  being  in  equity  bound  to 
p^y  it ;  that  Charles  Neale  died  without  having  fulfilled  his 
promise,  and  the  appellees,  his  executors,  had  refused  t# 
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MAAcH,18dS.  perform  it,  alleging  that  they  had  no  assets,  and  neglect* 

J^^^V^^iagto  render  an  account  of  their  administration^    The  bffl 
Chandler    pra}rs  for  a  discoveiy,  an  account  of  the  assets  belonging 

beooAtttsof^  the  estate  of  Charles  tfecde^  and  for  general  relief^ 
Netlc.      The  appellees,  bjr  their  answer,  deny  the  justice  of  the 

*""""*""■  demand,  and  state  several  circumstances  to  shew  Aat  the 
account  had  been  paid  by  WiUiam  Neakj\}st  before  his 
death*  Th^  express  their  belief  that  their  testator,  Charles 
Nealej  never  could  have  assumed  the  payment,  as  he  had 
often  refused,  conceiving  the  transacti(m  to  have  been 
fraudulent.  Proof  of  the  execution  of  the  acknowledg- 
ment of  James  Quarks  and  Charks  Neak^  is  called  for^ 
by  the  appellees  ;  who  admit  assets-;  rely  on  the  length  of 
time,  (no  demand  having  been  made  of  them  till  the  year 
1795,)  and  on  the  survivorship  of  J omeM  Quarks  ;  and 
state,  that  although  he  died  insolvent,  yet  the  remedy  of 
the  appellant  was  at  law,  there  being  no  equitable  circum- 
stances to  charge  Charks  Neakj  as  he  was  only  one  of 
seven  sons  of  his  father,  to  whom  portions  of  his  estate 
were  given. 

At  the  hearing  in  March^  1803,  the  Chancellor  dismiss- 
ed THE  BILL,  and  directed  the  following  entry  to  be  made : 
**  Memorandum,  ordered  to  be  certified,  that,  on  the 
*'  hearing  of  this  cause,  yesterday,^  the  plaintiff  by  her 
**  counsel  offered  in  Court  a  witness  to  prove  the  hand- 
**  writing  of  Francis  Graves^  who  was  the  only  witness  to 
^^  the  exhibit  stated  in  the  proceedings  as  an  assumpsit  of 
*'  James  Quarks  and  Charks  Neaky  and  was  dead  at  the 
^  time  of  commencing  this  suit ;  but  the  defendants  by 
**  their  counsel  objected  to  the  introduction  of  the  witness 
"  first  named,  because  no  notice  had  been  given  of  the  in^ 
"  tention  to  offer  testimony  to  that  effect.  Whereupon  the 
^^  Court  refused  to  permit  the  said  witness  to  be  examin- 
^^  ed."    The  complainant  appealed. 

Wicihamy  for  the  appellant.  It  is  the  regular  practice 
in  the  Courts  of  Equity  in  England  to  prove  exhibits  at 
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the  hearing  hyvha  voce  tesdmony  :  but^  in  tUt  oounUy^  MAmcB,i80i. 
to  save  the  trouble  of  witneaaes'  attendance,  di^  afe  usiia&jr  j^^T^j^]^ 
proved  by  conuni8si<Mi*     In  most  cases,  indeed,  they  are    rimirtkir 
merely  exhibited  and  inserted  among  die  papers*    But  if,  £1^^^^^  ^ 
when  aA  exhibit  is  introduced,  it  be  objected  to^  die  Cpurt     Neik. 
of  Chancery  oug^t  to  permit  proof  91  legal  form*  " 

As  to  the  length  of  time,  it  ¥Pas  diear  that  the  clause  m 
the  will  which  directed  that  the  testator's  land  should  be 
aold  for  the  payment  ctf  his  debts,  created  a  trust  and  tool^ , 
t)ie  case  out  of  the  statute  of  liaoutations* 

Warden^  for  the  appellees,  obsoved  that  it  was  only  ne- 
cessa^y  to  refer  to  dates  to  shew  that  the  decree  of  die 
ChanceOor  was  correct  in  dismissing  the  appellant's  bilL 
The  claim  was  clearly  barred  by  tho  statuteof  linutatioiis  ; 
and  no  circumstances  existed  which  would  bind  the  execu« 
tors  of  Charles  Neak  either  in  equity,  vr  at  law.  Neither 
Charles  Neale  nor  James  Quarks  who  subscribed  the  ac« 
count,  were  executors  of  William  Neale^  for  whom  the  ser- 
vices were  performed*  They  were  only  part  of  several  le- 
gatees ;  but  it  does  nai  appear  what  portion  of  the  estate 
they  received.  Their  pronuse  was  without  consideration^ 
and  merely  nudum  pactum  /  to  which  a  trust,  created  in 
equi^  by  diret^ng  lands  to  be  sold  for  the  payment  of 
debts,  is  never  presumed  to  extend. 

But  ^uarles  having  survived  Charles  Neale^  the  aj^l* 
lant's  remedy,  if  ever  she  had  any,  was  gone  against  the 
represen^ves  of  Charles  NecUe  both  at  law,  and  im 
equity. 

Rando^h^  in  itv^j.  There  is  nothing  nsore  clear  than 
that  a  party  has  a  right  to  prove  his  exhibits  atthe  hearing ; 
and  the  appellant  having  been  i»t>hibiled,  in  this  case,  the. 
Court  of  Chancery  must  have  erred*  It  is  only  necessary 
to  inquire  what  oug^t  to  be  the  conduct  of  this  Court, 
when  such  error  is  ducted. 


12t  ihpmm  Court  qfJpp^att. 

xitMH,ld08.      Jttdg*  Titeuiu    How  da  yo«  g«t  over  die  qoetiiaA -. 
^^!^^^^^^n^^  ftom  di0  ranrimrtfaiji  of  %«rfa  ; 

Ciiifttfeti^  ■     ■  *    '   ' 

l^seeiLn  of  f^^a^dolphi  !  adkbd^rtedgt  fe  to  bie  II  pHotiipIb  bodi  of 
^•***-  CWftt  6#  Equity  mA  bf  li&w,  *it  ^heJ^  tiiere  ai»e  Jdiiif 
obligors,  Ac  8uMv6i*  is  <*6ftJidei*fed  th^  pcrt6fl  Hidebted 
Thii,thougllirtthfeeAto/ktlaw,is  alW&yd  (fiioHftdiii  equity. 
If  the  t^^rsoAf  irh6  dies  fii-st,  )$  fethld  to  be  !h  |iossedsioti' 
o^  the  property  for  trhJdi  the  debt  gtew,  his  estate  i^  hA 
liable.  It  is  the  fUnd^  and  not  ttie  persohj  wftidi  is  re< 
garded  in  equity. 

WkkfMih^  lis  to  the  danie  poittt  Tht  ca*e  of  fiM^d 
(tf)  2  JFiwA.  ^arrUoft^iai  go^  so  &r  a^  to  toy,  that  an  obligation  would 
not  be  set  tip  in  equity  against  a  «/r^  dn/y.  But  here, 
iSTifd^  is  liaMe  as  devHee,  and  the  Court  wiH  set  Jip  the 
ot^gation  again^  Mm  on  the  g;rodnd  of  assets  recei'p'ed 
ftam  his  testator  ;  ^uarkfi  the  other  obligor  being  ii^d^ 
vent. 

Friday^  Match  25.  The  Judges  ddiver^d  thdf  opi- 
nions. 

Judge  TtrcK^R.  The  first  error  which  h  as^ighed  by 
the  appellant's  coimsel  to  the  decree  in  this  cause.  Is,  that 
the  Court  did  not  permit  die  appell^t  to  prove  an  exhibit 
at  the  hearing  by  viva  voce  testimony. 

The  exhibit  hi  question  was  an  assumpsit,  or  pronn^^  ilr 
writing,  purporting  to  be  subscribed  by  James  Quarks  and 
Charles  Neale^  and  to  be  attested  by  Francis  Graves  ;  by 
which  $liiairtes  aild  Me^e  in  Jtmey  1782,  obliged  them- 
selves (jointly)  to  pay  an  account  agahv^t  ^e.  estate  of 
William  Neatij  ^eceiEsed^  eoifittedeing  hi  17*61,  aiid  thd^ 
ing  in  tT%8,  on  or  hehn  the  Ist  day  of  Decemh^r  Afen 
next ;  and  the  coutisel  for  tJie  a^pdlaat  offefed  &t  the  hesc^ 
ing,  a  witness  to  prove  the  hand-writfag  of  FfOMh  OrdiMi 
the  witness  to  ti^e  paper;  but  not  the  hand-writing  of  the 
parties.  On  referring  to  Harrissn^s  Ck.  Pr*  p.  596. 1  find 
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tike  ink  there  laid  down  t6%«,  that  to  audione  tfaeexnsi-  uascii,1808. 
nfttum  of  a  witae&s  to  prove  m  txhiktt  at  the  hearing,  an  gJJ^^Jrtrixof 
order  must  be  previouBly  obtained  for  that  purpose*  •  No    Gbaadler 
such  order  had  been  obtained,  nor  any  notice  given  of  the  Exeeotort  t^ 
intention  to  offer  such  testimony ;  I  dierefore  tfaiidi  the     ^e*^- 
wkacMWM  properly  rejected.  *-^— 

The  second  error  assigned  js,  that  the  promise  in  writ>> 
tag  made  by  Char  its  Neaky  waa  made  on  good  considera* 
tion,  and  was  binding  on  him*  If  OkarU^  Neak  had  been 
an  exeoutor  of  lus  father's  ariQ^  this  would  have  been  cor- 
rect ;  or  if  there  had  been  any  devise  or  legacy  to  him  in 
die  wiU,  on  coruStion  diat  he  should  pay  the  debts  of  the 
testator*  H^^U&am  Aini/r'^  wUl  amtmg  the  exh&its,  directs 
his  executors  to  sell  suck  part  ^of  his  estate^  either  real  or 
personal^  as  they  shall  think  fit^  (vrith  the  exception  of  tha 
land  whereon  he  then  lived,)  for  payment  of  his  debts* 
That  will  was  proved  in  1768,  near  fourteen  years  before 
die  date  of  this  pretended  assumpsit*  There  is  no  proof 
diat  Charles  Neakhsui  either  a  larger  pordon  of  his  father's 
estate  than  the  rest  of  his  children,  or  ^en  any  portion 
whatsoever  ;  and  no  comiderOtion  whatever  is  mentioned 
in  the  assumpsit  i  diis  brings  the  case  to  the  question  de* 
dded  in  tiiis  Court  between  iSRtr,  ex)xutor  (^  Smithy  and 
FieliRng  Lewises  executors j  October  term,  1804*  That 
was  an  action  founded  upon  a  promise  in  writing  in  these 
words  :  "  I  hereby  oUige  mjrself,  my  heirs,  executors  and 
"  administrators,  to  indemnify  Mrs.  Smithy  (who  was  ex- 
^  ecntrix  of  Gharks  Smithy)  for  the  said  Chorke  Smkh^^ 
^  becoming  security  for  my  son  /*•  &  from  any  demand 
**  which  jE.  D.  &c»  may  have  against  the  executors  of 
^  Captasi  Smkh  on  diat  account,  provided  die  sum  doe» 
^  Botexceed  twohundredpomids,^  to  which  he  subscribed 
his  name  in  the  presence  of  a  witness*  Aad  a  minority  of 
dds  Court,  consisting  dien  of  five  Judges,  decided  it  to  be 
a  7mAimpac$um*  And  diough  I  was  not  one  of  that  ma- 
jority, I  cosisidar  die  questfon  as  settied  by  that  deciaion, 
aad  as  deciding  this  ease ;  there  being  no  equitsUe  eir- 
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MAROR.ldod-cunistancea  in  tbe  record,  that  I  caa  discover,  to  mik^ 

j^^J^^^JJ^?^^  such  a  promise,  as  this  is  alleged  to  have  been,  binding  upom 
Chandler    either  of  the  parties  who  are  said  to  have  subscribed  it* 

Executors  of     ^^^  ^^^  ^^^  ^^  point  in  favour  of  the  appelant,  it 

^^^^^'      appears  that  JameM  ^yarks^  who  subscribed  tbe  paper  at 

the  same  time,  survived  Charks  Neale^  so  that,  according  to 

(a)  3  Call,  the  decision  of  this  Court  in  jfohnsonv.  Richardson^^a)  the 
death  of  the  latter  discharged  his  estate.  And  there  are 
no  equitable  grounds  that  I  can  discover  to  charge  it  fur- 
ther in  equity,  than  it  was  charge^le  at  law. 

As  to  CharkM  Neale*s  having  subjected  his  estate  to  the 
pajnnent  of  his  debts,  that  must  be  understood  as  to  ju^t 
debts,  only  ;  and  I  consider  this  as  not  belonging  to  that 
class.  I  am  therefore  of  opinion  t^t  the  decree  be  af- 
firmed. 

.  Judge  Roane.  It  is  unnecessary  to  decide  whether  the 
Court  pf  Chancery  erred  in  refusing  to  receive  proof  of 
the  exhibit  at  the  trial ;  inasmuch  as,  upon  the  merits j  the 
appellant  never  can  recover,  and  therefore  was  not  injured 
by  that  error,  if  it  were  one. 

The  note  on  which  this  suit  was  founded,  created  no 
debt  on  the  part  of  the  makers,  as  it  was  made  without 
any  adequate  consideration.  It  is  a  mere  nudum  pactum. 
Neither  of  the  makers  received  the  benefit  of  the  servicea 
for  which  it  was  given ;  neither  of  them  are  executors  of 
William  Neak  from  whom  the  debt  was  owing  :  nor  is  it 
shewn  that  there  is  any  deficiency  of  his  assets,  which 
would  render  the  propertjr  received  by  the  makers  liable  to 
the  payment  thereof;  in  which  case  it  might  be  argued  that 
such  liability  would  afford  an  adequate  consideraticm. 

The  debt  was  barred  by  the  time  incurred  between  dbe 
making  of  the  note  and  the  date  of  C.  Neak'*s  will,  (to  say 
notiiing  of  the  lapse  of  time  preceding,)  and,  although  the 
trust  created  by  such  will  for  the  pajrment  of  debts  would 
be  considered  as  a  waiver  of  the  act  of  limitations,  it  is 
presumed,  it  will  not  extend  to  a  mete  nudum  pactum. 
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The  trust  created  by  the  will  of  C.  Neale  was  for  the  pay-  m Amov,l80& 
ment  of  his  debts  ;  under  which  description  the  cfaum  in  e^J^^JJI^J!]^^ 
question  is  not  comprehended*    In  the  case  of  Trueman    Chandler 
T.  Fenton^(a)  up<m  this  subject,  Ae  point  arising  in  the  Executors  of 
prcisent  case  seems  to  be  conceded.    The  cases  in  which  a      Netlc. 
debt  extinguished  is  revived  by  a  new  promise,  appears  to  (^j  ^^^^ 
be  where  the  debt  was  due  in  conscience^  and  tWs  would  ^^• 
seem  to  exclude  the  oue  of  a  nudum  pactum  /  for  a  man  is 
not  bound  m  conscience  to  pay  any  thing,  unless  he  has  re- 
ceived a  benefit  from,  or  produced  a  loss  to,  the  other 
party*     So  also  it  is  held,  that  an  acknowledgment  of  a 
debt  so  as  to  take  it  out  of  the  statute,  does  not  g^ve  any 
new  cause  of  action  ;  but  only  revives  the  old  cause,  and 
is  of  no  other  use  but  to  prevent  the  bar  by  the  «tatute«(^)   W  i^,f^ 
Considering  this  also  as  a  joint  note,  the  action  is  gone  488.  1  SaU, 
at  law  against  tiie  representatives  of  Neale^  in  consequence  jg^J^!^  ^* 
of  ^uarles's  surviving  him ;  and  in  equity  it  cannot  be  set 
up  against  them  but  on  the  ground  of  a  moral  obligation 
antecedently  existing  on  the  part  of  Nieale  to  pay  the  mo* 
ney.(c)     In  this  case  no  such  obligation  existed,  nor  is  it  (f)  *««  Jf"^ 
shewn  that  either  of  the  promisers  were  responsiUe  for  torof  Jfo^ 
any  thing  prior  to  the  making  the  note  in  question.     On  ]^Jj^^'  ^ 
the  merits^  therefore,  the  law  is  clear  for  the  appellees,  and  WmL    136. 
the  decree  must  be  amrmed.  ^^g^  ^ji^^ 

Judge  Fleming  was  in  favour  of  aflSrming  the  decree 
of  the  Chancellor. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decrep 
•f  the  Superior  Coi^of  Chancery  AriiEifSDt 
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j^^  ^       Da ws(m  4cg'ai»fr  Thrastoa  aad  others,  Justices  of 
Marid^  18.  Frederick  Comity* 

^of  a'd^ild     THIS  was  an  appeal  from  a  judgment  of  the  District 

toTccord  is »  Court  of  IVmcheater^  overruling  a  motion  made  by  the 
mere  tm»<t<  „  i.  .  t       j-  i 

t9rial  act  of  appellant  for  a  ^rtvoj^tory  mandamus,  to  be  directed  to 

Stend^  on^  the  Justices  of  Frederick  County,  commanding  them  to 

ty  as  notice  admit  to  record  a  deed  of  emancipation  executed  by  him 
of. its  exiH^  -       -  *  ^ 

f>c«,  anddoea  to  sundiy  slaves. 

"^*  ^tkMial     Dawson  produced  to  the  Court  of  Frederick  County  a 

validity,        deed  of  emancipation  executed  by  himself  as  trustee  of 

Jbre*"a  deS  Robert  Carter^  deceased,  to  pertain  negroes  therein  named 

U  prcaented  and  prayed  the  Court  to  admit  the  same,  to  record^  "  and  to 

for  recopd,  it  .  '       ' 

ought  to  be  ^^  certify  on  their  record,  that  a^  many  of  the  negroes  (alt 

ivS'^oS^  %  "  ^^  whom  were  then  in  presence  of  the  Court)  as  qw 

farasitougkt  ^^  peared  to.  their  judgipient  to  be  so,  were  of  sound  mind 

**  and  body  ;  the  males  above  the  age  of  21,  and  the  fe» 

cJSt'"51^  "  «^c8  above  the  age  of  18,  and  all  under  45  years.'' 

ooni  tmpro-  TThis  motion  wa^  objected  to  by  the  counsel  for  Carter^s 

to  admit   a  executor,  who  had  been  employed  to  prosecute  a  suit  is\ 

^ved^  and  ^'*  ^^^^^^  against  J)€cwsonj  and  having  then  and  there  read 

tecorded,  it  to  the  Court  the  bill  previously  filed  in  the  said  suit,  (in 

pelied  ^"a  which  a  subpoena  had  been  executed  on  Dawstm,  and  rc- 

f^^^l^°^     turned,)  moved  the  Court  as  a  Court  of  Chancery^  to  rc» 

strain  Daxvson^  by  inj^nction,  £rom  disposing  of,  or  in 

any  manner  interfering  with,  such  of  the  slaves  referred  to 

IB  Carter^s  deed  of  trust  to  him  as  wer6  undisposed  of  at; 

^t  time.    The  Court,  being  of  opinion  that  ihe  negroes 

present  were  some  of  those  included  in  Carter^ s  deed  of 

trust,  and  that  Dawson  ought  to  be  restrained  from  the 

exercise  of  any  further  power  under  the  said  deed,  afward-> 

ed  the  injunction.    Darvson  again  renewed  his  motion^  as 

before,  which  was  refused. 

In  Aprils  1805,  Dawson  applied  to  t^e  District  Court 

for  a  mandamus  to  be  directed  to  the  Justices  of  Frederick 

County  to  compel  them  to  admit  to  recprd  the  said  deed 
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td  etaarndpatdon,  and  to  certify  as  to  the  heahh  and  agea  at^nrwa^Wt 
of  Ae  negpoca  in  the  ferm  pre8Ci*cd  by  law.     The  Di»-  "^^Xmt 
trict  Court  awarded  a  tomSticmlwmndamta  ;  ufcai  th&  re^         v; 
turn  of  which,  the  Justicea  aet  forth  at  large  the  j>roceed-  J^teSu^. 
ings  in  the  Court  of  Frederick  County,  in  the  year  1«05^  "   '" 
to  the  effect  above  stated.    The  return  recites  Ae  deed  of 
trust  from  Carter  to  Dawson  /  whidi  bears  date  the  8th  of 
November  J 1797  y  and  is  intended  to  provide  for  the  gradual 
emancipation  of  the  slaves  therein  conveyed*     It  vesta 
In  Dawson  the  right  to  sell  a  larger  number  of  negroes  for 
A  term  of  years  to  raise  a  sum  of  money  for  the  benefit  of 
Carter^  part  of  which  was  to  be  retained  by  Daweon  for 
the  use  of  the  infirm  negroes  among  those  intended  to  be 
emancipated.    The  Justices  made  their  return  to  die  Bis* 
trict  Court  in  October >,  1805  :  whereupon  Dawson  moved 
for  s.  peremptory  mandamus j  whidi  motion  being  overrul*- 
ed,  he  appealed  to  this  Courtf 

The  Attomey^Generalj  for  the  appellant,  made  the  fol«» 
lowing  points : 

1.  That  the  deeds  from  Carter  to  Dawson  authorised 
the  latter  to  give  deeds  of  emancipation  to  the  negroes  in 
the  proceedings  mentioned. 

2.  That  the  County  Court  erred  in  granting  the  injunc* 
idon. 

3.  That  the  County  Court  should  have  suffered  the  deed 

from  Dawson  to  have  been  recorded  ;    and  should  have  , 

granted  the  certificate  he  asked  for,  it  being  a  mere  mi^ 
material  act,  and  not  conclusive  as  to  the  right  of  pro<» 
perty. 

4.  That  the  District  Court  ought  to  have  awarded  m 
peremptory  mandamus  to  enforce  a  compliance  with  the 
motion  of  Dawson* 

Page^  for  the  appellees.  By  the  act  of  iy48,(a)  aD  (a)  jp<<:  iroi 
persons  were  prohibited  from  emancipating  then-  slaves,  ^  ^iSH^ 
except  for  meritorious  services  to  be  adjudged  and  alloiv^d 
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HA»cM»l8oa'  hy  the  Governor  and  Council.    And  by  the  act  of  iy82^(«} 

^^^^^^  slaves  could  only  be  emancipated  in  a  particular  manner. 

T*         1,  It  could  only  be  done  by  deed  or  will  proved  and  re- 

and  othMt.  corded*    2*  Emancipation  must  be  immediate  and  not  in 

■"  ■  ■  Juturo*    Z.  It  must  be  by  the  master  himself,  and  not 

(a\  Sd,  1785  ^  •  "^ 

p.l59.ch.2l!^ough  the  intervention  of  another.    4.  The  instrument 

must  be  recorded  in  the  Court  of  the  Coimty  where  the 

master  resides  ;    but  this  deed  was  recorded  in  Northunv' 

berland  District  Court.     Again  :  The  deeds  from  Carter 

to  Dawson  ought  not  to  be  considered  as  instruments  of 

emancipation,  but  merely  as  letters  of  attorney^  quthortS' 

ing  Dawson  to  emancipate  the  slaves*     If  so,  Carter  hav* 

ing  died  before  Dawson  made  his  deed  of  emancipation, 

the  letters  of  attorney  were  revoked  i  and  DanmorCs  power 

(M  1   Bat^  to  act  under  them  cea«ed.(&) 

320.  Ut^  (E.)      If  Dawson  is  to  be  considered  as  a  trustee^  the  County 

Cb. Iri<f. 52 A.  Court  in  Chancery  had  power  to  award  the  injunction; 
and  this  Co^rt  will  not  presume  that  they  acted  improperly. 
When  a  Court  of  Chancery  has  jurisdiction  of  a  case,  it 
cannot  be  transferred  to  a  Court  of  common  law,  even 

(c)  1    Ci/ir,  though  the   tase  had  originated  in  a  Court  of  law.(c) 

V.  Ibicker.  Xf  the  County  Court  had  cognisance  of  the  cause,  before 
the  application  of  Dawson  for  a  mandamusy  he  oug^t  not 
to  be  encouraged  in  a  contempt  of  that  Court  where  the 
question  was  properly  depending :  nor  will  this  Court  re- 
vise the  case  as  it  stood  before  the  County  Court  in  Chan- 
cery, without  having  it  brought  before  th^m  through  the 
Superior  Court  of  Chancery.  But,  if  this  Coiut  should 
reverse  the  judgment  of  the  District  Court,  will  not  the 
County*  Court  still  have  power  to  enjoin  Dawson  from 

(i)  Sec  Am-  proijeeduig  t(d) 

^^ath^ie!'  ^^  ^^^  ^^  ^^  revised  herey  as  it  should  have  been  be- 
fore the  District  Court.  Thai  Court  had  no  power  to  dis- 
solve the  injunction  of  the  County  Court ;  nor  will  this 
Court  do  it.  Such  a  proceeding  would  produce  a  clashing 
of  jurisdictions,  which  would  be  productive  of  great  mat* 
chief« 
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Thursday  J  March  24.    The  Judges  delivered  tfieir  opt-  ifABem,l80a. 


Dawion 

T. 

Judge  Tucker.    Dawson^  the  appellant,  as  trustee  of  JdoSIwi 
Robert  Carter  of  Westmoreland^  produced  to  the  Court  of  i 

^Frederick  County,  a  deed  of  emancipation  executed  bj 
him  to  certain  negroes  therein  named,  and  prayed  the 
Court  to  admit  the  same  to  record^  and  to  certify  on  their 
record,  that  as  many  of  the  negroes  (all  of  whom  were 
dien  in  presence  of  the  Court)  as  appeared  to  their 
judgment  to  be  so,  were  of  sound  mind  and  body  ;  the 
males  above  the  age  of  21,  and  the  females  above  the  agc^ 
of  1 8,  and  all  under  45  years*  This  motion  was  objected 
to  on  the  part  of  Mr.  Carter^s  executor  ;  and  his  counsel 
then  and  there  read  to  the  Court  a  bill  previously  filed,  and 
in  which  a  subpoena  had  been  executed  on  Dawson^  and  re- 
turned^ and  moved  the  Court,  as  a  Court  of  Chancery ^ 
that  it  would,  by  an  injunction,  restrain  Dawson  from 
disposing  of,  or  in  any  manner  interfering  with,  the 
•slaves  referred  to  in  Robert  Carter'* s  deed  of  trust  to  him, 
diat  were  undisposed  of  at  that  time.  The  Court  being 
satisfied  that  the  negroes  present  were  some  of  them  in- 
cluded in  Carter'* s  deed,  and  that  Dawson  ought  to  be  re- 
stnuned,  awarded  the  injunction,  and  after  that  Dawson 
4igain  renewed  his  motion,  as  before,  which  the  Court  re- 
fused. Dawson  then  applied  for  and  obtained  a  conditional 
mandamus  from  the  District  Court,  upon  the  return  of 
which  the  Justices  made  a  return  at  large  to  the  preceding 
effect :  upon  which  Dawson  moved  for  a  peremptory  ma;j- 
damusj  which  motion  being  overruled,  hfe  has  appealed  to 
this  Court. 

The  County  Courts  in  Virginia  act  in  a  variety  of  ca- 
pacities and  characters.  They  are  Judges  of  all  suits  and 
controversies  arising  within  their  Counties,  either  in  ac- 
tions at  common  law,  or  in  suits  in  Chancery  ;  or  in  con- 
troversies concerning  wills,  letters  of  administration,  mills, 
roads,  8cc.     In  causes  at  common  law  and  in  Chancery 
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xA&ou,1808.  there  must  be  both  a  complainant  and  a  defendimt  before 

Dawa^  the  Court  can  have  jurisdiction,  or  do  any  act.     In  the 

▼•         cases  of  wills,  letters  of  administration,  mills,  &c.  their 
Thruaton     .     .    ,.    .  .  -.    . 

and  others,  junsdicdon  commences  upon  an  tx  parte  motion,  and  the 

— —  person  meaning  to  controvert  it  makes  himself  a  vohtntaryi 
defendant  {  whereas,  in  suits  at  common  law,  and  ixi 
Chancery,  the  defendant  is  in  general  an  involuntary  one. 
In  all  these  cases,  however,  they  ;Eict  as  a  forensic'  Courts: 
if  there  be  a  controversy  instituted  in  either  of  the  above 
modes.  They  act  moreover  as  a  board  of  police  for  the 
comitry ;  a(nd,  in  this  character,  have  not  forensic  juris- 
diction ;  as  in  laying  the  County  levy^  recommeikling  she- 
riffs, coroners,  militia  officers,  and  justices  of  the  peace  : 
in  all  which  they  act  merely  as  ministerial  persons  :  and 
though  they  act  in  all  these  several  characters  and  capaci- 
ties in  the  same  day,  the  character  in  yrhich  they  act  is  de- 
termined by  the  nature  of  the  case*  When  a  cause  is  be- 
gun as  a  suit  at  common  law^  they  cannot  make  any  order 
in  it  as  a  Court  of  Chancery,  but  must  proceed  according 
to  the  course  of  the  commo9  law  until  there  is  a  final  judg- 
ment therein.  Nor  can  they  when  proceeding  as  a  Court 
of  Chancery  take  any  step  not  warranted  by  the  usual 
course  of  proceeding  in  Courts  of  Equity.  If,  for  exam- 
ple, a  suit  be  instituted  at  common  law  for  the  recoveiy  of 
slaves  by  an  action  of  detinue,  and  the  defendant  being 
unable,  or  imwilling  to  give  special  bail,  should  fail  to  en- 
ter his  appearance,  and  suffer  an  office  judgment  to  be  con- 
firmed against  him,  it  would  not  be  competent  to  him,  at  the 
momentthat  a  jury  was  about  to  be  sworn  to  execute  awrit 
of  inquiry,  to  produce  to  the  Court  a  bill  in  equity  against 
the  plaintiff,  and  move  the  Court  for  an  injunction  to  pre- 
vent the  plaintiff  from  proceeding  to  execute  his  writ  of 
inquiry,  whatever  equity  his  case  might  present.  The 
plaintiff  must  be  permitted  to  proceed  according  to  the  regu- 
lar coiu-se  of  the  common  law ;  but,  when  he  has  obtained 
his  judgment,  he  may  be  inhibited  from  issuing  his  execu- 
tion until  the  matter  shall  be  heard  in  equity  ;  as  is  every 
day's  practice.    So  when  a  deed  is  offered  to  be  proved. 


/ 
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the  Court  quoad  hoc  sits  as  a  Court  of  Registry^  only.     It  march.1801 
is  to  examine  the  witnesses  as  to  the  execution  of  the  deecL  ^"^T^^^^^^ 
or  to  receive  the  acknowledgment,  if  presented  and  offered         v. 
to  be  acknowledged  by  the  maker  of  it,  as  a  matter  of  right  ^^  ^^^^i 
and  duty.    The  contents  of  the  deed,  further  than  to  know  — — — 
whether  it  ought  to  be  proved  by  one,  two,  or  Aree,  or  more 
witnesses,  in  order  to  be  admitted  to  record,  are  not  a  sub- 
ject for  their  inquiry  ;  much  less  the  operation  or  effect  of 
it.     Nor  can  they  when  a  deed  is  thus  brought  before 
diena  for  probate  and  recording  only,  avail  themselves  of 
their  character  as  a  judicial  Court,  and  refuse  to  admit  the 
proof,    because,  by  possibility,  the  maker  of   the    deed 
may  have  no  rig^t  as  against  other  persons  to  make  such  a 
deed.     This  case  is  so  nearly  like  that  of  Rex  v.  Justices 
of  Derbyshtre^{a)  that  it  seems  to  me  to  determine  the  (a)  iw.  ML 
question.      A  motion  was  made  for  a  mandamus  to  regis'-  ^^ 
ter  a  certain  tenement,  which  was  certified  to  the  Quarter 
Sessions  as  a  place  set  apart  for  the  meeting  of  protestant 
dissenters  :  the  Justices  shewed  cause  against  the  motion  ; 
"  but  the  Court  was  of  opinion  that  in  registering  and  re* 
**  cording  the  cerdficate,  the  Justices  were  merely  minister 
**  riaJy  and  that,  after  a  meeting-house  had  been  duly  re- 
registered; still,  if  the  persons  resorting  to  it  did  not  bring 
^  themselves  within  the  act  of  toleration,  such  registry 
**  xvill  not  protect  them  from  the  penalties  of  the  law."    So 
in  the  case  before  us,  I  consider  the  Justices  as  merely 
ministerial  to  the  proof  and  recording  the  deed  :  still,  if 
any  of  the  persons  therein  named  arc  not  entitled  to  their 
emancipation  under  the  deed  from  Robert  Carter  to  the 
appellant  Dawson^  Ae  acknowledgment  and  recording  of 
DawsorCs  deed  will  not  release  them  from  slavery.     I  am, 
for  these  reasons,  of  opinion,  that  the  District  Court  ought 
to  have  awarded  a  peremptory  mandamus^  and  that   tht 
judgment  be  reversed,  with  directions  accordingly. 

Judge  Roane.     Not  kno^ving  that  the  deed  in  question, 
in  this  case,  is  not  justified  by  the  act  of  1782,  respecting 
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icA&CH,1809.  emancipation  ;  and  if  not,  believing  that  the  recorcUng  of 

^^^^^^  it  will  give  it  no  additional  validity,  I  am  of  opinion  that 

▼.         it  ought  to  have  been  recorded  ;  to  avail  quantum  valere 

and  othcpi.  fo^^^^*     I  therefore  think  that  the  County  Court  erred  in 


'  not  permitting  it  to  be  proved  and  recorded,  and  that  a 

peremptory  mandamui  ought  to  issue, 

Judge  Flemihg.  It  appears  to  me  both  from  the  case 
(a)  1  W'  Bl  of  The  King  v.  Tfie  Justices  of  Derkyshire^(fi)  and  from  , 
^'  '  the  nature  and  reason  of  the  case,  that  the  Justices  of  Fre* 
derici  County,  when  they  refused  to  admit  to  record  the 
deed  presented  by  J)crwson^  were  acting  in  their  ministerial 
character,  merely  :  and,  as  such,  were  bound  to  receive 
the  deed,  and  to  order  it  to  be  recorded  ;  without  consi^ 
dering  what  was  to  be  its  effect  or  operation  at  a  future  day, 
I  am,  therefore,  of  opinion,  that  a  peremptory  mandamus 
ought  to  be  awarded* 

By, the  whole  Court,  (absent  Judge  Lyons,) 
**  The  judgment  of  the  District  Court  reversed,  and 
^'  a  peremptory  writ  of  mandamus  awarded,  to  be  directed 
*'  to  the  Justices  of  the  County  Court  of  Frederick^  com- 
**  manding  them  to  receive  proof  or  acknowledgment  of 
"  the  deed  of  emancipation  in  the  proceedings  mentioned, 
**  and  admit  the  same  to  record,  and  to  certify  on  their 
"  record  that  as  many  of  the  persons  named  in  the  aaid 
**  deed  as  then  appeared  to  their  judgments  to  be  so,  were 
"  of  sound  mind  and  body  on  the  3d  day  of  Aprtl^  1805, 
"  (when  they  were  before  the  Court  of  the  smd  County, 
*'  and  the  appellant  offered  to  acknowledge  the  said  deed,) 
**  the  males  then  above  the  age  of  twenty-one  years  and 
**  under  forty-five,  and  the  females  then  above  the  age  of 
**  eighteen  years  and  under  forty-five." 
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Tbrpin,  administrator  of  James,  against  Thomas's 

Represcntatives.(  1)  March  A. 


ON  an  appeal  from  a  iiecrec  of  the  Superior  Court  of  ^  ^^^  ^[ 
^.^^  ^^  ^  equity  cannot 

Chaacery  for  the  Richmond  District,  pronounced  in  June^  relieve   a- 

190Q^  whereby  the  bill  of  the  appellant  was  dtsmisded*  Sd^Uiciit**! 

yam€9  was  high  sheriff  of  CumA^Awii/  County,  for  the  »a^  uf**'^ 

years  irra  and  1774,  and  Wm.  C*  HUl  and  J  esse  Thtmat  pound  that 

were  his  deputies:  ^they  had  also  been  co-deputies  imdcr  %^  ^ 

one  Smith  the  preceding  high  sheriff.    In  iKoy,  1773,  Hiti  tbough    the 

gave  a  receipt  to  Thomas  for  sheriffs^  tickets,  according  to  Uw  waa  not 

a  list  containing  the  specific  items,  which  was  headed,  «"*»dcd     to 

f'  Sheriff  oi  Cumberland^  Jesse  Thomas  Ticket  List^'*  and  not   entitled 

subscribed  as  follows :  "  Received  tickets  agreeable  to  the  ^flj^^^nd 

**  above  list,  which  I  promise  to  coUect  or  return  accordinjr  ^^  j"^^"  ^ 
*^  ^  ment  waa  ob- 

^  to  law.  Wm.  C.  IftU^  D.  Sheriff,^'  without  sa^nj^  for  uined  by  dc 

whom.  -^^- 

To    entitle 

'  the    defend* 

snt  at  law  to 
(1)  A  preyiouB  ^eation  in  this  caae  Was,  whether  the  Cdbrt  wouK*  Jefiefkicqu!- 

proceed  to  a  h«iarin(  aga^itt  (he  reprttentati^i  of  ^homM^  in  that  general  ty    in    au^ 
tfaavacter,  or  ^whether  the  tepveaentattvea  AouU  be  epeciaUy  named.  ^^^^  ^^'^ 
The  caiiae  baring  abated,  by  the  death  of  ThoHnaet  was  revived,  by  oofr'  g^^m^  gQ*. 
aeat,  at  the  last  term,  in  the  name  of  hb  repretentatiwet  geuroHj^,  gestion    of 

fraud  or  eur* 
Judge  TucKKR  Wis  of  opinion,  thM  the  Court  ought  not  to  proceed  j^mt,  or  some 

tin  t^  parties  were  before  it  i^F  iMifir.  fS^  ^S*^ 

■^  '^  astiffned  top 

Judge  RoANK  thou|^  tha  as  the  suit  had  been  revived  bjf  ctnmm  ^^^^^''^ 

against  the  representadves  of  the  appellee  general]}!^,  it  might  be  a  sur-  f^^^  |^t  law** 

prise  upon  his  counsel  nan  to  object ;  and  cited  tbe  case  of  Southal  v. 

M^Keamdfia)  in  which  such  a  practice  seems  to  have  been  sanctioned  '^penott,not 

bytiiisCourt.  jutoocnt,  is 

Jtidge  Fi^EMiKG  concurring  in  opinion  with  Judge  TucKsii,  another  u  |q  ]"^  ^ 
«Mse  wae^  ceHed.  But  Mr.  May  having  afterwards  suggested,  that  equity,  mere« 
there  wa0  a  Mr.  7%«»M^  who  was  administrator,  the  cause  was  opened,^  ^^that 
and  stood  revived  in  the  name  of—- 7^&ofiui»,admiiiiMrati»'»  &C.  be  was  /re- 

It  seemed,  however,  le  be  the  opinion  of  the  Court,  that  in  future  no  cross-exa* 
cause  should  be  considered  as  revived,  tiU  some  person  shouii  be[  mined   th^ 
named  as  a  party  representing  the  deceased.  ^      '*^'' 

339. 
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In  July^  1785,  Thomas  obtained  judgment  on  motion, 
and  without  opposition,  against  James^  as  late  high  sheriff, 
for  the  amoimt  of  the  above  tickets ;  James  assigning  as  a 
reason  for  his  making  no  opposition  to  the  motion,  that 
he  took  it  for  granted  the  amount  was  due  from  Hill^  his 
deputy,  and  that  he  should  have  his  remedy,  over  against 
him.  Afterwards,  in  September^  1785,  James  moved  for 
judgment  against  HiU:  but  his  motion  was  overruled,  "  it 
**  appearing  to  the  Court  that  the  receipt  of  Wm^  C.  HttL, 
*'  on  which  the  judgment  was  obtained  by  Jesse  Thomas 
*^  against  the  said  James^  at  late  high  sheriff,  was  dis- 
"  charged  by  the  said  Wm.  C.  HillJ*^  At  what  Hmej  or  to 
whom  the  receipt  was  discharged,  the  record  does  not 
shew. 

Thomas  having,  in  the  year  1797,  renewed  his  judgment 
against  James  by  a  writ  of  scire  faciasy  the  latter  obtained 
an  injunction  from  the  late  Judge  of  the  High  Court  of 
Chancery,  stating,  that  HtU  had  paid  Thomas  the  amount 
before  the  rendition  of  the  original  judgment:  also  al- 
leging in  his  bill  that  Thomas  (though  not  a  party  to  the 
motion  against  Hill)  was  present  and  cross-examined  the 
witnesses*  Of  this  last  circumstance,  however,  there  is  no 
further  proof  than  its  being  alleged  in  die  bill,  and  not 
denied  in  the  answer. 

The  answer  of  Thomas  positively  denied  the  fact  of  pay- 
ment.  It  was  proved,  indeed,  that  in  1783  and  1784,  TA^ 
mas  acknowtedged  that  he  and  Hill  had  settled  all  their 
accounts,  except  a  small  store  accoimt ;  but  it  was  insisted 
in  the  answer,  and  established  by  testimony,  that  this  ac- 
knowledgment related  only  to  the  accounts  between  Hill 
and  Thomas  as  co-deputies  of  Smithy  the  immediate  pre- 
decessor of  James.  It  is  further  proyed,  that  after  the 
time  when  Thomas  made  the  above  acknowledgment,  HiU 
admitted  tiiat  the  ticiets  had  not  been  paid  by  him,  but 
said  ihsA  James  had  himself  collected^  and  oug^t  to  pi^  for 
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The  injunctioQ  having  been  dissolved,  and  the  biD  dis-  icAmca^aot. 
.misled  on  a  final  hearing,  an  appeal  was  taken  to  this  ^"^rvn^ 

Court.  ▼. 

Thomta. 

Randalphy  for  the  appellant,  argued  that  die  judgment 
of  Thomas  against  James  was  neither  warranted  by  law 
nor  equity.  These  tickets  were  for  services  rendered  by 
Thomas  as  the  deputy  of  Smithy  the  immediate  predecessor 
of  yames.  The  act  of  1745,(a)  authorises  a  sheriff  to  make  (a)  Ed.  lTG9f 
'  distress  for  fees  due  to  himself y  or  the  sheriff  of  another  Ctniri'  12.  *^  * 
fy,  which  shall  be  put  into  his  hands  to  collect.  But  no  law 
imposed  upon  a  succeeding'  sheriff  the  duty  of  collectiog  feea 
due  to  ^preceding  deputy-sheriff*.  The  Idth  section  of  tht 
same  act,  gave  a  remedy,  by  motion,  against  a  sheriff  for 
the  secretary* Sy  clerks^ ^  and  surveyors^  fees  j  but  no  law  au- 
diorised  a  motion  for  sheriff^  fees  till  the  year  1802.(i)      (^)  See  Msm. 

The  judgment  of  Thomas  against  James  was  by  default;  ^^  ^y  p^  j* 
which  is  not  binding,  as  to  facts^  either  in  law  or  equity. 
In  the  subsequent  modon  of  James  against  Hilly  the  Court 
was  satisfied  that  the  tickets  had  been  previously  paid  by 
Hill  to  Thomas;  and,  although  Thomas  was  no  party  to 
diat  motion,  yet  he  was  present,  and  in  vain  attempted  to 
f^e  sud  to  James.  This  is  expressly  alleged  in  the  bill^ 
and  not  denied  in  the  answer. 

The  great  lapse  of  time  before  Thomas  moved  for  judg- 
ment agunst  Jamesy  and  his  delays  in  attempting  to  en- 
farce  it,  are  strong  arguments  against  the  justice  of  the  de- 
^  mand* 

Hayy  for  the  appellees.  Whatever  error  mi^t  have 
been  committed  by  the  County  Court,  in  rendering  judg- 
ment for  Thomas  against  JameSy  it  was  a  question  purely* 
of  a  l^al  nature,  which  is  no  ground  for  the  interference 
of  a  Court  of  equity.  If  this  Court  could  properiy  hava  . 
considered  the  questicxi,  it  would  still  have  been  governed 
by  a  well  known  rule,  that  he  who  comes  into  a  Court  of 
equity  for  relief,  must  submit  to  do  equity*   Admitting  the 
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uKwcmMM^  judgBsen*  ef  Tktmta  agaiast  Joum  to  hare  been  entmeous 

^^^r^^*^  ia  point  ofktm^  yet,  the  money  being  due  in  ccfwciencej  a 

T.         Court  of  equity  will  not  prevent  the  payment  of  it. 

"'        It  is  true  that,  on  the  motion  of  yames  agsunst  HiU^  the 

Court  gave  to  tbe  testimcmy  an  extent  to  which  it  wae  not 

entitled.    yamr#  waa  defeated  cm  the  ground  diat  tbe  re* 

ceipt  had  been/Niu/by  £i/L     Bat  this  was  unimportant  at 

it  respected  ThawuM^  skcc  a  majority  of  the  wknesses 

piore,  *that  Ms  accounts  with  J^tt  had  been  setded,  but 

dnt  tiuse  tkiets  were  not  taken  into  the  account.    The 

money  was  consetjpientfy  due  to  Tkmnm;  and  frpm  whom 

it  was  due  was  a  questkm  between  James  and  HilL 

No  infinrenoe  ia  to  he  drawn  from  the  silence  of  Tkowuu 
from  1^73  to  1785,  when  tJie  situation  of  the  country  ia 
i^onsiQerefit 

As  to  the  position,  that  the  allegations  «f  the  biU  a«  to 
he  taken  as  admUtedi,  because  they  are  not  0kjmd  in  the 
answer,  it  ia  in  direct  opposition  to  a  rule  of  ^  Superipr 
(a)  See  ixme,  C6urt  of  Chanoery,  esuddished  at  the  last  term«(a) 

p.  17.    Dan* 
gerfiM  and 

oiker4r,ciai'     Wedneedutu  M^oh  30.     The  Judges  delivered  thek 

borne  and  ,   . 

^thtTM.         opiniona. 

Judge  Tucker*  This  cause  having  abated  by  the  death 
of  one  of  the  parties,  was  revived  by  consent  last  term 
agunst  the  representatives  of  the  fvuty  deceased,  wiAoi^r 
naming  them.  The  cause  was  now  called  ibr  hearings  ma 
person  having  been  made  defendant  by  name,  in  conac^ 
quence  of  that  order* 

I  was  of  opinion  we  ou^  not  to  proceed  to  a  hemng 
of  the  cause,  until  th^  parties  were  before  the  Const  ^ 
name* 

.  Judge  Ro AVE  cifee4  Soutiud  v*  M'Kfimuti  which,  aj^ptai^ 
ib)  Vide  1  ed  to  nse  to  be  in  favours  of  my  idea*(^)  He  aeemed  to 
W^h,  339.    ^j^  ^  ^3i  Height  proceed* 

Judg^  Fx^KMina  eoncarring  in  opini<m  with  me,  anotheo 
c»»se  was  ^ed»    But  Mr.  Ji^  aiterwABda  ^nggcated^ 
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diat  there  was  a  Mr.  TAomoi^  who  was  citl»r  executor  or  MiiMfi,180t« 
administrator^ 
The  cause  was  opened*    But  the  Court  seemed  to  agree 

that  in  future  no  cause  should  be  cMisidered  as  rerivcd  

until  some  person  should  be  named  as  a  party ^  reprasenting 
^  party  deceased. 
The  case  appears  to  be  this :        ^ 
One  W.  C.  HiUy  i^  JUay^  xm  or  1773,  being  a  deputy- 
sheriff,  in  the  County  of  Cumberland,  for  JoAnee^  die  ap* 
pellant's  intestate,  who  seems  in  his  biU  to  admit  that  he 
was  then  high  sheriff  of  that  County,  subscribed  a  papw 
headed  thus,  <*  Sheriff  of  Cumberland^  Jemt  Thomas^e  ticket 
li8t>"  to  which  he  subjoined  a  receipt  as  follows^  ^  Received 
tkkets  agreeaUe  to  the  above  Ibt,  which  I  promise  to  col- 
kcty  or  return  acoHrding  to  law.    IF.  C.  JSUlj  D.  Sheriff,^ 
without  saying  for  whom.    On  the  S5th  or  SI6th  of  ^tdy^ 
J785,  Thomas  obtained  a  judgment  without  opposition  <m 
motion  against  Jamee^  the  high  sheriff,  for  die  amount  of 
these  tickets*     After  which  Jamm  moved  for  judgment 
against  HUl^  his  depu^,  but  his  motion  was  overruled,  be* 
cause,  as  he  alleges  in  his  bill,  it  appeared  to  die  Court  that 
the  receipt  had  been  discharged  l^  Htll  himself,  Thomae 
(though  not  a  party)  being  present,  and  cross-examining 
the  witnesses.     Of  this  last  circumstance  there  is  nd  proof 
diat  I  have  discovered  in  the  record,    ^amesy  in  the  year 
1797,  obtained  an  injuaction  to  a  judgment  upon  a  writ  of 
scire  faciae  sued  out  by  Thomas  upon  the  first  judgment, 
^od  upon  the  hearing  the  Chancellor  dismissed  hb  bill  widi 
costs ;  upon  which  James  appealed  to  this  Coiut. 

That  the  judgment  against  James  was  erroneous,  and 
mig^  hove-been  reversed  at  Imv^  appears  sufficiently  clear, 
to  me,  from  dus  circumstance.  The  fee^faill(a)  was  a  tern-  (^)  £.  ft. 
porsry  act.  It  had  been  twice  contiiraed  before  James  was  ^^'  ^  ^ 
h^  sheriA  It  expired  in  May^  1774,  was  revived  aAd 
continued  in  Oct.  1777  and  Oct.  1778,  when  it  again  ex* 
ptred ;  and  was  agmn  revived  in  Oct.  178S,  and  continued 
for  two  y^vrsy  when  it  expired,  add  una  again  revived 


144  Supreme  Court  of  Appeals. 

MABCH,1808.  in  Oct.  17'85.(a)  The  judgment  obtaiited  by  Thomas  ^aa 
in  the  interval  between  the  last  mentioned  expiration 
and  the  revival  thereof;  consequently  the  remedy  by  mo* 
tion  did  not  exist  at  that  time,  even  if  the  judgment  were 

(fl)  i.  r.     right  upon  the  merits. 

A  second  reason  why  the  judgment  as  agiunst  James 
was  erroneous,  and  might  have  been  reversed  at  law,  appears 
to  me  to  be  this.  The  sheriff  is  not  bound  by  law  to  collect 
the  fees  which  may  be  due  to  his  predecessor  in  the  same 
County ;  the  law  obliges  him  to  collect  the  fees  due  to  sur- 
veyorsy  clerks^  and  to  the  sheriffi  of  other  Coimties,  but 
makes  no  such  provision  in  favour  of  preceding  sheriffs  of 
the  same  County ,  who  were  authorised  by  Ae  12th  section 
of  the  act  to  collect  and  distrain  for  their  orOn  fees,  as  weH- 
as  for  those  due  to  sheriffs  of  other  Coundes.  Of  course 
yames,  as  high  sheriff'^  not  being  bound  in  duty  to  coDect 
the  fees  due  to  his  predecessor,  in  virtue  of  his  offiee  as- 
sheriffs  the  undertaking  of  his  deputy  to  collect  them  was 
not  an  official  act,  but  a  mere  personal  undotaking,'  for 
which  James  was  in  no  manner  whatsoever  liable.  The . 
judgment  consequently  was  erroneous  upon  this  ground 
also.  But,  instead  of  appealing  from  that  judgment  to  a 
Court  of  law,  or  ^pl}dng  for  a  writ  of  error,  or  of  supers 
sedeas  to  reverse  that  judgment,  he  has  obtained  an  injunc- 
tion from  the  Chancellor,  I  presume,  upon  the  usual  terms 
of  releasing  errors.     Thb  brings  the  case  precisely  to  that 

(*)  1  Callt  °^  Branch  v.  Burnley ^{6)  and  the  question  is,  idiether  the 

^^'^*  appellant,  imder  these  circumstances,  is  entided  to  the  re- 

lief that  is  sought. 

The  only  grounds  upon  which  one  man  can  be  bound  to 
answer  for  the  undertaking  and  default  of  another,  is  where 
he  has  expressly  bound  himself  to  do  so,  or  where  the  law, 
by  reason  of  some  official  connexion  or  odier  rdationship 
between  them,  so  far'identifies  them  together,  as  to  consi- 
der the  act  of  the  inferior  as  the  act  of  the  supericM*.  This 
i$  the  case  with  sheriffs  and  their  deputies  in  every  instance* 
where  Me  kcw  imposes  a  duty  upon  the  sheriff  virtuie  Of- 
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jScti;  but,  where  die  law  does  not  impose  a  dut}r,  in  that  ifABett,1808. 
manner,  the  sheriff  and  his  deputy  arc  distinef  persons,     XttrD^ 
ted  die  high  sheriff  is  no  more  responsible  for  the  acts  or         v- 
undertakings  of  his  deputy,  dian  for  those  of  any  odier  . 


person  whatsoever.  I  have  already  stated,  that  this  was  a 
knere  personal  undertaking  of  Htlt^s^  and  not  an  official 
one,  by  which  his  superior  was  bound; 

The  judgment  is  dierefore  iagalnst  equity  as  weD  as 
againtt  law.  This,  I  apprehend,  distinguishes  it  very  ma^ 
terially  from  the  case  presented  by  the  bill  of  John  Whiting 
V*  MMipm^{a)  where  l^^/mf  wished  to  avail  himself  of  («)Sc6ira«r 
the  circumstance  of  fais'not  hairing  signed iiit  replevy  bond^^*J.][^g^* 
upon  which,  as  1  understand  die  case,  judgment  had  been 
obtained  against  him :  the  Court  said^  if  he  was  not  bound 
at  law,  his  not  having  signed  the  bond  was  a  legal  defence^ 
of  which  he  should  have  availed  himself  upon  a  motion  for 
a  judgment  on  the  bond,  and  not  haVe  resorted  fbr  relief,  on 
that  grotmd,  to  a  Court  of  Equity,  #here  the  case  is  to  be  de- 
tided  upon  its  real  justice,  and  not  on  the  omission  of  strict 
legal  ceremonies.  In  diat  case  the  plaintiff  had  not  indeed 
signed  the  bond ;  but,  oh  its  being  shewn  to  him,  with  his 
name  diet^lo,  said  he  supposed  he  must  be  his  father's  secu- 
rity, and  acknowledged  it.  This  Court  sadd,  that,  upon  that 
View  of  the  caie.  Whiting  had  no  pretence  of  equity^  and 
dissolved  die  injunction.  It  is  also,  I  think,  distinguishable 
from  the  case  of  Terrell  v.  Diciy(b)  in  this,  diat  no  defence  (i)  1  CM 
was  made  \  whereas  in  that  case  the  question  of  law  was 
hilly  argued  at  the  trial,  and  ho  steps  were  taken  to  carry 
the  cause  before  an  appellate  Court  of  Law.  In  this  ca^e^ 
die  complainant  seems  to  be  wholly  ignorant,  diat  he  waa 
neithef  bound  at  law,  ndr  in  equity,  for  the  acts  of  Hill  in 
this  particular  instance.  He  supposed  himself  bound 
thereby,  and  made  no  defence  at  law ;  nof  does  he  even 
suggest  this  in  his  bill,  as  a  ground  for  relief  in  equity. 
Under  these  circumstances,  I  strongly  incline  to  think, 
that  this  case  differs  materially  from  any  of  those  in  which 
relief  has  been  refused  in  equity.     But,  as  a  majority  of 

Vofc.  II.  T 
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jiAftcK,l«Q(t  thA  Court  iii  of  a  deferent  opimcm,  aAd  «9  I  cqrcHt  p^ 
^^^^^^  ftcily  in  tbe  grounds  upon  wliidi  former  decittom  \xpom 
▼•         diis  jquesdoii  have  beea  made^  I  shall  aeqtiie^iB  ia  tlleir 
,^__,^_^  t^fuoR  witix>nt  forthor  obaeri-ations. 


Judge  Roane*  Whether  J^miei^  the  high  sheriff,  was 
liable  to  the  judgment  of  the  appeUee  for  the  fees  ia 
question ;  or  lifAtk  in  that  pwlicttliir  i^rm  of  action,  h  a 
question  complet^  and  emphatical^  legaL  If  ^deter- 
mined erroneously,  that  decbion  n^ust  stUL  bind,  vlbtil  duly 
reversed b}'  aCourt  of  Law ;  and  a  Court. of  Equi^  cannot 
itKeve  against  the  judgoaent  on  tbeiMre  ground  of  this 
ern»*«  It  >a  a  question  wkish  is  not  cognisable  by  that  tri- 
bmial»  It  cannot  do  ihisy  however  palpable  it  may  am- 
peive  tbe  error  to  be ;  for  if  ito  juriadictioii  is  admitted  in 
jjdnin  tasj^,  it  will  go  on  to  adjudge  whut  cases  are  plaiiH 
und  the  fun(:tioB  of  the  appellate  Court  of  Law  will  be  en* 
tirely  superseded.  It  is  believed,  that  no  diflerence  exists 
in  tius  respect  between  a  judgment  suftred  by  default,  and 
€ne  obtained  apon  a  verdkt. 

Ilse  doctrine  just  mentioned  was  fully  settled  bj  this 
Court,  upcm  argument,  and  a  fiill  consideration  of  all  the 
(a)  I  CaU  i^fBcrffiay  cases,  in  the  case  of  Terrell  v.  Dick*{a)    In  that 
^46.  case  the  jurisdiction  of  the  Chancery  was  disclaimed  under 

strong  circumstances,  rather  than  (in  the  language  of  the 
President)  ^^  to  fix  a  precedent  wholly  destructive  of  all  dis- 
^  tinctioB  jn  the  common  law  and  Chancery  jurisdiction.'' 

Considering  the  natural  and  progressive  tendency  of  the 
jurisdiction  of  the  Chancery  to  encroach  upon  that  of  the 
common  law  Courts,  and  thus  not  only  to  lose  the  advantages 
of  V  Jufv  trial  and  viva  voce  examination,  but  also  to  give  a 
man  die  benefit  of  his  oxvn  testimony,  that  jurisdiction,  how* 
ever  salutary  and  valuable,  shoiild  not  be  extended  to  the 
^  overthrow  of  the  jurisdiction  of  the  Courts  of  common  law  ? 

nor  ought  the  land-marks  established  by  this  Court,  in  rela- 
tion to  this  subject,  lightly  to  be  departed  from. 

Upon  this  ground  of  error,  then,  the  appellant  is  not  en- 
tided  to  relief;  but,  indeed,  he  has  not  himself  ^en  this 
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iprouad  in  1m  bill,  but  has  merely  charged  tbeniBt  dtfit  the  VAioni^fi^ 

TBioiDi^y  recovered  agalpat  him  had  been  previously  pakL   \  ^^^rwp!^ 

wQtff  h^[^  Jiak  w>y  thia  defesice  who  not  used  or  itnc^;  it         ▼. 

being  a  clear  principle,  that  dieeouots  dudl  apt.  (wkthcnut    " 

as^igDicC  some  reason)  h^Jirst  set  up  in  eqtdty  f  The  case 

of  the  appellant  is  therefore  incomplete  in  this  respect* 

But,  waiving  t}iat  objtctioni  ^^Ae  answer  of  the  defendant 

has  expressly  denieiTtbe  pmfment^  and  thai  ansver  is  povv 

erfuliy  supported  by  ih%  testimony  of  Theodorick  Scruggt^ 

Scmggs  states,  that  Hilly  after  the  time  mentiimed  by  FUppen 

^od  Carrmgton^  admitted  that  he  had  not  paid  the  mon^ 

<kie  for  the  tick^s,  but  said  tliat  J  ameb  ^^  had  takea  and  coir 

^^  lected  the  tickets,  and  ought  to  pay  for  them*'*    If  this 

be  the  &ct,  certiunly  the  judgment  camiot  be  said  (o  be 

inequitable.     This  answer  and  deposition,  therefoie,  en*' 

tirely  outwei^  the  testimony  of  Flipfen  and  Curringt^n^ 

(upon  which  the  County  Court  probably  went  in  the  caa^ 

of  the  motion  against  Hill^)  but  that  testimony  taken  sin* 

gly,  is  at  leasts  equivocal  and  inconclusive,  whereas  that  of 

the  answer  and  of  Scmggs  is  positive  and  aflbmative^  This 

latter  testimony  must  therefore  prevail ;  and,  on  the  merits, 

the  judgment  of  the  appellee  ought  not  to  be  ei^oined*  The 

appellee  ought  not  to  be  at  all  a&cted  1^  the  decision  in 

the  County  Court,  in  the  case  of  James  v.  HilL^  as  he  was 

DO  party  to  that  controversy ;  although  (happening  to  be 

present,)  he  may  have  interfered  in  cross-examining  the 

witnesses*    He  is  not  be  estopped  by  that  decision,  unless, 

like  other  parties^  he  had  had  a  full,  fiair,  2caA  previous  op* 

portunity  to  meet  the  question  in  controversy* 

As  to  the  ls^)6e  of  time  prior  to  1785,  it  is  accomited  for 
by  the  existence  of  paper  money,  and  the  revolutionary 
war*  The  delay,  afterwards,  is  ascribed  by  the  appellee  to 
the  existence  oi  the  s^peal,  to  his  infirmities,'  and  the  death 
of  the  complainapt*  As  to  these,  we  have  no  certain  date^ 
(which,  if  they  would  help  his  case,  ought  to  have  been 
fiMnished  by  die  appellant,)  from  .which  to  infer,  that  the 
delay  evinces  that  tb^  present  claim  is  unconscionable* 
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M A.&6ir,l6e6.  The  tame  remark  s^plies  to  the  insinuation  that  the  apr* 
^lj^^^  pellee  had  laid  by  until  the  death  of  HiU^  with  the  view  of 
▼.        taking  advantage  of  that  circumstance ;  the  record  bemg 
'"**'    wholly  iiknt  aa  to  the  time  of  hig  death. 


\  aem  thei^fore  of  opinion,  that  the  decree  be  a&med^ 

Judge  Fleming*    The  case  of  T^rreU  v.  Dicky  in  this 

(m)  t  Calk  CourtXa)  seems  to  have  setded  the  principle,  that  a  Court  of 

W;  Equity  will  not  interfere  in  a  case  purely  of  a  legal  nature, 

on  the  ground  that  the  judgment  at  law  was  erroneous,  where 

neither  fraud  nor  sui^rise  are  suggested,  nor  any  adventitious 

circumstance  had  arisen*     In  the  case  before  us,  Jam^s^ 

the  intestate  of  the  appellant,  though  he  had  due  notice  of 

tiie  intended  motion  of  Thomas^  failed  to  appear  and  avail 

himself  of  the  law  that  seemed  then  to  be  in  his  favour,  and, 

without  any  defence,  suffered  a  judgment  to  pass  against 

him,  contenting  himself^  as  he  states  in  his  bill,  that  he 

would  have  recoiu^e  sTgainst  Hill^  his  under-sheriff,  not 

/  knowing  but  he  was  really  in  arrear  to  Thomas^  on  account 

of  the  receipt  he  had  previously  g^ven  him  for  sheriff's 

fees*    But  his  motion  against  Hill  and  his  securities,  made 

at  a  subsequent  day,  was  overruled,  the  Court  stating,  that 

the  receipt  afore^d  ws^  discharged  by  the  jsaid  HtlL  And 

whatever  injury  yamea^  the  appellant^  intestate,  may  have 

flustsuned,  it  seems  to  have  arisen  from  his  own  inattention 

and  negligence ;  and^was  tiiis  Court,  as  a  Court  of  Equity, 

to  interfere,  it  might  tend  to  fix  a  dangerous  precedent, 

4^tructive  of  a  proper  distinction  between  the  common 

law  and  Chancery  jurisdiction*    Upon  this  ground,  with- 

out  considering  the  merits  of  the  case,  I  am  of  opmion, 

tiiat  the  decree  ought  to  be  affirmedr 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decree 
iA  the  Superior  Court  of  Chancery  AFriRMED* 
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k  |«ABO«,1808* 

Pallas  flffid  Others,  Indians  and  paupers,  against     Ms^mkrio, 

MaiyHilL  ^^' 

Bridget  and  others,  Indians  and  paupers,  against  , 

John  Hin. 
James  and  others,  Indians  and  paupers,  against 

Francis  Tucker. 
Tabb  and  others,  Indians  and  paupers,  against 

Littlebeny  Tucker. 

Hannah  and  others,  Indians  and  paupers,  against 

William  Evans. 

Sam  and  others,  Indians  and  paupers,  against  Booth 

Warren  and  Mary  his  wife, 

THESE  were  several  action^  brought  in  the  District  No  nativv  i. 

Court  of  Petersburg  by  the  appellants  agamst  the  sq>pel-  21^  brooghe 

lees  for  the  recoveiy  of  their  freedom.     Pleas,  **that  the  "^  J^w« 

^  *  .      tincetbeyetr 

^  plaintifis  are  slaves."    Replications,  ^^  that  the  plaintiffs  1691«  could, 

"are  free  and  not  slaves."  SSLuS? 

At  the  trial  of  the  issues  in  each  case,  the  plaindfls  ex-  ^>  ^  }*▼* 

fuUy  mads  a 
lubited  the  testimony  of  witnesses  to  prove  them  to  be  de-  tUT«. 

scendants  in  the  maternal  line  of  a  native  American  Indian    ^^^  nuam* 

liamed  Bess  ;  and  the  defendants  introduced  other  testi-  *^f^  «?  ^ 

mony  to  prove  that  the  said  Indian  pess  was  brought  mto  the     trinted 

Virginia  in  or  about  the  year  1703.    Whereupon  the  coun-  J^SJ     fixei 

9el  for  the  plaintifis  moved  the  Court  to  instruct  the  Jury,  ^J^™'^ 

that  no  native  American  Indian  brought  into  Virginia  since  right  of  mik- 

the  year  1691,  could,  under  any  circumstances^  be  lawfully  I^vwTwm 

nuuk  a  slave  /  "  but  the  Court  refused  so  to  instruct  the  rcstricteAi 

*'  Jury,  declaring  the  law  to  be,  that  sinpe  the  year  1705,  no 

*'  American  Indian  could,  under  any  circimistances,  be 

^^  made  a  slave ;  but  that  from  the  year  1679  imtil  the  year 

•*  1705,  Indian  prisoners  taken  in  war,  might  be  free  pur- 

^  chase  to  the  soldier  takmg  them  ;  and  that  from  the 

^  year  16S2,  until  the  year  1705,  Indians  sold  by  neigh- 

^^  bouring  Indians  ai  slaves,  mig^t  by  law  be  here  held  as 
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■AscH,ia08^  ^^  such,  and  that  during  that  interval  all  servants  imported 


PaIUa  aad    '  ^^^  brought  into  this  country  by  sea  and  land,  who  were 

otheiB      "  not  christians  in  their  nadve  country,  (except  Turks  and 

'   HiU  and     "  Moors  in  amity  with  Great-Britain^  and  others  that  could 

oUww.      «  make  due  proof  of  their  being  free  in  England  or  in  any 

.  *'  other  christian  country  before  they  were  shipped  for  ex- 

'*  portation,)  were  accoanted,  and  were,  by  law,  slaves.'' 

To  which  opinion  the  plaintiflEs  by  their  counsel  excepted. 
There  were  verdicts  and  judgmenja  for  the  defendants  ; 
from  which  appeab  were  taken  to  this  Court. 

These  causes  were  argued  on  die  10th,  17th  and  18th  of 
}Jovembery  1807,  by  George  K.  Taylor^  for  the  appellants 
and  by  jffay,  for  the  appellees.  But  as  the  question  de- 
pended upon  manuscript  acts  of  assembly,  and  pipperty  to 
a  very  considerable  amount  was  involved  in  the  decision, 
Ae  Court  took  time  till  the  present  term  in  order  to  obtain 
from  the  library  at  Monticelloy  the  copy  of  a  similar  act, 
which  was  understood  to  be  in  the  collection  of  the  Presi- 
dent of  the  United  States. 

On  the  part  of  the  appellants  it  was  stated,  by  Mr.  Toy- 
&r,  that  the  only  point  made  in  the  Court  below,  was, 
whether  Indians  could,  under  any  circumstances,  be  law- 
fully made  slaves  since  the  year  1691.  That  Court  decid- 
ed from  a  view  of  the  act  of  1705,  without  knowing  that 
Ae  manuscript  now  produced  had  an  existence. 

The  whole  question  depends  upon  an  inspection  of  this 
manuscript.  If  the  Court  shall  be  of  opinion  that  the  manu- 
script is  genuine,  of  which  there  can  be  no  doubt  from  the 
internal  evidences  of  its  antiquity  and  authenticity^  there 
is  an  end  of  the  question  ;  the  act  of  1691,  being  in  the 
very  words  of  the  act  of  1705,  must  equally  restrict  the 
right  of  making  slaves  of  Indians.^i) 


(1)  One  Qf  the  Reporters,  {Wtn  W,  &ning,)  who  furnished  the  mt- 
nuftcript  hsmng  been  requested  to  state  from  whence  he  obtained  it,  st^re. 
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Hay^  for  the  iqppellees,  doubted  die  aiitbenticity  of  die  hamb^UCMU 
law.     He  thought  it  strange  that  die  oldest  Judges  in  tlw   j^^'^^^ 
country  should  agree  that  the  act  of  1705,  restricted  the      •than 
right  of  making  slaves  of  iuHanSy  if  one  of  the  same  inv     Hm'md 


•tb«», 


in  subfltjuice,  the  foUowing  account :  "  That  he  had  been,  for  many 
**  years,  engaged  in  collecting  materiala  for  a  publication  of  all  the  ftcti 
**  of  the  General  Assembly  of  Virginia,  from  the  eaxiiest  period  of  our 
*'  legblative  proceeding^.  Perceiving  from  the  fetter  of  Pltesideht  Jsr- 
'*  FSftsoN  to  Chancellor  Wtthe,  that  the  former  had  gleaned  every 
"  thing  relative  to  our  ancient  statutes  that  could  be  collected  from  the 
**  middle  and  southern  parts  of  the  state,  and  that  something  might 
'<  probably  be  gathered  from  the  northern,  and  recollecting  that  the  Aar^ 
**  them  I^edjiti^  suffered  less  from  the  depredatioos  of  the  Brituh  than 
**  MJxy  other  section  of  the  state,  where  any  of  the  manuscript  acts  of 
**  assembly  might  reasonably  be  expected  to  be  found,  he  determined 
*'  to  solicit  the  aid  of  his  friends,  in  the  legislature,  in  procuring  what- 
'*  ever  documents  were  yet  extant  which  could  promote  the  execution 
**  of  bis  plan.  With  thi$  view,  he  communicated  hb  intentions  to  stivek' 
**  ral  gentlemen,  who  very  obligingly  un4€rtook  to  assist  him  in  the  coU 
** lection;  and  on  mentioning,  the  subject  to  John  Miller,  jun.  Esq. 
**  member  fi^m  JtforthxtmJberiand  in  the  session  of  1806,  he  was  inform- 
*'  ed  by  him  that  he  had  often  seen  in  the  clerk's  ofiBce  of  that  county 
^  a  MS  coSection  of  our  laws  which  appeared  to  be  of  very  ancient 
**  date.  The  object  of  the  Reporter  was  stated  to  die  Court  of 
••  Northumberland  by  his  fnend  Mr.  Miller  ;  and,  as  he  had  been  in. 
'*  formed,  it  was  unanimously  determined  that  he  should  be  furnished 
**  with  the  volume.  He  became  thus  possessed  of  the  MS,  which  was 
'*  received  by  him  in  the  spring  of  the  year  ISOT.  On  examination,  it 
**  was  found  to  commence  with  Pitrvi***  printed  coDeetion  in  1663,  and 
**  oOBtained  oet  only  all  the  sessions  acts  from  that  t>Qriod  to  1663,  wheie 
"  iWtut  ends,  but  some  aeU  omitted  in  Purvis,  and  a  regular  series 
"  of  the  sessions  acU  continued  down  to  1699.  Where  the  title  only 
••wasg:tvcn  In  /^trvi i,  the  sutote  st  targe  mightbeibundlnihiteol. 
'*  lection.  It  had  been  eomp«red  wiAh  the  edition  of  1733,  and  the  titles, 
"  nsmber  and  arrai\geKient  of  the  chapters  perfectly  agreed.  It  had 
**  also  been  compared  with  a  MS  received  from  Tkoma*  Evan*,  Esq. 
^  of  the  County  of  Acemnatt  containing  the  sessions  acts  continued 
*•  down  from  the  termination  oi^umi*,  to  nearly  the  end  of  chapter  xx. 
'*of  the- sqpfliensaoiB  of  1691t  which  collection  was  certified  by  Me. 
**  E^Om  %o  have  btt«  truly  copied  from  a  MS  bound  up  with  an  edition 
**  of  i^roif .  A  like  compcuison  had  been  made  with  the  sessions  acts 
**  of  1693,  preserved  in  MS  in  the  CouncU  Chamber ;  and  the  whole 
^  haA  been  Ibund  to  oorrespohd,  exoept  m  fern  unirapoctant  vatUtions, 
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ifAsea,i808.  pon  hiul  existed  as  eariy  at  1691.     But  the  manuscript  aof 

pJJJ]^^^^J  might  ^ever  have  received  the  royal  assent. 

others  Even  under  the  law  of  1705,  authorising  a  free  trade 

Hill  imd    "^^  Indians^  he  had  always  thought  the  decision  of  the 

^^^"*      Court,  in  Coleman  v.  Dick  and  Pat^(a)  erroneous  ;  and 

(a)  I  Wath.  wished  to  know  whether  this  Court  would  now  permit  him 

^^'  to  controvert  that  decision. 

Judge  Tucker  had  no  objection  to  hearing  Mr.  Hay  on 
the  point  touching  the  authenticity  of  the  manuscript  act ; 
but  with  respect  to  the  decision  of  the  Court,  in  the  case 
of  Coleman  v.  Did  and  Faty  the  same  principle  having 
been  settled  so  long  ago  by  the  General  Court,(l)  and  many 
of  the  Judges  transferred  to  this  Court,  where  the  same 
decisions  have  been  made,  he  considered  it  the  law  of  the 
land  confirmed  by  successive  adjudications.  He  could 
not,  therefore,  agree,  notwithstanding  his  respect  for  the 
counsel,  to  hear  an  argument  upon  it. 

Judge  Roane  was  willing  to  hear  Mr.  Hay  at  any  time 
as  to  the  authenticity  of  the  law  ;  but  could  not  agree  thai 
solemn  decisions  of  the  Court  should  be  stirred. 

Judge  Fleming  was  of  the  same  opinion. 

George  K.  Taylor  observed,  that  from  information  of 
gentlemen  older  than  himself,  he  was  enabled  to  state  that 
the  practice  und^r  the  former  government  was,  that  xmlesi 


«  particularly  in  the  particles  «•  th^*  and  ^  and,*'  Tht  antiiptity  of  the 
**  Tolume  was  apparent  from  inspection ;  and  its  adkenticity  rerted  oil 
"  that  alsoy  combined  with  the  attestation  of  the  Clerit  of  the  Hous6 
*'  of  Burgesses,  and  the  circumstances  already  detailed.  Another  diS 
*'  cumstance  was  observable.  At  the  end  of  the  acts  of  several  of  th« 
••  sessions,  an  account  'was  raised  against  the  County  of  IftrthumbtT' 
"  land,  one  item  of  which  was  for  a  "  copy  of  the  law»,»»  furnished  by 

(^)Seep08t,p.  <*  the  clerk,  at  the  fee  of  300  lbs  of  tobacco  then  established  by  lkVfr(fi) 
154.  note  up- 
on Mr.  Hay's     (i)  In  die  case  of  Bmmab  imd<ftben  r.  DavU,  see  Tud,  Bhd,  wl. 
arffureent  »-»»»- 

*  1.  part  %  note  to  p.  47.  and  1  Hvting  and  Mmjfrrdf  135. 


.^       In  the  32(/  Year  of  the  Commomfiealth.  153 

t  suspending  clause  was  inserted  in  the  act,  it  became  a  makcbJSOS. 
law,  if  not  repeiJed  by  the  King's  proclamation.(l)  p^^^^ 

Mr.  Taylor  was  proceeding,  in  argument,  to  pro\-e  the      othcrt ' 
authentici^  of  the  manuscript  then  ediibited,  when  he     hUI  itnd 
was  stopped  by  the  Court ;    Judge  Tucker  declaring  that      othew. 
he  considered  it  a  question  of  law,  and  that  it  would  be  as  ' 

proper  to  go  into  testimony  as  to  the  authenticity  of  CoM^ 
en  Littleton^  or  any  other  law  book.  In  short,  he  const- 
dered  it  a  mere  matter  of  inspection. 

JSatff  as  to  the  authenticity  of  the  manuscript  volume, 
argued  that  it  had  nostampof  official  authority,  but  rather  . 
appeared  to  be  the  book  of  a  private  person*  He  asked 
if  the  Court  was  prepared  to  say  that  a  paper  which  hs|4 
no  evidence  of  au^nticity,  except  its  ancient  appearancA, 
diould  be  regarded  as  the  law  of  the  land,  when  the  oldest 
Judges  never  knew  or  thought  of  it. 

He  understood  the  opinion  of  the  Court  to  be,  that  the 
book  was  to  be  tested  by  inspection.  It  was  an  historical 
fact  that  JPeter  Beverley  was  appointed  clerk  in  1688  :  an(l 
if  his  signature  be  examined  in  several  parts  of  the  book 
subsequent  to  that  period,  it  will  be  found,  that  it  could 
not  all  be  written  by  him,  unless  he  accustomed  himself 
to  write  different  hands. 

An  argument  against  the  authority  of  the  paper  kd* 
nitting  it  to  be  authentic^  was,  that  there  is  no  evidence 
that  these  laws  ever  received  the  Royal  assent ;  and  ac- 
cording to  the  usages  of  those  times,  a  law  was  of  no  var 
lidity  till  that  was  obtained.  He  admitted  that  in  mors 
mcMlem  times,  the  lejpMatnre  undertook  to  pass  laws  wrdi* 
out  any  suspencBng  clause^  But  these  were  cases,  in  which 
the  King  was  not  disposed  to  interfere,  though  he  had  ^ 
negative  on  all  the  laws  passed  by  the  colonkd  government. 
In  page  33  of  the  MS  (1662)  it  will  be  found  that  Sit 
WiUiam  Berkeley  was  requested  by  the  Legislature  of  Vir^ 


(1)  See  note  beginiung  p.  154- 
VtL.  II.  U 
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iiAmcH,tart.  gtntd  to  procure  the  King's  assent  to  the  laws  passed  atthe 

^^-^^"^^^  preceding  session.     At  a  subsequent  period,(a)  the  negar* 

oijfera      tive  of  the  King  was  admitted.     Mr.   Jefftrson^  in  hia 

Harand     »<^^s  ^^  Vtrginia^iV)  speakmg  of  the  colonial  govermneni 

others,      says,  that  their  laws  were  of  no  force  till  ratified  in  a  ge<- 

(fl)  1681.  p.  »^^  quarter  Court  of  die  Company  in  England  :  and  that 

155  of  MS.  the  powers  of  the  Company  were  afterwahis  suspended  by 
grated.  132,  King  yames,  who  took  the  government  into  his  own  hands. 
^U)  P^  120  ^°  *^  ^^^  author,(c)  it  will  be  seen  that  one  of  the  arti- 
firat  ed.  p.  cles  of  the  convention  made  in  1651,  between  Ae  colony 
ind  2  *SLr^#  ^»d  the  commissioners,  under  CromweU,  provided  Aat  the 
Wist.  Kir^.p.  Grand  Assembly  as  formerly  should  convene  and  transact 
^'  the  affairs  of  rtrginta,  &c,  which  was,  that  the  laws  were 

of  no  force  till  they  obtained  Ae  approbation  of •  the  Kingw 
In  the  preamble  to  our  state  constitution  is  a  recognition 
x>f  the  fact,  that  the  King  had  a  negative  upon  the  laws 
under  the  colonial  govemriient.     In  the  Chancellor's  revi-r 

id)  i.  r.cd.  sal,(</)  it  appears  that  certain  acts  were  suspended  till  the 

^  9.'^  '    *  King's  approbation  was  knowii.(l) 


(1)  On  no  aufijectji  perhaps,  has  there  been  sucli  a  diversity  of  optr 
nion,  as  that  which  relates  to  the  prerogative  fnd^ocCfcr  of  the  Ktns^ 
under  the  cobnial  government,  in  giving  or  withholding  hii  aasent  to 
laws  enacted  by  the  Legislature,  in  repealing  those  laws  bjprodaaitttoii^ 
and  instructing  his  Oovemora  not  to  past  others  without  ft  elaiue  sospaid- 
ing  their  operation  till  his  pleasure  should  be  known.  Since  the  foce» 
going  argument  was  delivered,  the  Reporters  have  discovered  in  a  Ml$ 
journal  of  the  proceedings  of  the  Councili  in  their  legislative  capacity^ 
a  joint  address  and  representation  from  the  Council  and  Ilouse  of  Bur- 
gesses to  the  King,  and  separate  addresses  from  each  branch  of  the  Le. 
giaUture  to  the  Qovemor,  agreed  to  on  the  ISth  and  IMi  of  Aftilk 
1752,  which  exhibit  a  x^ott  satisfactoiy  view  of  the  sentiments  of  tlii9 
people  of  Virginia  on  those  topics  than  any  pi^r  hitherto  presented  tQ 
the  pubhc. 

The  oocasion  which  gave  rise  to  this  controversy  was  ^t»  fbllowing : 
In  17i8,  the  Legislature  made  a  revisal  of  their  Uws,  which  wer6  duly 
enacted  by  the  Governor,  Council,  and  Burgesses,  and  transmitted  to 
the  King.  Fifty-Hven  of  those  revised  acts  received  the  Eoyal  assent, 
and  tmi  were  repealed  by  an  order  of  the  King  in  Council,  bearing  date 
at  Su  yama\  the  ^st  of  Octoder,  17Sh    (See  MS  journal  of  |he. 
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.  If  we  look  into  di^s  MS  cdlection,  W€  shall  find  no  sus-  m  AB«it,l80a* 
]peiiding  clause  to  any  of  the  acts.     Probably  they  were   p^fJ^TwId 
parsed  oa  sulgects  of  litde  moment^  and  acted  ,on  inMne*>      otLen 
diately  ;  o^  diey  might  have  been  sent  to  the  King  and     huT  and 
Council  \  or,  perhaps,  not  pent  at  alL  others. 


Council  of  Virginia^  of  April  15th,  1752,  and  the  last  page  of  the  edi- 
tion of  the  laws  of  \fS2,  where  those  rot  acts  are  recited.) 

The  fpieraoces  of  which  the  lec^lature  complained,  were,  that  Htm 
laws  lepealid  hf  proclamation  were  not  only  of  g^reat  pohlic  utiUty,  but 
that,  according  to  standing  instructions  to  the  Govovor,  '<  no  lajir  could 
**  be  re-enacted  in  the  colony,  to  which  the  assent  of  the  King  or  any 
"  of  bis  predecessors  had  once  been  relused,  without  express  leave  for 
"'that  purpose  iSrst'  oWined,  upon'  a  full  representatioii  to  the  King  and 
!^J^  commis^oneri  of  trade  and  plantations,  of  the  reas^  and  neces« 
**  wtef  of  passing  such  law ;''  and  that  by  the  mere  ad  ot  giving  the  Royal 
wtesf  to  fiily-aef^en  ofihose  laws,  which  from  their  own  nature  must  re* 
quire  frequent  alterations  and  amendments,  it  deprived  the  legislature 
of  tiie  power  of  revising,  altering,  or  amending  any  ef  them,  without 
Inserting  a  suspending  clause  in  each  act. 

They  ezpr«»  their  ideas  of  the  Ring^*  pKMga^e  iH  maHers  of  le« 
gislatjon,  in  these  forcible  terms  :  **  That  as  we  conceive,  according  to 
<*  thr  aaeieiit  constitution  and  usage .  of  this  colony,  all  laws  enfieled 
^  here  lbs  the  public  peace,  w^are  and  i^ood  govemmeat  thereof  and 
f'apt.Kpugnaatto  the  laws  and  statutes  of  Great- Britain,  have  always 
"  been  takm  «nd  held  to  be  in  fuU  force,  until  your  Majesty's  disallow* 
<*  ance  tlitt«of  is  notified  here,  and  that  the  same  may  be  revisedi  alter- 
*'  ed  and  nmr^'^'^  from  time  to  tiipe,  as  our  exigencies  may  require* 
M  But  that  when  a  law  enacted  here  hath  once  received  your  Majesty's 
"approbation,  and  hatJi  been  confirmed,  finally  enacted  and  ratified,  the 
**  same  cannot  by  the  Legislature  here  be  revised,  altered,  or  amended^ 
^  without  a  clause  therdn  to  suspend  the  execution  thereof  till  youj^ 
"  Majesty's  pleasure  shall  be  known  therein,  ereh  though  our  neces^ 
''sifciesfor  an  immediate  revisal,  alteration,  or,  amendment  be  ever  so 
"  pressing." 

The  representation  concludes,  by  praying  that  the  king  would  signify 
to  his  Goremor  here,  that  it  was  not  his  intention  to  *<  fix  those  confirm* 
'*  ed  laws  so  unalterably  upoii  the  colony,  but  that  tb^y  might  be  alterett 
*'  or  ^m^ndtd  froQi  time  to  time  as  the  circumstances  of  the  country 
"  mi^t  reqi^re  i  provided  tbftt  they  should  not  be  repugnant  to  tlie 
*«  laws  and  statutes  of  Great- Britain,  "  aitoayt  having  a  due  regard  not  to 
**  ^nact  ojy  lavfs  to  take  effect  immediately,  that  the  King  had  inetrueted 
"  kU  Governor  not  to  pats  Vfithout  aevxpending  clauie  till  the  Roy^l  auent^ 
**  might  be  had  ther0$*- 
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<fAiicH,l808»      Notv  It  appears,  that  even  after  the  contest  about  tlic  stamp 

^JT^^*^  act,  a  law  on  the  subject  of  estrays,(<r)  was  suspended  tffl 

others      tlie  King's  approbation  shotild  be  obtained  :  and  can  k  be 

HiUand    believed  that^  in   1691,  the  legislatare  would  have  v«i- 

others.      tured  to  pass  a  law  without  a  suspending  clause  if  it  had 

(d)  Chan.      '^^  ^^^^  ^  known  usage  of  the  country  that  the  law  was 

Mv9.  p.  8.      of  no  avail  without  the  King's  sanction  ?  We  have  already 

seen  that  in  1681>  the  Legislature  of  Virginia  passed  a  law 

concerning  manufactures,  which  Was  inunediately  amuiOed 

by  the  King»    At  this  period,  too,  it  appears  that  there 

was  the  best  understanding  between  the  government  of 

{h)  2  Bvrk^t  Virginia  and  that  of  EngkmdJJ>) 

Hist.   Viri^*       Another  reason  why  diis  act  never  could  have  been  law, 
fs,  diat  it  was  never  inserted  in  any  subsequent  ceHec- 
tion^ 
{e\Re^,Code^     The  act  of  1787,(c)  for  supplying  the  defect  of  evi- 
r^sa'  ^'  ^*  deuce  of  the  Royal  assent  cmly  respected  laws  wluch  kcuT 
a  suspending  clause* 


t^atever  might  hare  been  tbe  original  ^arttrtd  rigMa  tf  the  ccflony; 
m^e  Ihnitt  of  the  King's  prerogatire,  it  aeena  Hiat  he  had  in  theabott 
Sbetance,  at  least  atsumed  the  powtir  of  giving  the  Royal  assent  to  hrtra, 
which,  according  to  the  ^  ancient  constitution  andnsnge  of  the  cdkmy,^ 
as  understood  by  the  l^gi^ture,  required  no  stieh  sftnction.  Thus  hn» 
j^dsTngon  future  Legislatures,  eren  consistency  with  ^eir  own  oonstfuc' 
tioii  of  the  constitu^on,  the  necessity  of  annexing  sui^)en£ng  dauses  tcr 
all  sUch  acts  wheneTsr  afterwards  it  should  be  found  expe^ent  to  alter  or 
imend  them.  It  appear%  too^  irem  the  same  representation  and  ad- 
dresses that  the  King  had  been  In  the  habit  of  repeafing,  by  proclama- 
tion, 'some  laws  enacted  by  the  colonial  assembly,  and  of  instructhig  fai» 
J&bveniors  not  to  p&ss  others,  without  clauses  suspencBng  their  opera- 
tion till  the  Royal  assent  should  be  obtained.  These  &cts  are  not  recog- 
nised, in  the  pt^amble  to  ^e  state  constitution,  as  the  ^ercise  oCrigku^ 
but  complained  of  as  a  perversion  of  the  government  into  a  "  detesta-^ 
**  ble  and  insupportable  tyranny."" 

it  the  legislative  exposition  of  the  ancient  constitution  of  Virginia^  a» 
given  in  the  above  extract,  be  correct,  it  would  at  once  fimdsli  a  rea- 
son fbr  submitting  Ike  acts  of  1663  to  the  King  for  his  confirmatioD  » 
becauscf  tliese  acts  were  evidently  a  revua/,  and  the  original  laws  from 
whtdR  they  wer«  selected  bad  probaWy  once  recelred  the  Royil  aMCiit 
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Judge  TircK£R.    If  the  appeUants  be  proved  to  have  MAmeii4i08; 
descended  from  huRans^  how  do  you  jiastilf  holding  Aem  pJJT^f^^ 
as  slaves  except  by  acts  to  be  found  in  Purvifs  coHectkm,      otbacs 
which,  for  aught  appears,  may  have  been  a  private  cottec-    HiiT'Mid 
<ion?  oth»fc 

Jfay*  The  difference  is  this  :  Purvises  cdlection  was 
submitted  to  public  inapecdon ;  and  if  there  were  any  er- 
fon  in  it»  tfaqr  might  have  been  discovered  and  corrected* 
Purvis  stands  upon  the  same  ground  as  all  other  collectioiis 
of  laws.  It  has  been  received  as  authority,  and  acted  on 
as  such  in  all  our  Courts* 

'  Curia  admare  vuU» 

Tttt&ikyj  March  15,  1B08*  One  of  the  reporters  hav* 
ing,  at  'lhe  request  of  the  Judges  expressed  at  the  hut 
teem,  procured&om  the  lifamry  at  MmtkeUOj  a  copy  of 
the  MS  act  ^^  for  a  free  trade  with  Indkm^^  this  day 
submitted  it  to  die  Court* 

Judge  Tucker  observed  that  he  required  no  further  ar« 
gument*  Three  copies  of  the  same  act  agreeing  in  every 
esHBttiai  point,  had  been  -produced :  One  frMb  the«ast- 
em  shore  ;  one  from  Northumberland s  and  another  from 
Mmticetip.  Nothing  but  a  auracle,  or  dieir  bdng  genuine, 
could  have  produced  such  a  coincidence* 

Judges  &OANE  and  Flemwo  did  not  consider  any  fur* 
thcr  argument  necessary* 

Tuesday^  Mardi  22*  The  Judges  delivered  their  opi- 
nions. , 

Judge  Tucker.    The  only  question  in  these  causes,  b, 
whether  the  act  of  Assembly  cited  and  relied  on  by  me  in 
'^udgin9  v*  Wrig'htSy(a)  as  having  passed  in  tibeyear  I69I9  (^)  ^  ^^!^ 
is  to  be  regarded  as  die  law  of  the  land,  or  not*  138. 
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iiAKcH»l80a     Mr.  Htnif^^  since  that  case  happened,  has  procured 
^^J^^^  fixwn  Mr.  Evans^  on  the  eastern  shore,  a  copy  of  the  act 
otben      from  the  book  which  I  had  seen  it  in,  and  founded  my 
Htlfand     oj^^^aoa  upoa:  and  he  has  also  procured  from  die  clerk's 
*'*'*"•      oflSice  of  Northumberland^  a  volume  of  manuscript  laws, 
'  apparendy  furnished  for  the  use  of  the  Court,  with  the 
name  of  die  clerk  of  the  General  Assembly  added  thereto, 
as  certifying  them  to  be  true  copies  ;  and  these  acts  are 
verbatim  die  same,  except  that  the  word  ^'the*'  was  omitted 
in  the  old  book,  which  I  first  saw*  Since  the  Isnt  term,  Mr» 
Htntng  has  been  furnished  with  a  copy  of  the  same  act 
taken  firom  Mr.  Jefferson^s  MSS  which  agrees  with  the 
others,  with  the  addition  of  the  words  ^^  <a  d/,"  repeated 
before  the  word  ^^  places,"  in  the  enacting  clause  of  die 
first  section,   (corresponding  verbatim  with  the  enacting 
clause  of  the  act  of  1705,)  and  with  the  fmther  unimpbr* 
tant  variation  of  the  partide  "  a*'  instead  of  "  the?^  before 
the  word  ^^  Rcense^^  in  the  second  section.     I  am  thexe- 
fore  confirmed  in  my  former  opinion,  diat  the  act  of  1691  ^ 
is  to  be  considered  as  die  law  of  the  land :  and  conse- 
quentiy  that  the  judgment  of  the  District  Court  is  erro- 
neous^ and  ought  to  be  reversed. 
>  *  •• 

Judge  Roans.  Upon  die  first  appearance  of  the  msnu- 
script  volume  of  laws  found  in  the  clerk's  office  of  North" 
umber  land  County,  bearing  every  mark  of  antiquity  and 
authenticity,  I  had,  privately ,  but  litde  doubt  that  it  was 
one  of  diose  copies  which,  at  the  period  of  its  date,  were 
flimisbed  in  manuscript  for  each  county,  and  for  whidi  a 
fee  of  300  lbs  of  tobacco  is  provided  in  the  acts  contained 
in  the  edition  of  Purvis,  p.  104. 

At  tiiat  time,  it  appears  by  an  examination  of  the  old  re- 
cords of  die  Council,  there  were  only  about  twenty  or  twen* 
ty-two  counties  in  the  colony ;  and  it  is  admitted  that  diere 
were  then  no  printing  presses  in  America,  and  that  out 
laws,  about  that  period,  existed  only  in  manuscript. 

Considering  the  destruction  naturally  incident  to  books 
and  papers  of  this  kind  during  a  period  of  one  hundred  and 
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eiffhteftt  years ;  and  Aat,  after  these  laws  had  undergone  MAmcH.iaOi. 
several  revisals,  the  owners  of  them,  would  m  general  be   pjjjj^f^ 
careless  of  their  preservation,  it  could  not  reasonably  be      otbort 
presumed  that  many  copies  (out  of  twenty-two)  would  still     Httl  ani 
be  found  in  existence.     It  has  always  been  admitted  that     othert. 
the  original  rdls  themselves  of  the  laws  of  this  period  have 
been  destroyed  by  fire,  or  by  tiie  enemy. 

As,  however,  this  was  but  a  sing'le  copy :  as  the  act 
now  in  question  was  unknown  to  the  Court  of  Appeals^ 
and  to  the  General  Court,  in  the  several  cases  in  whicb 
this  subject  has  heretofore  been  drawn  in  question  ;  and 
particularly,  as  its  existence  was  unknown  to  our  late  ve* 
nerable  President,  (Mr.  Pendleton^  whose  age  and  obser* 
vatimi  gave  him  great  opportunities  of  information  upon 
this  subject ;  I  was  unwilling  to  decide  the  case,  unless  it 
were  absolutely  necessary,  upon  this  atngle  coipy. 

A  perusal  of  President  Jefferson's  letter  to  Mr. 
Wythe,  upon  the  subject  of  our  ancient  laws,  sometime 
ago  published  in  the  GazetteSj  inducing  me  to  expect  that 
this  act  would  probabfy  be  corroborated  and  supported  by 
another  copy  in  tiie  possession  of  the  President,  it  occui> 
red  to  me  proper  to  request,  (in  which  die  Court  readily 
acquiesced,)  that  a  copy  from  the  act  in  his  possession 
should  be  obtained.  The  cause  accordingly  laid  over  until 
this  tenn,  and  a  copy  has  been  obtsuned  from  the  President^ 
wUch  is  now  before  us.  That  copy  precisely  corresponds 
with  the  act  in  the  MS  copy  obtained  from  Northwnbtr^ 
landy  except  in  the  omission,  in  the  latter,  of  two  trivial 
and  tautologous  words  :  and  precisely  agrees  with  the  act 
of  1705,(«)  even  in  respect  of  those  words.  This  cir- (a)Ed.l752^ 
cumstance  entirely  corresponds  with  the  information  said  13.  p.  80. 
to  have  been  received  from  the  President,  that  his  copy  is 
believed  to  have  been  owned  by  one  pf  the  revisors  of  our 
acts  at  some  former  period,  and  is  supposed  to  have  been 
one  of  the  very  copies  from  which  such  revisal  was  made. 
The  confinnaition  which  is  derived  as  to  the  authentici^  of 
the  ^rst  copy  of  the  law,  by  the  production  of  die  httfr^ 
U  fruther  strengthened  by  the  consideration^  that  the  twti 
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M4xcH,180S.  copies  are  understood  to  have  been  procured  from  d^ercttl 
and  distant  parts  of  the  country  ;  from  wh^ice  Uie  idem 
b  excluded,  that  one  of  them  could  have  been  copi^  from 
the  other* 

I  can  therefore  no  longer  doubt  but  that  this  act  wm 
passed  by  the  Legislature  in  1691 :  and  as  its  eiitM:tkig 
clause  agrees  precisely  with  the  ISth  section  of  the  act  of 
1705,  at  which  time  our  acts  underwent  a  revisal,  and 
therefore,  the  presun^tion  is,  that  the  dauee  then  insert* 
ed  w^s  not  a  new  clause,  I  mn  of  opinion,  that  that  clafuse 
was  merely  a  continuation  and  re-enaction  of  the  pre-er* 
isting  law. 

As  to  the  objection  that  the  Royal  assent  is  not  shewn  to 
have  been  given.to  this  act,  it  is  answered,  not  only  by  the 
considerati<m  that  the  records  of  tiiose  times  were  burnt, 
and  none^of  the  people  of  those  times  are  living  to  supply 
an  inferior  kind  of  evidence  upcm  this  point ;  but  also  by 
the  improbability  thatthe  legislature  would  have  inserted ia 
their  revisal,  an  act  which  had  not  been  duly  perfected. 

As  to  the  objection  o(  the  want  of  promulgation  of  tiiia 
act,  it  is  true,  that,  latterly y  it  had  sunk  into  oUivion,  hacv* 
ing  been  superseded  and  continued  by  a  posterior  act ;  but 
prior  to  the  act  of  1705,  it  was  promulgated  like  all  our 
other  acts  ;  a  copy  was  deposited  in  the  clerk's  office  of 
each  County  for  the  free  perusal  of  the  pe<q>le.  I  am 
therefore  of  opinion,  that  tiie  instruction  of  the  District 
Judge  was  erroneous,  and  oug^t  to  have  ccnformed  to  ti)e 
ideas  now  stated* 

Judge  Flehihg  observed  that  the  MS  act  of  16&1  ap# 
peared  to  be  so  well  authenticated  Aat  no  doubt  was  left  oit 
his  mind  that  it  was  the  law  of  tiie  land,  and  continued  so 
from  1691,  till  it  was  re-enacted  in  the  revisal  of  IfOS. 

The  opinion  of  the  Court  was,  that  tiie  judgment  of  die 
District  Court  was  ^^  erroneous  in  this,  in  tiie  Court's  re^ 
"  fusing  to  instruct  the  Jury  that  na  native  Jbnerican  Jh^ 
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*^  Jiau  hroii^  nift>  Virgima  since  tbe  year  1691,  could^  MAmcB,l808- 
**  under  any  circunuMCdces,  be  lawfully  made  a  slave,  and  ^5|^JTJ!^ 
^\  in  declaring  tbe  law  to  be  otherwise."  otben 

Judgment  reversed,  a  new  trial  granted,  with  instruc-     HiU  and 
tions  oHifcHinahly  to  die  ftbove  opinions  othen. 


Taytors  and  others,  devisees  of  Waits,   against     JtfMWr, 
Huston.  ^"^^*  ^'' 

THIS  was  an  appeal  from  a  judgmei\t  of  the  District  In  a  writ  of 

Coiurt  of  Stmmton^  affirming  a  judgment  of  the  €x>unty  ^S^ngv 

Court  ot  ItpcUngAam.  murt  be  in 

^  writing    and 

The  appellants  brou^t  a  writ  of  right  in  the  County  atftilltengtb. 

Court,  and  filed  their  count  in  the  form  prescribed  by  la^.  fore,  ilT^ 

After  a  ruie  to  plead,  which  was  conunued  from  November.  5*^»  ^«  ^' 

^  fendant  bar* 

1795,  to  May^  1/96,  there  are  the  following  entries :  May^  inf  put  in  at 

«  Usual  plea  and  time  to  reply  ^  July,  "  Joinder:'  l^w 

The  pardes  went  to  trial  widiout  any  further  pleadings ;  p^^  H  was 

and  there  having  been  a  verdict  and  judgment  for  the  dt*  no  issue  was 

lendant,  the  plaintifis  obtained  a  writ  of  supersedeas  from  {SJJT^J  ^l 

one  of  the  Judges  of  the  General  Court,  by  virtue  of  which  for   the  de* 

the  record  was  carried  up  to  the  District  Court  of  Staunton^  pleader'  ^w 

where  the  judgment  of  the  County  Court  was  affirmed.  »wafde4. 

The  plaintiffs  t^ppealtd  to  this  Court* 

Say,  for  the  i^pellants.    There  is  no  issue  joined  in  the 
cause.    The  act  of  If 86(a)  prescribes  the  form  of  the  (a)  ^tf«.CUiif* 
writ,  count,  plea,  and  replication  in  writs  of  right.    The  p^jj,'  *" 
parties  must  pursue  that  mode  and  no  other.     In  this  case 
like  dark  has  only  said  die  ^^  Usual  plea  f^'  but  does  not  say 
what  diat  plea  was. 

Call,  for  the  appellee.     Mr*  ffay  is  rig^t  in  saying,  that 
if  the  demandant  counts  according  to  the  act,  the  defendant 
csaoi  plead  no  other  plea  ihan  that  prescribed  by  iu    He 
Vou  11  3t 


'» 


HAmcK^mi^  has  no  elec&in.    If  in  nukUt&ktM  msum/mt^  a  pka  of  ikm 

^^^^^1^1 "  General  isnu?^  be  put  iiiy  it  u  eqoiMlmt  to  ^  Non  «t- 

others      stmpsiu^^    So,  in  a  writ  of  right,  if  the  defendant  plead  the 

HiMton.    ^^  Usual  plea,''  it  nust  necessarily  follow,  that  itk  die  plea 

■   "'  '■■ '     prescribed  by  the  act;  for  he  could  put  m  tm  other. 


Hayy  in  reply.  Admitting  tb^  doctrine  contended  for 
by  Mr*  Call  to  be  correct,  it  is  manifest  that  no  issue  haa 
been  made  up  in  this  case }  for  fixe  act  says  the  demandant 
SHALL  reply  in  the  form  of  the  replication  prescribed  by  it* 
Here  there  was  no  replication^  nor  even  an  npology  for 
one* 

(a)  1  Wdfk.  In  Brewer  t.  Tarpky^{a)  it  was  held  that  the  omission 
of  a  similiter  in  a  plea  importing  the  genecal  issue  n^ts  ^ 
mere  misprision  of  the  clerk,  (if  it  were  a  faidt  at  aU^}  and 

(^)  Ibid.  153.  therefore  amendaU^e*  But,  in  Stevem  v.  Ta^ufferro^M  th& 
judgment  was  reversed  for  want  of  an  issue^  Aou^  it  iVM 
said,  ^  thereupon  an  issue  was  joined  by  the  partieaJ^  In 
that  case,  too,  d>ere  was  a  regular  special  pka*  in  haur,  ia 
^  first  instance,  and  the  clerk  afterwards  md  in  the  re- 
eotd  that  an  issue  was  joined* 

'«)  S  C<ii4        '^  ^^^  ^*  I^o^t^c)  tha  defendant  to  a  dedaratkNa  in 
^^  ti>espass  put  in  as  a  plea  the  word  ^  yus^catiorC  onljri 

and  it  was  held  that  no  is«ie  was  joined. 

In  the  present  case,  the  clerk,  instead  of  putting  in  the 
usual  plea  in  the  terms  oi  the  plea  itself,  has  mandy  put  v/k 
the  words  ^^  UsucUplea^  which  is  no  plea  at  alL 

€c^  There  is  a  diadnction  between  l^  duties  of  « 
County  Court  and  a  District  Court  cleric*  The  former 
•nly  takes  short  mbwctes^  and  it  is  his  duty  afterwatda.to 
extend  them  hi  proper  form>  wliereas,  in  the  Oictrii^ 
Courts,  the  records  are  drawn  up  at  full  lengdi,  and  signed 
by  the  presiding  Judge.  Even  in  the  District  Courts,  the 
fecotds  usually  say,  to  a  plea  of  paynutU  to  an  action  of 
4ebt,  Uie  jduntilF  replied  generally. 

In  Steifens  v.  Taliaferro^  the  plea  was  complicated^  and 
It  was  necessary  to  specify  on  what  point  the  issue  \pa» 


g 
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Bttt  in  dw  ease  there  was  hut  one  point  on  wfakh  >a«eB*ltt8- 
ko0iii[/tejoiDtdf  flnd  the  mual  plea  cddtfAete/«ne.         Ti^^n^a^ 

others 
Mamdmf^  March  3S.    The  Judges  deHvend  their  c^- 


Judge  Tucker.  The  appdlants  brought  a  writ  of  right 
in  the  County  Court,  and  filed  their  count*  After  several 
continuances  for  a  plea,  there  is  this  entry,  ^  Usual  plea,  • 
and  time  to  reply,''  to  which,  at  another,  there  is  this  entry, 
**  Joinder/'  The  parties  went  to  trial,  and  there  was  a  ver- 
dict and  judgment  fin*  the  defendant.  This  judgment  was 
affirmed  by  the  District  Cotut. 

^  ^CouAt^  Court law,(d)  in  all  cases  where  the  tide  (a}i£<^lr94 
or  bounds  of.fattd  is  drawn  in  questimi,  the  pleadings  must  34    '  "^^^^ 
be  aUin  writing'^  ahd  are  to  be  entered  at  large  with  the 
jtidgment  thereupon,  in  particular  books  kept  for  that  pur- 
pose.   The  act  for  reforming  proceedings  in   wiits  of 
Tight,(A)  affords  the  defendant  a  pK^r  fonn  of  which  he  (^j   n,i^  ^ 
may  av«l  himself  if  he  thinks  proper.     If  he  neglects  so  ^• 
to  do,  and  especially  if  he  offer  no  pka  in  writing'  at  aU^ 
he  shaH  not  have  any  advantage  of  his  own  neglect*  Where 
diere  is  no  plea  in  ivfiting  in  suits  concerning  lands,  ihere 
can  be  no  issue  joined:  the  one  is  a  preliminary  to  thtf 
other. 

In  writs  of  right,  which  are  conclusive,  whichever  way 
they  itiay  be  deteniined,  it  appears  to  itte  to  be  absolutely 
necessary  to  hold  the  parties  to  regular  pleadings.  Other- 
wise, htstead  of  deciding  mere  right,  they  may  be  the 
means  of  establishing  extensive  wrong.  1  therefore  think 
tte  judgment  must  be  reversed;  and  all  the  proceedings 
aobsequen^  to  tfiecouiit  set  aiide^aUd  a  repleader  a\varded. 

Judges  RoAKE  and  Fleming  being  of  opinion  that  the 
judgments  oug^t  to  be  reversed^  and  a  repleader  awarded^ 
the  following  was  entered  as  the  opinion  of  the  wholtf 
Court,  (absent  Judge  Ltomu)  ' 
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uAMcu,VKB-     Judgmenta  of  County  imd  DUtrict  CouHs  EftvKXMEHy 

^^^^^"^  and  it  is  ordered,  "  that  the  pleadiogft  and  aU  olfccr  joo- 

others      ^^  ceedings  in  the  said  County  Court  subsequent  to  tbe 

Hii^.     ^^  count  be  set  aside,  aiid  tha(  th6  parties  do  proceed  and 

plead  jmew." 


it  1 


Mondi^t  Nelson  against  Matthews  and  another. 

March  21.  ^ 

A  Tendor  ON  an  s^^al,  taken  by  the  complainant  from  a  d^:ziee' 
ll*^twr%f  ®^  *^  Superior  Court  of  Chancery  for  die  Staunton  Dis* 
land,   with    trict. 

n^y,MB^'  Nelson^  about  the  beg^ningof  die  year  1785,  bei^S^ 
toinitigrby  et-  ^^  ^j^^^  ^^^  for  several  years  before  a  resident  of  Mick-- 

Utnatton    a  ^  .  ,     «^     .  r        i 

tpecified       mond^  entered  mtp  an  agreement  with  MatthnoB  fpr  tfa^ 

^n^^'u*9  purchase  of  a  tract  of  land  comprehending  the  pknUUw 

^hcn,infact,  whereou  the  said  Matthews  then  resided^  with  two  9uryi€»f^ 

papers    caU  adjoining,  for  the  price  of  two  thousand  pounds. 

wl^ip^fi^      On  the  11th  of  February^  1805,  Matthew  executed  a 

ed  quantity,  bon4  to  Nelson  fo|*  the  conveyance  of  a  tide  in  feet-simple 

make    good  ^  ^^  ^^^  pl^nfatton  and  surveys^  describing  the  plan-' 

^  ^     thft  ^^^^^  ^  ^  ^^^  formerly  purchased  by  Sampson  and 

purchaser.     George  Matthews  of  Randal  Lpqkhart^  and  containing  572 

.        acres,  more  or  less^  and  the  two  surveys  as  having  .)>eei^ 

pf^Af  acres  made  by  Patrick  Buchanan^  (surveypr,)  the  ei^e  adjoining 

552*aa«?U^^  said  plantatioi^  on  the  non^-^est;  the  other  on  the 

no  more  than  ^outh-east;  *^  the  qiumtity  not  ifioxQn  at  present j  supposed 

who  buys  for  "  to  contai^  about  200  acres.^^   These  surveys  were  made 

2!f7JL.lTthe  8di  and  9th  of  February^  1785,  iov  Nelson  himself, 
may  reasona-  •  .  i^ «  » 

Uy  expect    On  the  l^th  of  November^  1 785,  a  deed,  with  general  w^r- 

Where  land  is  sold  with  wsEraoty,  and  theitt  ia  n  deftcieoc^  in  the  ^piantityt  ifa« 
purchaser  is  entitled  to  compensation  for  the  value  of  such  deficiency^  not  at  the  time 
^tien  It  u  dUcavtredf  but  at  the  timt  of  the  contract. 

If  several  tract?  of  land  be  8ol4>  ss  adjoining  each  Qjther,  for  a  gross  sum,  and  no 
apecification  be  made,  at  the  time  of  the  oontmet,  ^  the  qurf^  or^  separate  vslde  of 
fadi  parod»  an^  th^re  |)e  a  ^e^ciMpy  in  the  quanti^  of  ,each«  the  purchaser  viU  b^ 
fmtitled  to  compensation  for  such  oeficiency,  according  to 'the  average  TSloe  of  tne 
^Ao^  tract,  sikI  not  of  the  «fwra/ tracts  taken  «^f>arf<c^*  > 
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rtmiy^  was  execiittcd  bjr  George  Matthews  and  wife  to  Nel"  ma«ch,1808. 
#oit  fiwr  die  sdxi1«e  m^itioiied  jdantsdon,  '*  containing  by  ^^^J^J^^ 
**  estimation  S7%  acres^  more  or  less^^  and  on  the  same  day         y- 
aaotfaer  de^  from  Robert  Beterky  by  Thomas  Lexvis^  his  and  another. 
attoniey  in  fiu:t,  was  executed  for  the  two  surveyor  ont  —— — 
contaaiitng  115,  the  other  39  acres,  making  in  the  whole 
154  acret.     The  deed  from  Matthews  and  wife  to  Nelson 
describes  the  land  as  being  that  which  was  ^^  conveyed  to 
^^  Sampson  and  George  Matthews  from  Randal  Lockhart  by 
^'^  deeds  ^ted  the  19th  and  20th  August^  1762,  and  by  par- 
**  tition  from  the  said  Sampson  to  the  said  George^'*  and 
refers  to  certain  "  well  known"  lines  and  comers,  without 
designating  the  courses  or  distances.     The  deed  of  parti- 
tion referred  to,  states  the  above  land  to  contain  572  acres, 
jnare  or  less;  but  the  deeds  from  Lockhart  of  the  19th  and 
:SOth  of  Augusij  1762,  only  call  for  552  acres ;  making  a 
difference  of  20  acres. 

Bonds  for  the  purchase-money  were  granted  by  Nelson 
to  Matthews^  all  of  which  were  discharged,  except  one  for 
A/OOL  which. was  the  last  that  became  due. 

Nehony  discoy^ring  a  deficiency  in  all  three  of  these 
tracts,  refused  to  pay  the  above  bond ;  and  judgment  having 
been  obtained  on  it,  he  filed  his  bill,  stating  his  ground  of 
equity, and  praying  for  an  injunction,  which  was  awarded. 

Matthews  and  his  agent,  S.  Blackburn,  answered;  and 
having  insisted  that  Nelson  had  or  might  have  kad  full 
knowledge  of  the  lands  for  which  he  had  accepted  deeds, 
an  issue  was  directed  to  ascertain  those  points.  But  the 
defendants  afterwards  agreed  to  waive  the  issue,  and  to 
confess  the  fact  of  Nelsoris  non-residence,  and  that  the 
deeds  were  not  delivered  to  him  in  person.  They  also  de- 
nied any  knowledge  of  a  ckficiency  in  the  lands. 

The  suit  being  at  issue,  commissioners  were  appointed,. 
bu  consent  of  parties^  to  superintend  a  survey  of  the  said 
Jands-;  to  note  the  quantity  contained  within  the  lines  of  the 
larger  tract,  ^also  the  quantity^  ccmtained  in  each  of  the  small 
^urvey^,  and  wherein  and  to  wfaatamoimt  ^ese  surreys  m* 
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MAiicH,i8oa.t«ier0d  with  older  rights*     Thejr  were  aho  rvqamdl  to 
^■^J^J^^^  ascertain  and  report  the  aoerage  value  of  A«  land  coataoH^ 
V.         ed  in  the  two  small  surveys  per  acrei  aa  wdl  on  the  14ch 
Jd*lSr,o^  February^  1785,  as  on  the  4th  of  JpriL,  ir98.    The 
'  commissioners  returned  a  siirvey  made  under  their  difooA 

tion,  and  reported  that  die  larger  tract  eaid  10  eoataia  an 
acres,  was  found  by  actual  measurement  to  cootani  oiiljr 
544  acres,  shewing  a  deficiency  of  28  acres;  (that  is,  .be-* 
tween  the  €u:tual  quantity  of  544  acres,  and  the  quattlky 
called  for  in  Lociharfs  deeds  to  Samf^cn  amd  George  Mat" 
thews,  of  552  acres,  there  was  a  difference  of  e^ht  acres ; 
and  between  the  said  quantity  of  552  acres,  and  that  of  f  trg 
acres  expressed  in  the  deed  from  Mxithem  attd  wife  to 
.  Nelson^  there  was  a  difference  of  tweniy  acres,  making  te 
the  whole  a  deficiency  of  28  acres,  as  repotted  l^  the  oom*> 
missioners.)  They  fur&er  report,  that  one  of  diesttaB 
surveys  ^described  in  the  title  bond  as  tying  on  die  nertli^ 
west  side  of  the  larger  tract)  contained  by  actual  measure* 
ment  44  acres,  but  it  was  entirely  lost  by  interfering  wifll 
older  rights ;  and  that  the  other  small  survey,  described  as 
lying  on  the  south-east  side,  contained  130  zcrtsifji/hf-one 
of  which  were  in*  feet  comprehended  within  the  lines  of  the 
large  tract.  That  the  average  value  of  these  fifiy^one 
acres  was  one-fourth  higher  than  the  rest  of  the  survey  of 
which  they  piuported  to  form  a  part.  The  average  value 
of  each  parcel,  at  the  periods  above  mentioned,  was  stated 
as  follows : 

On  the  14th  Feb.  1 7SS.        4th  Apr.  1 798. 
The  plantation  or  tract  said  to 

contain  572  acres,  •    $6  75  $16  66 

^mall  survey  adjoining  on  the 

N.W.  side,  4  00  12  00 

iSmall  survey  adjoining  on  the 

S.  E.  side,  2  25  T  00 

Anodier  order  of  Coint  was  made,  on  the  mothh  of  the 
Tomplatnanty  directing  the  ssbne  colaaussioiiers  to  report 
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ibt  vafaae  of  the  two  smaH  surveys  at  the  periods  aforesaid^  MAaea^iaot. 
m^cmnecieii  %okh^  and  as  an  afpmdage  to  Ae  large  tract*  ^'^^^ 
The  oonunissioiiers  reported,  that,  according  to  the  depo-        ▼. 
ntioiisof  sewnd  witnesses,  (who  appear  to  have  been  caUed  Jd^rotUi*. 
««  from  their  ioxswledge  of  the  land  and  supposed  jod^         ■ 
ment  is  such  matters,)  the  two  small  pwxds  of  44  Mid  51 
acres,  which  were  loat  by  imerf«rsnce,were,  in  the  opinion 
of  the  4q>onent8,  of  an  equad  average  value  per  acre  with 
the  hrge  tract;  and  that  the  large  tract  was  reduced  vne*^ 
J^h  in  its  value  per  acre,  by  such  loss*     Considering  tfao 
snaaUer  survey  of  44  acres  as  a  necessary  apptndage  to  tho 
large  tract,  om  account  of  a  vduaUe  growth  of  timber  con* 
veniendy  situated  to  such  parts  of  it,  as  were  much  m  want 
€ii  that  article:    the  commissioners  estimated   the  said 
•maHer  tract  as  wotth,  on  the  14di  of  February^  17S5, 
^^  dolhn,  and  <m  the  4dt  of  Apkii,  ir98,  twetUtf-fv^ 
dollars  per  acre.    \¥ith  req;>ect  to  the  51  acres  of  the  other 
supvey,  lost  by  interference  with  the  lai^  tract,  consider^^ 
ing  its  remote  situation  from  the  cleared  lands,  and  i^ 
bemg  included  in  and  adjoining  the  woodland  part  of  tha 
ku^  tract,  they  saw  no  good  reason  for  changing  dieir 
opinion  of  its  value  per  acre,  as  stated  in  their  ibtmer 
reports 

At  the  hearing,  on  the  12th  of  Afiril^  1803,  the  Chaii* 
^llor  pronounced  a  decree  to  the  foBowing  effect  c  Hiat, 
the  deed  fit>m  the  defendant,  George  Matthews^  to  the 
plaintiff,  {Ifehon^)  otOing  for  57^  acres,  more  or  kss^  when 
Itatthewe^  from  a  recurrence  to  his  own  tide  papers,  had 
no  reason  to  suppose  that  more  than  552  acres  were  con- 
tained in  the  survey,  Nelson  was  entided  to  a  discount 
against  the  judgment  for  the  value  of  twenty  acres ;  but 
not  for  the  deficiency  of  eight  acres  appearing  within  die 
lines  of  die  said  survey  i  such  deficit  not  being  more  than  a 
pUTchmer  tn  grow  might  reasonably  expect.  That  Nelson 
was  also  endded  to  a  credit  for  die  smaller  survey  of  44 
icres,  which  was  wholty  lost  by  the  interference  of  older 
ri§^^  and  for  S%  acres  of  the  odier  sul^ey,  which  were 
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MAitcR,ia08.  induded  wUlun  &e  lines  of  ^  Xxcfg^JatrnX^  inasmudl  §M 

^•'jrY'^^  the  surveys  thus  lost  were  made  upon  lands^  for  which,  at 

r.         the  time,  there  were  existmg  legal  titles,  and  it  was  owing 

JJ2*^JJ[2ber.  ^  *®  inattention  of  MattkewSy  that  those  interferences 

■.  ■!■ were  not  discovered  before  his  sale  and  conv^aace  to 

Ntkcru  That  Nekon  was  moreover  entided  to  a  discount 
for  the  taxes  paid  by  him  on  the  20  acres  deficient  in  ^ 
large  tract,  and  on  the  difference  between  the  quanti^ 
catkd  for  in  the  two  deeds  for  the  surveys,  and  the  qoan-' 
iitf  actually  heUhy  him  in  virtue  of  those  deeds;  which 
taxes  were  to  be  calculated  from.the  year  1786  ta  the  year 
1790,  when  the  deficiency  was  discovered  by  the  (daintifiv 
and  the  error  was  or  might  have  been  corrected*  But  the 
Court  was  of  opinion,  that  in  ascertainuig  the  val^e  of  die 
deficits,  their  value,  at  the  time  of  the  original  contract^ 
and  not  at  any  subseqti^nt  period^  should  be  resorted  to ; 
and  that  their  reeU  and  not  their  relative  value  diould  be 
adopted  by  the  Court.  Therefore  the  first  repoit  of  the 
ccnnmissioners,  in  which  the  intrimic  value  ef  the  lost 
LAND  at  the  time  of  the  tale  was  ascertained,  without  re- 
spect to  its  relative  situation,  or  to  the  aggi«gate  price  paid 
for  the  yrhole  tract,  on  which  was  a  valuaUe  mill  and  other 
improvements,  none  of  which  appear  to  have  been  on  die 
lost  land,  was  considered  the  just  rule  of  decision.  The 
ChanceUor  made  the  ixyuncdon  perpetual  as  to  471  dollars 
94  cents,  being  the  whole  sum  for  which  he  considered  the 
plaintiff  entitled  to  a  credit,  as  well  for  the  deficiency  of 
each  several  parcel  of  land,  according  to  its  intrineic  value 
at  the  time  of  the  contract^  as  for  the  taxes  aforesaid,  and 
for  a  small  account,  (the  correctness  of  which  did  not  ap- 
pear to  have  been  contested  h(f  the  defendant,)  after  an  al- 
lowance of  the  then  legal  interest  upon  the  value  of  the  lost 
land,  as  above  ascertained,  from  the  first  of  October^  1783, 
when  the  plaintiff's  bond  became  dUe  on, which  the  judg- 
ment had  been  obtained;  upon  the  taxes  according  to  the 
principles  setded  in  the  decree ;  and  upon  tlie  said  small 
account;  and  dissolved  the  u^unction  for  the  residube. 
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I^ebon^  daiming  a  credit  for  a  amch  larger  suia,  appealed  w AacH,l80a 


to  this  Court.  N«bon 

WiciAemty  for  the  appellant*     There  can  be  no  question  and  aiioUkec. 


aft  tOH>ur  rig^t  to  compensation  for  liie  deficiency  in  Ae  — ~ 
land.    The  only  inquiry  is,  what  shall  be  the  measure  of 
that  compensation*    I  shall  contend  that  we  are  entided 
to  compensation,  not  at  the  date  of  the  contract^  but  at  a 
9vb$e(pient  period* 

As  to  so  muph  of  the  land  called  for  in  the  deeds  as 
never  existed,  there  is  some  difficulty,  but  as  to  tha^  lost 
by  prior  titles,  Nelson  is  entitled  to  compensation  at  Hm 
time  when  he  received  ^e  damage*    He  ub  entided  to  his  t 

contract*  If  the  price  had  deprecwled^  he  must  jhave  sub- 
mitted to  the  loss;  as  it  has  appreciated^  he  is  entitled  *to 
the  benefit*  He  caja  only  h^  compensated  by  pving  him 
the  full  value  of  his  coDtra<:t  after  the  purcha^ey  at  which 
timis  he  austain^sd  the  injury* 

In  Grot€s  y.  Gra9eA,(a)  which  was  a  contract  for  tbe<a)lira#A.|. 
delivery  of  certificates,  the  Court  determined  that  the 
standard  of  value  should  be  fixed  on  the  day  when  the 
contract  was  to  have  been  performed*     The  ground  ib%t 
the  Court  went  upcp  was,  that  after  the  day  of  payment 
had  past,  the  party  was  not  bound  to  receive  the  certifi* 
cates,  but  mig^t  resort  to  his  action*    la  Reynolde  v*  WaU 
ler^ijf)  the  Court  determined  that  Reynolds  should  pay  the  (&)  Ibid  164 
value  of  the  certificates  at  the  time  of  the  trial ;  and  a 
distinction  was  taken  between  the  two  cases,  in  this,  that^ 
in  the  former,  there  was  a  contract  to  deliver  the  certifi- 
cates at  z,  future  day\  but,  in  the  latter,  there  was  no  conr 
traety  the  certificates  having  been  fraudulently  obtained  by 
die  agent  of  Reynolds^  and  a  bill  was  brought  by  the  heirs 
and  administrator  of  Waller  for  a  specific  restitution*     So 
m  Morris  v-  Mexander^c)  the  owner  of  certificate^  was.(e)  8  CotU 
<:onsiderpd  as  entided  to  the  certificates  themselves,  if  to  be  ^* 
ha4^  if  not,  their  value  at  the  time  of  the  decree*    The 
same  doctrine  was  recognised  in  the  late  case  of  Short  v« 
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VAftCR,1808.  Saptoitk^  in  the  Federal  Court ;  «nd  nothing  but  die  pecu« 
liar  circumstances  of  the  case  induced  the  Court  to  fix  the 


V.         value  at  a  different  time.     ITie  difference,  however,  be» 

and  MMrtber.  tween  certificates  and  land  is  this :  The  contract  cannot  be 

— — —  satisfied  by  other  lands,  because  dierc  cannot  be  an  identify 

of  situation,  8cc.    But  wifli  respect  to  certificates,  if  *fe 

purchaser   be  disappointed,    Iw  can  vest  his  money  in 

others* 

The  next  point  to  be  considered  is,  what  should  be  the 
standard  of  compensation.  The  lands  which  were  lost 
vrtre  wood^iandsy  rendered  peculiarly  valuable  on  account  of 
tfveir  being  annexed  to  die  old  plantation*  They  had,  there^^ 
fore,  a  relatvoe  value,  and  should  have  been  estimated  ac-* 
cordingly.  The  Chancellor  has  allowed  the  real  and  not 
the  relative  value ;  though  the  term  r«a/ value  is  imintel* 
ligible,  without  considering,  at  the  same  time,  die  relative 
value.  Hie  real  value  of  the  land  is  its  relative  value ;  be* 
cause  its  value  is  estimated  in  reference  to  its  utility*  The 
true  Injury  the  person  sustained  should  always  be  the  mea* 
sure  of  damages. 

If  the  value  of  the  land  at  the  time  of  die  purchase  be 
resorted  to,  what  ought  to  be  regarded?  The  price  pmd? 
Surely  not.  A  man  may  agree  to  give  fer  a  tract  of  land 
a  much  jfreater  price  than  it  is  worth.  In  diis  case,  it  ap- 
pears, from  the  report  of  the  commissioners,  that  Nelson 
agreed  to  give  too  much ;  and  an  arbitrary  standard  of  their 
own  has  been  established.  According  to  this  role,  and  die 
principle  estabUshed  by  the  Chancellor,  if  Matthews  had 
~  not  had  a  foot  of  land,  Nelson  would  still  ha^ve  had  to  pay 
him  a  considerable  sum  of  money ;  because  the  real  value 
of  the  land  at  the  time  of  the  purchase  would  have  faDen 
so  far  short  of  the  purchase-money.  This  shews  die  diiE- 
cuky  and  impropriety  of  making  the  price  and  date  of  the 
contract  the  standard  of  compensation.  [Here  Mr.  FPJcl- 
ham  went  into  a  minute  calculation  founded  on  the  report 
of  the  commissioners,  and  the  testimony  of  die  witnesses^ 
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tviuch  stated  that  the  value  of  the  large  tract  waa  impaired  icAmeii,l806L 
^ne-fifidi  in  consequence  of  the  loss  of  the  surveys ;  and  en-  ^^^JTu^J^^ 
deaveured  to  shew  that  NeUon  was  entitled  to  a  much         v. 
laqper  sum  Aan  had  been  allowed  by  the  Chancellor.]  ^^  another. 


Ctiotf,  for  the  appellees.  No  deduction  ought  to  be  al- 
lowed for  the  twenty  acres  deficient  in  the  largr  tracts  be- 
cause the  title  bond  speaks  of  it  as  containing  so  numy 
axrres,  more  or  less^  and  the  deed  conveys  it  by  estimation 
ODly.  It  is  a  rule  of  law,  that  if  an  estate  be  sold  by  esti* 
matiouy  the  vendor  is  not  liable  for  a  small  deficiency.(a)  (^^  Sugden*^ 
If  a  person  wishes  an  exact  quantity,  he  must  contract  for  ^^  %i\^^ 
it  by  the  acre,  in  which  case  he  would  be  entided  to  com- 
pefnsation  in  the  event  of  a  deficiency.(^)  (j,)  ibid. 

It  is  clear  that  no  discount  ought  to  be  allowed  for  the 
turveyu  They  were  made  on  the  8th  and  9th  of  February ^ 
1785,  (before  the  date  of  the  bond,)  for  Nekon  himself ; 
one  ccmtained  39  acres,  the  other  115*  On  the  11  tfa  of 
February y  1785,  the  bond  was  entered  into.  The  inference 
is,  that  XbtthewB  never  saw  those  surveys ;  for  if  he  had 
seen  them,  he  never  would  have  inserted  in  the  condition  of  ' 

the  bond,  that  they  contained  about  200  acres.  Matthews 
was  to  convey  the  land  contained  in  Buchanan's  surveys. 
If  Nelson  knew  what  was  in  those  surveys,  and  did  not 
disclose  it  to  jMatthetvSy  he  was  guil^  of  a  voluntary  con* 
cealment,  and  cannot  be  relieved  in  equity.  The  entries 
were  originally  made,  but  Matthews  never  had  the  sur- 
reys* Nelson  caused  the  entries  to  be  surveyed  himself; 
and  obtained  a  deed  from  Beverley ^  with  general  warran^^ 
for  the  quantity  contained  in  them.  The  condition  of  the 
tide  bond  clearly  shews,  that  Nelson  took  the  surveys  from 
Matthexvsyfor  better  for  worse;  and  if  he  has  been  injured^ 
he  must  resort  to  Beverley ^  upon  his  warranty,  for  redress; 
according  to  a  rule  of  law,  that,  although  in  personal  things 
you  must  resort  to  the  vendor^  yet,  in  reedy  you  must  rely 
on  the  title  papers  alone. 

But  if  any  compensation  is  to  be  made  for  deficiency,  it 
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MAftCH,i808.  ought  ooily  to  be  for  20  acres  in  die  large  tract;  and  t&ne 

^^^^^  according  to  the  actual  value  at  the  time  of  the  contract 

▼•         The  Chancellor  has  correctly  decided^  that  no  allowance 

and  another,  should  be  made  for  the  difference  of  eight  acres  between 


■  the  actual  quantity,  and  that  called  for  in  Matthews'*  title- 

papers;  such  dejicit  being  no  more  them  a  purchaser  in 
gross  might  reasonably  expect.     In  that  position,  he  is  for- 
(m)  See  note,  tified  by  the  decree  of  this  Court  in  ^uesnel  v.  Woodlief.(a) 
•ext  pa^/  m  ivhen  an  action  is  brought  upon  the  warranty,  the  plaintiff 
at  law  goes  upon  the  ground  of  future  disturbance,  and  has 
a  right  tb  other  lands,  or  as  much  money  as  will  replace 
those  from  which  he  was  evicted.    But,  on  a  bill  in  equity^ 
}t  is  like  the  action  for  money  had  and  received ;  and  the 
complaint  is,  that  the  vendor  has  had  the  purchase-money 
for  a  consideration  which  happened  to  fail*    The  only  rule 
which  can  be  adopted,  is,  to  take  the  actual  damage,  which 
is  to  be  estimated  by  the  money  paid  with  interest.     You 
cannot  ascertain  the  relative  value  of  parcels  composing  an 
entire  tract :  you  cannot  say  that  so  much  money  was  paid 
for  one  part  of  the  land,  and  so  much  for  another.   In  the 
(a)lVer.yjau  ^^^  ^  Calcfqfi  v.  Roebuck,{a)  the  purchaser  came  into  a 
^'  Court  of  Equity  to  be  relieved  on  account  of  two  acres^ 

which  lay  in  the  centre  of  the  tract,  and  for  which  the  title 
proved  to  be  bad.  The  Chancellor  thought  that  the  actiuxl 
value  with  interest  should  be  the  rule,  without  regarding 
the  particular  situation  of  the  two  acres.  If  the  land  was 
really  lost  on  the  11th  oi  February,  1785,  that  ought  to  be 
the  period  at  which  damages  should  be  ascertsdned.  If 
Nelson  wants  ulterior  damages,  he  must  look  Jo  Beverley, 
wRo  warranted  the  title.  Matthews  only  sold  the  surveys 
such  as  they  were. 

Wickham,  in  reply.     The  only  question  in  the  cause 
respects  the  rate  of  compensation ;  upon  which  very  little 
need  be  said.    As  to  the  objection,  that  Nelson  bought  th 
land  for  so  many  acres  more  or  less,  the  law  has  been  long 
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•cttled  ia  this  countiy,  upon  tfiat  point,  in  the  case  of  ^ueS'  MA»cH,18oa 
net  V.   Wo^dlief  and  others.(l)     Whenever  a  man  pur-     ^e^o^ 
chases  land  for  **  more  or  less,**  he  is  entided  to  die  quan-         ▼. 
tity  specified,  making  a  reasonable  allowance  for  small  in-  and  another. 


(1)  The  caae  abore  referred  to  was  decided  during  the  peri#d  of 
Mr.  WoMbingtonU  Reports,  but  was  omitted  in  hit  collection.  It  has 
been  so  often  inaccurately  quoted  out  of  Courts  and  eVen  f'n  Court  hlu  been 
cdted  under  such  different  appellations,  that  it  is  believed  a  correct 
statement  of  the  casC)  from  the  record»  will  be  acceptable  to  the  pro* 
fession. 

QvESHKL  «.  WooDLiEF,  RuFFiK  ond  HxRaisoN.   NovemUr  H  1796^ 
Order  Boot,  Ifo.  a  p.  152.  MS. 

TFbodlief,  one  of  the  appellees,  advertised  for  sale,  the  tract  of  land 
whereon  he  resided,  called  Sion  Siilf  and  described  it  as  containing 
abaui  800  acres,  ^uetnel  became  the  purchaser,  at  private  sale,  and 
mgreed  to  give  the  price  of  four  pounds  per  acre,  estimating  the  tract  at 
800  acres,  which  amounted  to  the  sum  of  3,200/.  for  which  he  estecuted 
his  bonds  payable  at  several  different  periods.  The  parties  ha4  been 
some  time  in  trea^  for  the  land ;  WoodlieJ  representing  it  as  held  by 
okl  title-papers,  and  reputed,  by  himself  as  well  as  former  proprietors, 
to  contain  at  least  800  acres,  and  ^uetnel  believing  that  it  would  hold 
out  that  quantity.  The  land  was  not  re-eurveyed  by  Woodlief,  either  be- 
fore he  advertised  it,  or  sold  it  to  ^uemeL  After  the  sale,  Woodli^ 
•iUl  expressed  his  belief  that  the  tract  contained  800  acres,  and  ^etnel 
sccepted  a  deed  for  that  quantity  «*  m<fre  or  less.**  But,  in  fact,  upon 
an  actual  surrey,  it  was  found  to  contain  only  608  acres,  1  rood,  and  IS 
poles.  Before  any  survey  was  made,  ^etnel  gave  a  deed  of  trust  upon 
the  same  land  as  containing  800  acres,  (without  any  qualiBcation,)  to 
MarrieoH  as  trustee,  for  the  purpose  of  securing  a  balance  of  the  pur- 
chase-money, part  to  Woodiief,  and  part  to  Ruffin,  to  whom  some  of  the 
bonds  of  ^esnel  had  been  assigned.  A  bill  was  exhibited  by  ^esnel  m 
the  High  Court  of  Chancery  for  an  injunction  to  judgments  obtained  on 
some  of  the  said  bonds,  on  the  ground  of  the  deficiency  in  the  quantity 
of  the  land.  The  Chancellor,  on  a  final  hearing,  dismissed  the  bill;  and 
f^emel  appealed  to  the  Supreme  Court  of  Appeals,  where  the  following 
decree  was  pronounced. 

•«  That  the  appellee  Woodiief,  not  having  siureyed  the  tract  of  land  in 
«*  the  bill  mentioned  called  Sion  Hilly  before  he  advertised  the  same  for 
**  sale,  or  sold  it  to  the  appellant,  but  that,  supposing  there  bad  been  an 
**  old  survey  which  he  has  not  produced  or  referred  to,  and  does  not  ap- 


\H  Supnm^^  Court  ofJppealt. 

«Aiieii,l8Ml  accura^iti  ia  llie  surveys,  and  the  variattoti  of  instruments 

^^JfY"^^  Whenever  it  man  ^eik  knd  in  that  manner,  he  holds  out  to 

Nelson 

▼.        the  purchaser  an  idea  that  he  has  tttU^deeaa  for  that  quan- 
Matthews     . 
wd  another,  ^yf* 

'  In  the  case  beifore  the  Court,  Matthews  was  to  ra^ke  a 

tide  not  only  to  the  larg'er  tract,  but  to  the  two  small  sur- 

bqfSf  supposed  to  contdn  200  acres.  All  that  I  contend  for, 

is,  that  Nelson  was  endded  to  all  the  land  contained  within 

'    the  lines  of  the  survetfs^  and  has  a  rij^t  to  conqpenaodon  for 

\  the  deficiency.    He  does  not  daim  for  the  whole  deficiency 


•*  pear  in  the  procee<£n|fs  in  this  caus^  wider  which  the  land  had  been 
«« long  held,  as  he  suggested,  by  the  former  proprietors  of  the  said  luldt 
**  and  estimated  by  them  and  him  as  containing  800  acres,  he  advertised 
<*  it  as  contuning  about  that  quantity,  and  the  appellant  was  thereby 
'*  induced  to  purchase  it»  expecting  it  would  contain  that  fuU  quantity^ 
f*  and  the  appellee,  WoodUef,  having  aflerwards  asserted  his  belief 
**  thereof,  occasioned  the  appellant  to  accept  of  a  deed  for  the  same  as 
«  containing  800  acres  more  or  Uus  and  it  appearing  from  the  survey 
^  made  by  Robert  Tumbull,  and  returned  to  the  High  Court  of  Chan<- 
**  ceiy,  pursuant  to  an  order  of  the  sidd  Court  in  this  cause  made  for 
<*  ascertaining  the  exact  quantity  of  land  in  the  said  tract  called  Sion 
**  Millt  that  the  sam^  contains  only  608  acres,  1  rood,  and  13  perches, 
^  so  that  both  parties  were  mistaken  in  the  quantity  and  number  of 
*<  acres  contracted  for^  the  said  mistake  ought  to  be  rectified  in  a  Court 
'•of  Equity,  and  the  appellant  allowed  a  deduction  from  tht  J^ce  agreed 
**  by  bim  to  be  given  frtr  the  said  land  for  the  deficiency  in  quantity,  that 
<*  deficiency  being  too  great  for  a  purchaser  to  lose  under  an  agreement 
«'  for  a  reputed  quantity,  notwithstanding  the  words  •*  more  or  less,**  in- 
**  serted  in  the  deed,  vhich  should  be  restricted  to  a  reasonable  or  usuai 
**  allonancefr)r  snUtll  errors  in  suroejs,  and  for  variations  in  instruments  i 
**  the  rahie  of  the  deficiency  when  ascertained  under  the  direction  and 
^  to  the  satisfiuitioh  of  the  taid  High  Court  of  Chancery,  to  be  deducted 
<*  from  bis  bonds  for  the  purchase-money  in  the  hands  of  the  appellee*, 
**  Woodiiefsoid  Rujfin,  or  either  of  them,  if  sufficient  to  satisfy  the  same, 
**  and  if  more  than  sufficient,  the  ik^unction  to  be  dissolved  for  the  rest* 
**  due,  but  if  not  sufficient,  the  appellee  WoodlirfXo  be  decreed  to  vefMod 
••  it  with  interest,"  fcc. 

Decree  of  the  High  Court  of  Chancery  reversed,  and  cause  remande4 
to  the  said  Court  for  a  final  decree,  according  to  the  principles  of  this 
decree. 
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Vm  tfaw  tuf0  hmdrtdwpe^  but  only  for  Umt,  less  thiH  tHt  »MMfM.18Dll 

quantity  menticmed  in  the  surveys.    It  i»  man  sell  bmda,  ^^wi^^ 

W^d  describe  the  boundaries,  and  there  be  but  one  ocrf         v. 

Mitth-iwt 
iKthin  those  boundaries  from  which  the  purchaser  is  eptct^  n^t 

€d^  there  can  be  no  question  but  he  is  entitled  to  oompem  "" 

attiim* 

It  is  supposed  by  Mr.  CalL^  that,  because  this  is  ^  oast 

in  Chancery^  Nebon  is  not  entitled  to  damages  as  if  it  wer% 

before  a  Court  of  Law.    NeUony  having  a  just  cause  «f 

acdcm,  came  into  equity  to  be  relieved  from  the  judgment 

at  law,  and  the  Court  will  not  compel  him  to  pay  die 

nKmey  ub^  compeasatiim  be  made  for  the  deficiency  in 

the  land.     Matthews  was  bound  at  law,  and  we  are  as 

much  entitled  to  compensation  in  eqmty,  as  if  we  liad  been 

«tlaw. 

Wednesday,  March  30.      The  Judges  defivered  their 
opinions* 

Judge  Tucker.  Nehon,  who  was  at  that  time  a  resi- 
dent of  Hichmondy  purchased  of  Matthews  a  tract  of  land 
In  Augusta  County,  said  by  him  to  cont^n  572  acres,  whicH 
he  held  by  deed  ;  widi  a  valuable  mill  and  other  improve* 
naents  thereon,  togetiier  with  two  siureys  adjoining  the 
former  tract,  the  quantity  not  known  at  the  time  of  the 
bargahi,  but  supposed  to  contain  about  200  acres.  A  de- 
ficiency  in  all  three  of  these  tracts  being  suggested  1)y  Nel* 
son^  who  brought  a  bill  in  Chancery  to  be  relieved  from  a 
judgment  obtained  on  one  of  the  bonds  given  by  him  for 
die  purchase^money,  tiie  Chancellor  directed  a  survey  ; 
Imd  also  an  estimate  of  the  value  of  the  two  small  surveys, 
as  connected  with,  and  as  an  appendage  to  the  larger  tract 
on  the  day  of  the  bargain,  and  also  on  the  day  the  money 
beeame  due  upon  tiie  bond.  The  commissioners  made  a 
dpecial  report,  by  which  it  appeared  that  the  larger  tratt 
eontained  only  544  acres,  and  tiiat  the  conveyance  for  the 
\  from  iP.  Lockart  to  Sampson  and  George  Matthexvs^ 
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MAROB,i80e*  was  for  !i5^  acres  <mlj^ ;  -  that  one  of  the  small  stirveys  for 

^*'^J^^^  44  acres  was  entirely  lost ;  and  that  51  acres  of  the  other 

y.         small  survey,  were  ki  fact  comprehended  Mrithin  the  lines 

mA  aaAhe^  ^  ^^  ^^^^^  ^^^"^^  •  ^^Y  ^^^  report'the  average  value  of 


each  parcel  on  the  days  before  mentioned  ;  together  wiA 
their  opinion  as  to  the  relative  value  of  the  small  tracts  as 
an  appendage  to  the  large  one.  The  Chancellor  pronounced 
a  decree  that  Nebon  was  entitledto  a  discount  for  20  acres* 
the  difference  between  the  quantity  expressed  in  Lockarfs 
deed  to  MattketM^  and  in  that  of  Matthews  to  Nelson  / 
but  not  for  the  deficiency  of  eight,  such  deficiency  not  be- 
ing more  than  a  purchaser  in  gross  might  reasonably  ex* 
pect ;  and  that  the  plaintifT  was  further  entitled  to  a  dis* 
count  for  the -value  of  the  44  acres,  and  51  acres  wUch 
ought  to  be  fixt  according  to  the  value  at  the  time  of  the 
contract,  and  not  at  any  subsequent  period*  And  accord- 
ing to  their  real,  and  not  their  relative  value ;  with  some 
farther  discounts  not  contested  in  this  Court* 

If  the  quandty  in  each  separate  tract  had  been  exactly 
that  which  the  parties  supposed  at  the  time  of  the  contract, 
find  the  real  value  of  each  tract  respectively  had  at  that 
time  corresponded  with  the  valuation  by  the  commission- 
ers, the  appellant  would  have  got  572  acres,  of  the  value 
of  6  dollars  and  75  cents  each  ;  44  acres  of  the  value  of 
4  dollars,  and  156  acres,  of  the  value  of  2  ddlars  and  25 
cents  each,  amounting  in  the  whole  to  4,388  dollars  and  50 
cents,  Che  average  vidue  of  which  would  be  5  dollars  and 
68  cents  and  nearly  one  half  a  cent ;  at  which  rate  I  con- 
ceive the  complainant  ought  to  be  allowed  a  deduction  up- 
on 115  acres,  the  quantity  deficient,  and  with  tlus  amend- 
ment, I  think  the  decree  ouj^  to  be  affirmed,  in  the  sune 
manner  as  was  done  in  the  case  of  Pendleton  v.  Vandc* 
(a)  1  Wath.  vter*(a) 

It  may  not  be  amiss  to  add,  that  there  appears  to  have 
been  no  acUial  specification  majde  at  the  time  of  the  con*» 
tract,  of  the  quality,  or  separate  value  (^  these  several  par* 
eels  of  landt  by  the  seller  to  the  buyer.    They  were  reprc; 
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ftented    as  adjoining   each  other,    and   NeUon  probably  >uaca4iO& 
thought  the  quality  of  all  tfiree  the  same  in  generaL  Upon  ^''^^^ 
these  grounds  I  think  the  average  value  of  die  whole,  as         ▼« 
estimated  i^  the  commissioners  taken  together,  is  the  pro-  and  uiothtf  « 
per  rate  at  which  the  allowuace  for  the  deficiency  oug^  to  " 

be  made ;  that  deficiency  arising  in  part  from  the  inter- 
locking of  the  smdler  tracts  with  the  larger,  as  well  asr 
from  a  want  of  quantity  widiin  the  actual  boundaries  at 
die  lands*  If  indeed  there  had  been  the  fuB  quantity  of 
the  land  in  each  tract,  and  Nehon  had  been  evicted  of  »  ' 
part  of  it  by  a  title  superior  to  diat  of  Matthews^  Ae  pro^ 
f&t  estimate  of  his  damages  would  have  been  according  to 
the  actual  vahie  of  the  Umd  recovered;  for  then  it  mig^ 
have  been  precisely  known  i  but  it  is  impossible,  in  the 
prcBttA  case,  to  tecertmi  the  value  of  the  deficu/ncy  wm 
jfuanitiy  otherwise  dian  by  referoice  to  ^  average  valu€ 
tf  the  whokv 

I  concur  also  m  thinking  the  ChaliceBor  perfectly  rig^ 
bk  feeing  the  value  of  the  deficiency,  at  the  time  of  the  con* 
tracts  Whereas,  if  the  money  had  been  paid,  and  then  tM 
l^chaser  had  been  ei^icted  by  a  superior  title,  I  should 
hare  bought  Ae  value  oug^  to  hacve  beoi  filed,  as  if 
might  have  been  at  the  tiiAe  of  the  eviction^ 

Judge  'koAvt*  The  Atctet  of  the  Chancdlor  is  rig^lf 
io  fju*  as  it  eCBskiem  die  ^li^  value  •f  the  k>st  land,  mi 
die  thM  of  the  pufchsse^  as  aibrding  die  pH)|per  Mmdsrd 
fcr  esdaftiikdng  dke  compensadon  m  this  case^  If  the  qucs^ 
d^B  of  comf^eiisidoii  were  now  submitted  to  a  Jury  oa  ma 
kttae  af  pumtum  dammflcaim^  the  acnad  vahie  would 
Ufaiie  be  regtfded)  and  not  tl^  value  which  may  hove  beett 
tea  apoa  tie  hud  by  the  purehascr,  or  die  price  he  agned 
ip^g^foritr  So  vidi  tespect  to  die ^toie,  the  date  of  thi» 
piiithase  givids  die  rufe:^  the  has  ezistad  from  dnt^  dn^^  ' 
«id  tlife  valtte^  that  tosa  wMi  mmpest  gives  dw  true  niea» 
sure  af  eompensadoai  utdMsindMdtber^WMsMMkspiii 

VoXkIL  I 
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XAiiCH,l808.  cial  circumstances  in  the  case,  as  would  make  it  proper  to 

^^^^C^  depart  from  that  criterion. 

V.  I  differ,  however,  from  the  Chancellor,  in  supposing  that 

und  another,  the  average  value  of  the  land  lost  in  the  several  tracts, 
"  taken  separately^  gives  the  rule.     For  any  thing  known  to 

us,  the  lands  in  question,  although  contained  in  three  tracts, 
were  considered  as  one  tract,  and  purchased  in  gross.  This 
is  the  more  probable,  because,  as  they  adjoin,  they  in  truth 
do  form  but  one  tract*  Their  being  held  by  separate 
rights  makes  no  diffbrence.  I  cannot  differ  this  case,  ilien, 
from  the  general  case  of  the  purchase  of  a  tract  of  land,  in 
which  a  deficiency  is  found  to  exist,  and  in  which  the 
average  value  of  the  whole  tract  gives  the  rule. 

TlKre  may  be  circumstances  in  which  this  general  rule 
ought  to  be  departed  from^  and  in  which  the  loss  ought  tobt 
considered  in  a  relative  point  of  view.  This  {in  the  opinion 
of  the  commissioners)  is  one  of  those  cases ;  but  from  the 
plaintiff's  own  shewing  it  is  not  such  a  case.  He  does  not 
state  that  the  lost  land,  now  in  question,  formed  a  particu* 
lar  mducement  with  him  to  make  the  purchase ;  on  the 
contrary,  be  says,  ^^  that  he  had  never  viewed  the  land,  but 
^  relied  on  the  information  of  Matthews  as  to  quantity  and 
^^  boundaries.^^ .  He  does  not  even  say  that  he  asked  or  re- 
ceived any  information  as  to  quality  and  descriptionm  Not 
httvlng  asked  this,  he  submits,  in  case  of  deficiency,  to 
gtand  upon  the  general  ground.  That  ground  is  a  safe 
one,  inasmuch  as  it  gives  the  average  value  of  an  article 
purchased  in  gross;  whereas,  when  we  ij9quijne  iJtto.the 
wekaive  value,  we  enter  into.a.y^y  exteii4ve'>i|i^ld,  where- 
much  is  left  to  opinion,  .ai)d  in  which  th^r«i' are  n6  certain 
itea'to.go  by«  I  am  &r  from  aitying^  h6w'e¥^,  tlk$t  that 
standard  is  in  no  instance  to  be  resorted  to.  I  only  ss^, 
that,  in  this  case,  I  see  no  reason  to  depart  from  the  gtac* 
ral  principle*  I  am  therefore  of  opinion  to  eefbtaiithe  dc* 
oee  by  resoftdng  to  the  aveifage  value  per  atrt  of  the 
vApfe  lafMl  purchased)  »m1  to  a%iB  it  for  the  rmdue* 
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Judge  Fleming.    Two  important  questions  seem  to  MAmcv,l8Qt. 
urise  m  this  case  :   1st,  Whether  the  compensation  to  be  ^^^^ 
made  for  the  deficiency  in  the  quantit}'^  of  laud,  be  accord-  ^• 

ing  to  the  value  in  the  year  1T85,  when  the  contract  was  Md 
made,  or  according  to  die  value  in  the  year  1798,  when  "" 
the  commissioners  made  their  first  estimate:  and,  2dly. 
MTiether  such  compensation  be  according  to  the  real  or 
relative  value  of  the  lands  lost  to  the  purchaser  ? 

With  respect  to  the  first  point,  I  have  no  difficulty  in 
sa\nng,  that  I  think  it  ought  to  be  according  to  the  value 
in  Tebruaryj  1785,  the  time  of  the  original  contract,  and 
not  at  any  subsequent  day;  because  the  compensation 
taught  to  be  in  proportion  to  the  price  given  for  the  land. 

The  second  point  seems  to  be  attended  with  more  dilfi* 
culty,  and  I  was  at  first  inclined  to  think  that  there  ought 
to  be  a  liberal  allowance  for  the  44  acres  of  timbered  land 
adjoining  the  large  tract,  on  the  north-west^  stated  by  the 
commissioners  on  their  first  view,  to  have  beeii  worth  four 
dollars  per  acre  in  the  month  oi  February^  1785,  (the  time 
of  the  contract,)  and  which  was  totally  lost  to  the  pur- 
chaser ;  but,  on  conferring  with  the  other  Judges,  and  on 
more  mature  reflection  on  the  subject, — it  appearing  from  • 
the  record  that  the  appellant  contracted  for  772  acres,  vx 
Ac  whole,  for  the  gross  sum  of  2,000/.  without  noticing 
miy  improvements  on  the  old  tract,  or  any  peculiar  advan- 
tage to  be  derived  from  any  particular  part  of  the  pur- 
chase ;  and  it  not  appearing  that  the  44  acres  of  timbered 
land  was  any  inducement  to  the  contract ;  of  which  it  is 
probable  Nelson  was  totally  ignorant  at  the  time,  as  the 
contract  was  made  in  Richmond;  the  most  equitable  way 
of  doing  justice  between  the  parties  seems  to  be  to  average 
the  deficiency  of  115  acres,  at  5  dolhu*8  and  68  cents  per 
acre,  being  tiie  average  value  per  acre  of  the  whole  land 
contracted  for ;  which  wiD  give  1  dollar  and  68  cents  per 
acre  for  the  44  acres,  and  3  dollars  and  43  cents  per  atre 
for  die  71  acres  deficient  in  the  survey  adjoining  the  oki 
toract  on  the  south-east^  more  than  they  arc  stated  by  the 
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i[Mics,HQi.  eonunisBioneft  in  their  first  report  to  have  been  worth  in 

^■^J^^^^  February^  1785;  making  in  the  whole  an  allowance  for  dc- 

▼.         ficieacy,  of  the  sum  of  648  dollars  and  7  cents,  which  is 

fttUie^    20^  dollars  63  cents  more  than  was  allowed  by  the  decree ; 

and  with  interest  at  5  per  cent,  per  annum  to  the  first  of 

Jppiiy  ampunts  to  402  dollars  18  cents*     I  am  of  opimon 

that  the  decree  ought  to  be  reversed,  so  far  as  it  respect* 

the  compensation  for  the  deficiency  in  die  land  contracted 

for,  and  reformed  according  to  the  prindples  of  the  decree 

which  has  beeA  agreed  upon  in  omference* 

The  following  was  entered  as  the  decree  <rf  the  Court :» 

*'  This  day  came  the  parties  by  their  counsel,  and  the 
**  Court  having  n^aturely  considered  the  transcript  of  the 
**  record  of  the  decree  aforesaid,  and  tjie  arguments  of 
^^  counsel,  is  of  opinion,  that  the  ^id  decree  is  erroneous 
*'  in  this,  that  it  allows  only  the  sum  of  four  hundred  and 
♦*  forty-four  dollars  and  forty-four  cents,  with  interest 
♦*  thereon  from  the  first  day  of  October y  1788,  as  a  compen- 
**  sation  for  the  deficiency  of  one  hundred  and  fifteen  acres 
"  in  the  land  contracted  for  by  and  between  the  s^d  parties 
♦'  on  the  eleventh  day  of  February ^  1785,  Itut  that  there  i^ 
*'  no  other  error  in  the  said  decree*  Therefore  it  is  de- 
♦*  creed  and  ordered,  that  sp  much  thereof  as  is  above 
**  stated  to  be  erroneous  be  reversed  and  annulled,  and 
^^  that  the  residue  thereof  be  affirmed,  and  that  the  wpfl« 
^^  lees  pay  to  the  appellant  liis  costs  by  him  expended  in 
^^  the  prosecution  of  his  appeal  aforesaid  here*  ^nd  this 
^*  Court  proceeding  tp  make  such  decree  in  lieu  of  that 
^*  part  of  the  decree  aforesaid  before  reversed,  as  the  a^ 
**  Court  of  Chancery  ^ould  have  piaonounced.  It  is  ad« 
**  judged,  ordered,  and  decreed,  that  the  i^unctiMi  oIh 
**  tdned  by  the  appcUant  to  sfs^  execution  of  a  judgment 
♦*  recovered  against  him  by  the  appellee  Mmhews  in  fbe 
^*  District  Court  holden  at  ^tauntany  be  made  perpetm}  ft^ 
**  six  hundred  and  forty-eight  doUare  an4  aeve|i  cc^ 
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^  being  ^  oomp^isation  for  the  deficiency  of  (me  hun*^  MMbca.lfiOg. 
**  dred  apd  fifteen  acr^  in  the  land  contracted  for  by  the  "^^^^ 
"  said  appellant  wiA  the  said  appellee  Matthews^  at  five    ^v. 
^^  dollars  and  sixty^^ight  cents  per  iu:re,  being  the  average  ^id  anotl^er. 
**  vabie  of  the  whole  seven  hundred  and  seventy-two  acres      "^     " 
^  contracted  for  by  and  between  die  said  parties ;  and  also 
♦*  for  interest  on  the  same  at  the  rate  of  five  per  centum 
**  per  annum«  from  the  first  day  of  October j  1788,  the  time 
^^  when  the  appellant's  bond  on  which  the  judgment  has 
♦*  been  obtainedt  became  due.'\ 


The  Commonwealth  against  Hewitt.  rhyrMhy, 

March  24. 

THIS  was  an  rjc^ar^e motion  made  in  the  General  Court,  Theactofthe 
on  the  15fli  of  June^  1803,  by  the  Attorney-General  in  be-  J^®/^' 
half  of  the  Commonwealth,  to  direct  the  Clerk  to  issue  a  Code,  toI.  1. 
venditioni  exponas  to  the  present  sheriflF  of  Stafford ;  the  435  x  whi<Si 
object  of  which  was,  to  command  him  to  expose  to  sale  the  jj»thorise* 
lands  of  Hetvttt^  which  had  been  taken  in  execution  by  Couits  to  it- 
WilRam  Philips^  a  former  sheriff,  norv  deceased^  and  who  J^^,-2^^f 
had  returned  on  several  executions,  "  no  sale  for  want  of  A^  »«  «r- 
^  bidders.''  No  notice  of  this  motion  appears  to  have  been  protpecttve 
jriven  to  any  person.  only,  in  its  «^ 

ffexpitt  had  been  a  former  sheriff*,  of  Stafford  County,  contequently 

and  became  indebted  to  the  Commonwealth  for  a  balance  ^^  toctjcs 

of  tiie  revenue  of  tf91,  for  which  judgment  was  rendered  existing  bc- 

in  the  Genera!  Court,    Between  the  7th  of  February ^  1793,  patsod, 

and  the  30th  of  June^  1797,  several  executions  had  issued  a  party  may, 

in  behalf  of  the  Commonwealth  against  the  lands  and  tene-  ^*?***  •ny 

ments,  goods  and  chattels,  of  Hewitt^  which  executions  tice,     move 

came  hito   the  hands  of  Winiam  PhiHps,  a  s^ceeding  ^^^J^ 

sheriff.     PhiKps  returned  on  one  of  them,  that  he  had  le-  ecation     to 

vied  it  on  certain  lands  and  slaves,  which  were  not  sold  for  (where    the 

Clerk  refii* 
set  to  issue  one,)  or  to  quath  ^  execution ;  and  it  will  be  so  far  considered  a  cause 
depen<tog»  that  either  party  may  appeal  from  the  decisioii  cmT  the  Court  on  such 
'potioD. 

Hour  A  rffmdial  act  of  Asiembly  may  operate  wra^tetintfy. 
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9tf  ARCH,! 808.  want  of  bidders.     Upon  a  venditioni  exponas  issued  ther^- 
^Ij^j^^  upon,  accompanied  by  an  order  of  the  executive  to  remove 
monwcalth    the  property,  he  returned  that  he  had  made  part  of  the  dcBt 
Hewitt.     ^Y  the  sale  of  the  ffoock  and  chatteh.     Other  writs  of  veri^ 
— — — —  dittoni  exponas  then  issued,  commanding  him  to  make  sale 
of  the  lands;  but  upon  each  of  them,  there  was  Ae  same 
return,  of  ** no  sale  for  want  of  bidders.^    Before  a  sale 
of  any  of  the  lands  of  ffezvitt  was  effected,  Philips  died, 
(rt)  Sec  Reo,      ^^  the  19th  of  January^  1802,  {a)  an  act  passed,  pre- 
^^\)Qs^'  ^'  *c"b*^g  the  mode  in  which  property,  taken  in  execution 
425.  by  a  sheriff,  and  remaining  unsold  in  his  hands  at  die  time 

of  his  death,  shall  be  disposed  of  by  his  successor*  Afier 
the  passage  of  this  act,  on  the  27th  oijaiiuary^  1 803,  another 
writ  of  venditioni  exponas  issued  to  the  "  sheriff  of  Staf- 
"  fordy'*  which  came  into  the  hands  of  B.Fickliny  the  then 
sheriff,  who  returned,  "  That  by  virtue  of  the  writ  he  had 
^^  advertised  the  lands  and  tenements  therein  mentioned 
*'  for  sale  on  the  4th  of  June^  1803,  at  which  time  and  place, 
^*  Elizabeth  PhilipSy  executrix  of  JVilliam  Philips  deceased, 
"  met  the  sheriff,  and  delivered  all  the  right  she  might 
^'  have  in  and  unto  the  sdd  lands  and  tenements,  which  the 
"  said  sheriff  offered  for  sale,  but  no  sale  for  want  of 
^'  bidders:' 

A  doubt  having  been  suggested  whether  the  jict  of  the 
19th  oijanuary^  1802,  had  a  retrospective  operation  so  as 
to  embrace  cases  happening  before  the  passage  of  the  law, 
and  consequently  whether  the  last  writ  oi  venditioni  exponas 
which  came  into  the  hands  of  Ficilinj  with  the  proceedings 
thereon  were  warranted  by  law,  the  present  motion  wa* 
inade.  The  General  Court,  instead  of  directing  the  clerk 
to  issue  another  writ  of  venditioni  exponas^  overruled  the 
motion,  and  quashed  the  former  writ,  which  had  issued  the 
27ih  oi  January y  1803,  with  the  return  thereon.  From 
this  decision  the  Attorney-General  prayed  an  appeal,  on 
behalf  of  the  Commonwealth,  to  this^lourt.  Whereupon 
the  several  executions  against  Hewitt  were  ordered  to  be 
made  a  part  of  tiie  record,  and  to  be  certified  as  the  only 
evidence  oStvtd  to  the  Co\utonthe  trial  of  the  said  motion^v 
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The  Attorney-General^  for  the  Commonwealth^  contend-  uk%Qn,%m^ 
mA  Aat  the  act  of  the  19th  of  January^  1802,  was  intended  ^""^^-'"^^ 
to  embrace  all  cases  of  executions,  as  ivcU  past  as  future*   iiioiiwe»Uii 
The  language  of  the  law  is  sufficiently  comprehensive,  and     h^^'j** 
the  mischief  to  be  remedied,  exists,  as  fully  in  the  one  . 

csa^  as  in  the  other.  The  act,  after  reciting  in  the  pi^^m- 
ble^  that  doutts  existed  whether  on  the  death  of  a  sheriff 
whp  may  have  taken  property  un4er  execution,  which  may 
remain  unsold  at  the  time  of  his  death,  there  was  any  mod^ 
to  compel  a  sale  of  such  property,  goes  on  to  declare,  that 
in  all  ca»€S  in  which  a  sherifl^,  or  other  officer,  taking  pro- 
perty  under  execution,  shall  die  before  he  sells  it,  the  clerk 
o£  the  Court  shall  issue  a  venditioni  exponas  to  the  sheriff 
of  the  County,  in  which  the  property  was  taken  under  ex** 
ecution,  &c«  In  this  case  the  sheriff  did  die^  because  it  ap- 
]»ears  that  his  executrix  attended  on  the  premises  and  gave 
possession  of  the  land. 

It  is  admitted  that  the  original  execution  issued  before 
the  passing  of  this  act.  But  the  preamble  of  the  act,  and 
the  mischiefs  which  the  Legislature  intended  to  remedy 
clearly  point  out  its  application  to  all  cases  of  executions* 
On  the  constniction  of  statutes,  the  Attorney-General  re- 
ferred to  6  Bac.  Abr.  GwiL  edit.  384.  Tit.  statute  Let. 
(I)  No.  5. 

Randolph^  on  the  other  side.  It  is  admitted  that  the 
^rst  venditioni  exponas  was  awarded  in  1793,  and  at  this 
time  there  was  no  act  of  Assembly  containing  provisions 
similar  to  those  to  be  found  in  the  act  of  1802.  It  is  a 
question  of  no  small  importance,  whether  a  person  entided 
to  executions  under  former  laws  must  take  the  steps  au- 
thorised by  the  laws  in  being  at  the  time,  or  whether  he 
may  av^  himself  of  a  statute  subsequendy  passed.  There 
never  was  a  rule  in  construing  statutes  which  says,  that  an 
act  intended  to  be  prospectii;e  will  enable  a  party  to  go 
back  so  many  years  in  applying  it  to  pre-existing  cases. 
TWs  aet,  indeed,  says  "  -whereas  doubts  exist^^  &c.  but  if 
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^AftcB^lMik  die  CMrt  dhall  be  of  optnioii  that  there  w»  no  doubt^  ttd 

^JJp;^^  that  thefe  wto  no  femedy  at  commoB  law^  theft  thfei*  is  j» 

nimiTtAlUi  ettd  of  the  qnetdon*    Can  it  be  believed  that  the  Legi8la« 

lij^^     turt  8UHX>sed  diat  a  vefukticni  exponas^  which  had  Issued 

'   ■'     iftore  than  nhie  years  before  die  passing  of  Ae  act,  re«ai»* 

cNiacdiat  time  unsatisfied?   But  it  mayweU  be  doubted 

i»)keii^  Ikwitt  was  sohar  a  party  before  die  General  CoUrf 

«s  to  Justify  die  appe^  on  behalf  of  the  Comnionweakb. 

The  Attorney-General^  in  reply.  The  principle,  rehidng 
to  retrospective  laws,  does  not  apply  to  die  case  before  the 
Court.  Where  no  existing  right  is  violated,  and  oriy  a 
iktw  remedy  given,  or  different  directions  to  the  officers  of 
Court,  die  law  ought  to  have  an  immediate  operation. 

Jt^ednesdayy  March  30.  The  Judges  delrt^ei^ed  thcii^ 
opinions. 

Judge  Tucker.  This  was  a  motion  made  in  the  Gene^ 
ral  Court,  in  behalf  of  the  Commonwealth,  to  direct  the 
clerl  to  issue  a  venditioni  exponas  to  the  pt;psent  sheriff  of 
Stafford ;  the  object  of  which  was  to  command  him  to  ex- 
pose to  sale  the  lands  of  Hewitt^  which  had  been  taken  in 
execution  by  WiUiam  Philips^  a  former  sheriff  now  deceas- 
ed, on  which  execution.  Philips  had  made  a  return,  ^  no 
**  sale  for  want  of  bidders.'^  After  which,  to  wit,  in  Janu^ 
an/j  1803,  another  writ  of  venditioni  exponas  had  issued,  di- 
rected to  the  sheriff,  of  Stafford,  upon  which  Fick&n^  du^ 
then  high  sheriff  made  a  return,  ^  that  he  advertised  die 
^lands  and  tenements.therein  named  for  sale,  and  that  EBzth 
*^  beth  Philips^  executrix  of  WHliam  PhiRps  deceased,  late 
^sheriff,  at  the  time  and  place  met  die  sheriff  and  delivered 
^  al{  the  right  she  might  have  unto  the  said  lands  and  tene- 
^ments,  which  he  ^ersdfor  sale^  and  there  was  no  sale  for 
**  want  of  bidders.'^ 

This  motion  was  founded  i^n  the  act  of  1801,  c  1^ 
directing  the  mode  in  which  property  under  executioni 
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and  in  possetsion  of  a  sherifTat  the  time  of  his  death  shall  ma.rc»,1808. 
be  sold.    It  was  conteaded  that  this  act  did  not  apply  to  T^Tcom^ 
C9meu  existing  before  the  act:  without  deciding  upon  that  iBonweahh 
pointy  I  was  inclined  to  thinly  that  if  lands  be  compre-     Hewitt 
hendedundertheword/iro^rrtyfthe  delivery  thereof  by  the  ■ 
eicecutrix  of  the  late  sherifF,  to  the  succeeding  sherifi^  ¥dio 
proceeded  to  off^er  i$  for  «o/r,  removed  all  obgectioos  upon 
that  ground;  since  the  <nily  controversy  that  could  arise 
upon  the  operation  of  the  law,  must  have  been  between 
those  parties*     I  should  dierefc»ie,  probably,  have  thought 
:4ie  objection  not  sustainable  upw  that  ground  onfy* 

B^t  I  doubt  whether  this  case  is  brought  i»t>perly  befoiiD 
the  Court ;  it  was  an  ex  parte  motion,  not,  as  I  conceive^ 
against  Hewitt i  nor  does  he  appear  to  have  contested  it; 
I  doidit  therefore,  whether  it  was  competent  for  the  Attor^ 
xftey-General  to  appeal  from  the  decision  of  the  General  Court 
upon  that  motion— or  if  he  could,  idiether  Hewitt  can  be 
ecMisidered  as  A  party  opposing  it,  and  liable  for  costs«-«> 
And  as  I  entertain  these  doubts,  upon  both  points,  I  sub*- 
mit  to  the  opinion  of  the  other  members  of  the  Court* 

Judge  RoAVE^    As  to  the  objection  suggested  during 
the  argument,  and  now  doubted  upop,  by  the  Judge  wha 
pnceded  me,  diat  there  are  not  proper  parties  to  justiiy 
the  af^al  in  the  pre^nt  case,  I  think  there  is  nothing  in  it^ 
Xh^e  was  a  controversy  depending  between  the  CommoQ- 
^ireakh  and  Hewitt^  wluch  mu3t  be  considered  as  depend- 
ing, until  consumma^  by  means  of  the  execution.    This 
principle  is  avowed  in  Hendricke^  &c.  v.  Dundase  (a)  and  (a)  2  frot^. 
has  been  acted  upon  in  various  other  cases*     In  ih^  case 
an  execution  and  replevy  bond  was  quashed  on  the  motion 
of  ^plmntiff,  of  which  motion  no  noticeis  diewntohave 
been  g^en  to  die  defendant ;  and  in  the  same  case(&)  an-  (^)19^a^.9S. 
other  execution  betweea  the  same  parties  had  been  pre- 
vious quashed  on  the  motion  of  die  defendant*  It  would 
•eem  to  follow  Aat  an  eyuat  right  exists  to  procure  ihc  emat 
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MARCH,  1808.  nation  of  an  execution  by  the  order  of  the  Court,  wh^rc  tfie 

Inf^V^   Clerk  refuses  to  issue  it,  (and  that  without  notice,)  as  to  set 
T|ie  Com-  It  •   •  r» 

tnbnwejiltli   aside  one  already  issued  ;  and  that  an  erroneous  opinion  of 

Hewitt      ^^  Court  in  such  case  might  be  carried  to  a  superior  Court 

/  .  .  '    ...  by  appeal. 

As  to  the  merits  of  the  case,  it  is  said  that  the  act  of 
1801,  affects  merely  the  remedy  and  not  the  rights  of  the 
parties ;  and  that  it  has  often  been  decided  here,  that  the 
Legislature  may  act  retrospectively  in  the  case  of  remetRes. 
Ifthis^be  admitted  it  proves  nothing  in  the  present  case, 
unless  it  be  further  shewn  that  the  Legislature  has  in  fact 
done  so.  It  must  be  confessed,  however,  that  the  boun- 
dary line  in  relation  tp  this  subject  cannot  easily  be  drawn ; 
and  it  is  also  well  known,  that  this  point  has  not  been  so  far 
settled  by  this  Court  without  considerable  controversy, 
and  encountering  much  strength  of  argument*  Wc  muat 
consider  that  the  Legislature  were  apprised  of  the  just  ob* 
jections  which  exist  in  the  case ;  and>  in  fonning  a  coa« 
struction  in  a  doubtful  case,  this  circumstance  will  have  its 
due  weight. 

It  is  argued  in  the  present  case,  that  an  intention  to  em<: 
brace  past  cases  is  ii^erable  from  the  doiAts  stated  in  the 
preamble  of  the  act,  which  are  admitted  to  relate  to  cases 
of  property  already  taken  in  execution  i  and  it  is  said  to  be 
the  general  construction  that  the  remedy  provided  by  an 
enacting  clause,  is  to  be  co-extensive  with  the  evil  it  pro- 
fesses to  remedy.  While  this  general  position  is  admitted, 
it  is  believed  that  a  preamble  cannot  extend  or  restram  the 
operation  of  the  enacting  clause,  when  its  meaning  is  ex- 

(a)   6  Bac  pressed  in  clear  and  unambiguous  teFms.(a)    This  I  take  to 

cd.  386^^*7.  ^^  *^  ^^^^  ^  *^  presait  instance. 

and  the  cases     The  act  in  question  was  passed  the  19th  of  yanuarv.  1 802« 

tbcrccitcd.         ,  '  J  •    r  S  -At.  .        , 

ana  commenced  in  force,  Jram  and  after  the  passing  there- 
of. This  circumstance  alone  (although  it  applies  to  most 
«tatutes,  and  is,  in  truth,  only  a  reiteration  of  the  general 
principle  that  law9,  in  their  nature,  are  only  prospective) 
ivould  go  a  good  way  to  rf pel  a  retrospective  consmictiijn^ 
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If  the  clause  in  the  act  relating  to  its  commencement  was  MAncH.isoe- 
ihcorporated  into  the  enacting  clause  in  question,  but  little  ^^T'^^^^ 
doubt  could  exist  on  the  subject,  and  I  will  consider  it  as  monwealUi 
if  it  were  so  incorporated;  that  clause  would  then  run     Hewitt. 

thus  :  "  Be  it  enacted,  that  from  and  after  the  passing  of — *— ^ 

*'  this  act,  in  all  cases  in  which  a  sheriff,  or  other  officer, 
**  taking  property  in  execution  shaltdie^  it  shall  be  lawful," 
&c.  It  certainly  can  make  no  difference  in  what  part  of 
the  statute  the  clause  prescribing  its  commencement  is  to  be 
found ;  and  this  clause  is  to  be  considered  as  if  it  were  set 
€Ait  and  repeated  in  every  distinct  section  of  the  act,— 
Therefore,  upon  this  foundation ;  upon  that  of  the  generd 
nature  of  acts,  in  relation  as  well  to  remedies  as  rights, 
ivhieh  are  prospective  only ;  and  upon  the  very  words  of 
this  enacting  clause,  which  are  more  properly  future  than 
past^  I  am  of  opinion  that  it  only  extends  to  future  cases^ 
The  language  of  the  preamble  is  too  weak  to  resist  the  ef- 
fect of  these  combined  considerations  :  The  attention  of 
the  Legislature,  it  would  seem,  was  called  to  this  subject^ 
by  doubts  respecting  past  cases;  but  when  it  came  to 
enact  upon  the  subject^  it  confined  its  provisions  to  future 
cases.  It  was  probably  sensible  of  the  objections  which 
exist  against  retrospective  laws,  and  therefore  was  imwil- 
ling  to  depart  from  the  general  principle,  even  in  relation 
tb  this  remedy^  as  far  as  we  can  judge  from  the  act  itself. 
The  words  of  the  enacting  clause  do  not  admit  of  any 
<loubt  or  ambiguity  to  justify  an  enlarged  construction,  by 
reasdn  of  the  language  of  the  preamble.  It  is  here  to  be 
remarked,  that  in  the  cases  in  general,  in  which  the  ef- 
fect of  the  enacting  clause  has  been  enlarged  or  restrained 
by  the  preamble,  the  construction  related  not  to  this  ques- 
tion of  prospective,  or  retrospective  operation :  But,  ta- 
king the  prospective  doctrine  as  admitted^  those  cases  rela- 
tedmerely  to  the  questions  upon  the  subject  matter  of  which 
the  Legislature  were  acting.  In  those  cases,  therefore, 
one  part  of  a  statute  was  merely  construed  by  reference 
te  another,  by  taking  a  general  view  of  ^e  whole  act :  b»t 
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aiARCH,t808-  Acre  was  no  great  principle  in  those  cases,  as  in  diis,  tum- 

^Jf*^^^^   ing  the  scale  in  favour  of  the  enacting  clause ;  the  prind* 

iticmwealth  pie  I^now  mean  results,  (as  is  before  said,)  bodi  from  die  ge- 

H^Htt      ^^^  nature  of  hrwe^  and  the  particidar  time  assumed  by  the 

■"  act  itself  for  the  commencement  of  its  operation.     Even 

Am  principle  may  be  overruled  in  relation  to  remedies^  by 

the  dear  and  expressed  intention  of  the  Legislature  ;  but 

in  a  case  of  doubt  or  ambiguity  it  must  prevaH. 

I  am  of  opinion  tiiat  the  judgment  be  affirmed. 

Judge  Fleming.  It  appears  to  me  that  tiie  act  passed 
flie  19tfi  oi  January^  1802,  under  which  the  motion  for  a 
teruRtioni  eocponaSy  now  the  subject  of  discussion,  was 
teade,  had  a  prospective  and  not  a  retrospective  operation ; 
eonstruing  it  in  tiie  same  manner  as  if  the  last  clause,  re« 
Apecting  the  time  of  its  commencement  had  stood  in  the 
forepart  of  the  first  enacting  clause ;  as  has  been  noticed 
t>y  the  Judge  who  last  gave  his  opinion. 

Under  that  act  the  teTu&tiom  exponas  of  the  2f  th  of  yi* 
iuiaryy  1803,  also  issued:  which  was  by  the  general  Court 
Quashed  at  the  time  the  one  now  before  iis  was  moved  for ; 
on  the  ground,  I  suppose^  (though  the  reason  is  not  stated 
in  the  record,)  that  the  act  under  which  it  issued,  had  no 
fetrospective  operation. 

That  opinion  appears  to  me  correct,  and  oug^t  to  be  af- 
firmed. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
ment of  tiie  General  Court  affirmed. 
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Crawfonl  azamst  McDonald.  rhurtday^ 

*^  March  24. 


ON  an  appeal  from  a  decree  of  the  Superior  Court  of  An  agreemtnt 
Chancery  for  the  Staunton  District,  dismissing  a  bill  filed  ^^  Jjj!^  ^' 
by  the  appellant  against  the  appellee*  cert^  limdt 

On  the  15th  of  Marchy  1797,  one  yosefh  Tribble  entered  «  ^iJ^^if^ 
into  an  agreement,  imder  seal,  with  the  appellee  M'Do'  ^wte,"  ac- 
ttaldy  whereby,  in  consideration  of  200  dollars  paid  him,  by  %  delivery 
he  aclcnowledged  to  have  bargained  and  sold  to  the  said  ^uj-irt^fS 
jM^ Donald  one  moiety  of  a  tract  of  military  land,  in  Ken-  »«  »  gr«n*» 
tuchy^  containing  800  acres,  and  agreed  to  convey  to  him  with  certifi- 
the  other  moiety  at  his  election  within  two  years,  on  his  ^^  ^*^ 
paying  the  like  sum.  At  the  same  time  Trihbk  delivered  androodncM 
to  him  a  writing  purporting  to  be  a  grant  of  the  land,  from  these  paperi 
the  proper  authority  to  a  otrtoin  Joseph  Brock^  together  ^J®^  ^.  ^ 
'with  certificates  as  to  its  quality  and  the'  goodness  of  the  but  tlie  as- 

On  the  3d  of  Aprils  1798,  M'Vonald^  in  consideration  ^^J**^^^ 
of  400  dollars,  assigned  his  interest  in  the  aforesaid  agree-  no  proof  of 
ment  to  Crawford,  in  the  following  words  indorsed  there-  kSowie^of 
on :   "I  assign  the  within  obligation,  with  the  benefits  fraud,  <m  fui 
•*  arising  therefrom,  to  the   Rev.  Edward  Crawford,  of  ^^' 
♦*  Washington  County  and  State  of  Virginia,  being  for 
**  value  received,  without  recourse.    Witness  my  hand 
^  and  seal,  this  third  day  of  April,  one  thousand  seven 
^  hundred  and  ninety-eight,   jfohn  M^Donald.'^     (Seal.) 

Two  penal  bills,  for  200  dollars  each,  were  executed  by 
Crawford  to  McDonald,  as  the  price  agreed  to  be  paid 
him. 

Judgment  having  been  obtained  on  one  p(  those  bills, 
Crawford  filed  his  bill,  praying  an  injunction ;  alleging  that 
the  grant  for  the  land  was  forged,  as  well  as  the  certificates 
in  relation  thereto  \  stating  that  he  had  reason  to  suspect 
that  McDonald  was  apprised  of  the  fraud  at  the  time  of 
the  agreement ;  and  suggesting^  though  not  very  distinctly^ 
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KA«cH,i8oa  that  he  was  bound  beyond  the  terms  of  the  writing  betwt^ 
them.  ^ 

The  defendant,  M'Donaldy  in  his  answci*,  denying  all 
fraud,  or  knowledge  of  fraud,  on  his  part,  at  the  time  of 
the  agreement,  stated  that  the  prbposition  to  purchase 
came  from  Crawford  himself,  who,  after  having  examined 
all  the  papers,  was  perfectly  satisfied  as  to  the  goodness  of 
the  title,  expressed  a  wish  to  take  the  bargain  ^  off  hi^ 
''  hands,"  and  manifested  great  solicitude  to  become  thd 
owner  of  the  land.  He  further  stated,  that  it  was  expressly 
agreed  between  theln,  that  he  was  not  to  be  liable  in  any 
event ;  that  Crawford  wsts  to  take  the  papers  as  he  saw 
them,  and  that  the  words  "  without  recourse'*  were  intro-J 
duced  into  thfc  assignnietlt  to  exonerate  him  from  all  re- 
sponsibility. 

Severisd  deposition^  wete  taken  on  both  sides.  The  grant 
with  the  certificates  annexed  were  clearly  proved  to  have 
been  forgeries :  but  there  was  no  evidence  that  McDonald 
knew  or  suspected  any  fraud ;  nor  did  it  appear  that  he  wad 
to  be  liable  in  any  event.  On  the  contrary,  some  of  the 
witnesses  proved  it  to  have  been  the  understanding  of  th6 
parties  that  the  words  "  without  recourse"  in  the  assign- 
ment,  were  sufficient  to  rtlea^e  McDonald  from*  any  fiiture 
claim  in  consequence  of  it,  and  prevented  the  necessity  of 
a  special  agreement  iii  writing  to  that  effect,  as  was  desired 
by  him. 

The  Chancellor,  on  a  hearing,  di^miised  the  bill ;  and 
CrjTf^rrf  appealed  to  this  Court. 

Call^  for  the  appellant.  The  only  question  arising  in 
this  case,  is,  what  is  the  effect  of  the  words  "  without  re- 
"  course^'*  in  the  assignment  on  the  tide-papers  ? 

The  papers  are  proved  to  have  been  forgeries ;  and  the- 
inquiry  is,  whether  those  word?  are  to  be  so  understood,  that 
Crawford  was  to  take  the  land  running  the  risk  of  prior  ti- 
tles, or  whether  he  was  to  guarantee  the  validity  of  the 
papers 
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Wtckhaniy  for  the  appellee.     Admitting  the  case  to  rest  MAuei^iaoe* 
on  the  sole  question  on  which  Mr.  Call  has  placed  it,  the    Crawford 
appellee  is  entided  to  succeed.     But  if  a  doubt  exist  on  v. 

that  point,  there  is  another  clearly  for  him.  ««_ 

XJiider  the  agreement,  McDonald  was  entided  to  a  con- 
veyance for  one  half  the  land  immediately,  and  to  the  odier 
half,  at  his  election,  by  paying  a  stipulated  sum  within  a 
certain  period.  It  turned  out,  however,  that  the  grant  wai 
forged.  If  Tribble  were  a  party  to  the  fraud,  he  was 
clearly  liable  to  McDonald:  if  not,  McDonald  was  entided 
to  an  action,  because  Tribble  had  imdertaken  to  convey 
.land  to  which  he  had  no  title.  M^'Donald  having  this 
agreement,  assigned  it  to  Crawford.  Let  us  suppose  diat 
the  words  "  without  rccourae^^  had  not  been  inserted  in 
the  assignment ;  McDonald  would  not  have  been  liable  in 
the  first  instance.  What  would  have  been  the  extent  of 
his  liability  ?  Not  to  make  good  the  land;  but  such  da- 
mages as  might  have  been  recovered  of  Tribble^  if  he  were 
imable  to  pay. 

Callj  in  reply.  The  difference  is  this :  Crawford  meant 
to  buy  Kentucky  land,  and  not  a  bond  for  damages.  All 
that  he  meant  was  to  take  upon  himself  the  risk  of  prior 
claims. 

When  a  bond  is  assigned  "  without  recourse,"  all  that 
ift  understood  by  it,  is,  that  the  assignor  means  to  be 
exempt  from  all  recourse,  if  the  obligor  prove  insufficient; 
but  if  the  bond  be  forged,  he  would  be  liable,  because 
money  had  been  paid  by  the  assignee  for  a  thing  upon 
which  no  recovery  could  be  had. 

It  is  fair  to  presume,  that  both  Crawford  and  McDonald 
treated  as  if  those  were  genuine  papers.  If  so,  what  is  the 
consequence  ?  According  to  a  known  rule  of  equity,  where 
both  parties  treat  relative  to  the  quality  of  a  thing  which 
does  not  exist,  both  are  under  a  delusion,  and  neither  are 
bound.  From  this  view  of  the  case,  Crawford^ s  bond  ought 
to  be  4^Iivered  up  to  be  cancelled. 


Suprcfne  Court  of  Appeals. 
Saturday  f  Jfarch  26.     The  Judges  delivered  their  opi* 
Crtiwlbrd 


niOBS* 


M*Donald. 


Judge  Tucker*    One  Joseph  TribbUj  by  an  instrument 
luider  his  hand  and  seal,  acknowledged  himself  to  hsiye 
bargained  and  sold  to  John  M^Donald^  the  appellee,  a  tract 
of  land  containing  800  acres,  lying  on  the  head  of  Buffahe 
Creek,  in  Logan  County,  Kentueh/y  for  which  he  acknow- 
ledged to  have  received  two  hundred  dollars*  There  is  no 
further  description  of  the  land.     M^Donaid  afterwards,  by 
an  indorsement,  assigned  that  instrument,  (which  he  calls 
an  obligation,)  with  the  benefits  arising  therefrom  to  the 
appellant,  keing  for  value  received  from  him  without  re- 
course.    Tribbky  at  the  time  of  the  bargain  with  M-Do^, 
naldy  delivered  him  a  patent  purporting  to  be  a  grant  to. 
one  Joseph  Brock  for  the  same  quantity  of  land  on  the 
head  oi Buffaloe  Lick  Creek;  but  neither  shewed  nor  de- 
livered any  conveyance  from  Brock  to  Tribbltj  or  any 
agreement  respecting  it.    This  patent  was  delivered  at  the 
time  of  the  assignment  by  McDonald  to  Crawford^  who  at 
the  same  time  executed  tw'o  notes  to  McDonald  for  200 
dollars  each,  as  the  price  of  the  land.    On  these,  suits  have 
been  brought  and  judgments  obtiuned  at  law*     The  ;q>pel- 
lant  obtained  an  injunction  to  the  judgments,  on  the  ground 
that  the  patent  was  a  forgery.      M^DonM  denies  his 
knowledge  that  it  was  so,  as  also  all  fraud;  and  insists  that 
Cratvford  took  the  agreement  vrithout  recourse  to  him  io 
any^event. 

It  is  obvious,  fron^  this  state  of-  the  case,  that  JPDonaU 
did  not  receive  from  Tribble  or  shew  Crawford  any  title  or 
claim  whatsoever  to  the  lands  mentioned  in  the  pretended 
patent ;  the  forgeiy  of  the  patent  was  therefore  »  remote 
question :  the  taking  M^Dpnald^s  assignment  of  TrtthV^ 
agreement  without  recourse^  shevrs  he  was  to  run  all  ha^ 
zards^  as  to  the  tide  to  the  lands.  I  dierefore  tlunk  tl)i» 
decree  dismissing  his  bill  ou^  to  be  affirmed. 
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Judges  Roane  and  Flkm ino  were  also  m  &vour  of  af*  ma«,ch.1808. 
firmbg  the  decree.  "c^lJ^Jd 

V. 

By  the  whole  Court,  (absent  Judge  Lyons,)  tht  decree  ' 

•f  the  Superior  Court  of  Chancery  ArFiiiMSB. 


Pegram  og'imr^  Isabell. 

THIS  cause,  in  which  a  venire  facias  de  novo  was  awarded  In  tracing  • 
in  July,  1807,(a)  again  came  on  to  be  tried  in  the  District  J^^^^aT'  foJ 
Court  of  Petersburg,  at  the  September^  term,  1807,  upon  ft^edom, 
«the  former  pleadings  and  issue ;  viz,  a  declaration  in  tres-  neM  swore 
pass,  assault  and  battery,  and  false  imprisonment,  by  Isabell  ^^g^\ 
•gainst  Pegram^  to  try  her  rig^t  to  freedom ;  pleay  that  the  ^^  of  in- 
said  Isabell  was  a  slave  »  replicationy  that  she  was  free  and  tween      the 

not  a  slave.  "J^f^^^ 

plainUtf  and 

The  ground  on  which  the  appellee,  claimed  her  freedom,  another  per- 
was,  that  she  was  descended  in  the  maternal  line  from  an  S?en™m  c- 

Indian  who  had  been  imported  into  this  country,  under  videncc     to 

'  pTOTctha  mid 

such  circumstances  as  would  not  justify  her  detention  in  mother     to 

slavery ;  on  which  ground,  her  mother  Nanny  had  reco-  JlJIJJ^^ft^ 

vered  her  freedom  of  a  certain  Stephen  Mayes^  in  the  said  »  female  In- 
_.      .      ^  •      t_  --^^  dian     ancet* 

District  Court  m  the  year  1799.  top ;     altho* 

At  the  trial  of  the  cause,  the  defendant,  (now  appellant,)  !J\"*^^^ 

(<i)  See  vol  l.p.  387.  be  not    par- 

tieularfy  re- 
eoUected,  nor  the  witness  himself  ^o»fri«e(|r  humn  to  be  dead  i  it  beinr  proTed  by 
the  witness  stating  the  substance  of  his  testimony,  that  he  was  a  ^ery  old  man,  when 
he  gave  his  eridenc^ ;  that  he  believed  him  to  be  dead  t  and  had  endeavoured,  in 
Tain,  as  counsel  for  the  plaintiff,  to  find  a  witness  to  prove  the  point  to  which  he  had 
testified. 

The  record  of  the  verdict  and  judgment,  upon  a  writ  of  inauiry,  in  a  suit  by  the  mo« 
ther  of  tiie  plaintiff,  against  a  third  person,  in  which  record  ibe  ground  of  the  judg- 
ment does  not  appear,  may  be  given  in  evidence  to  prove,  that  the  mother  had  rtco* 
^eredber  freedom  /  not  that  she  was  entitled  to  it,  '*  by  reason  of  being  desooided  in  the 
*^  maternal  line  from  an  Indian  ancestor,  imported  into  this  state  since  the  year  1705.** 
But  the  Questions,  upon  xabat  ground  the  judgement  in  Uiat  suit  was  renderad,  and 
whether  the  descendant  was  bom,  t^fur  the  mother  acquired  her  ligl^t  to  freedom»  or 
JMt,  ought  to  be  left  open. 

Vol.  IL  B  b 
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wiimcif,1ld».  tendered  ft  biU  of  ^XGeptkma  in  the  following  wordd :  ^  He 

'^  it  remembered,  that,  on  the  trial  of  thie  cftUM,  ^  plains 

tiff  having  proven  by  general  reputation   her  descent 

from  a  woman  named  Jt^^ainy,  offiered  as  evidence  ta 

^^  prove,  that  die  said  Nanmf  was  fre^  (by  reason  of  her 

^^  being  descended  in  the  maternal  line,  from  an  Indian  an- 

*'  cestor,  imported  into  this  state  since  the  year  1705,)  a 

*'  record  in  a  suit  between  Nanny  and  others^  and  Stephen 

•*  Mayes^  in  these  words  and  figures,  to  wit  :**  [The  record 

is  set  out  at  large^  from  which  it  appears  that  the  plaintiffs 

m  that  suit  obtained  a  judgment  by  default,  and  that  a  writ 

of  inquiry  was  executed.]   '*  And  the  plaintiff,  also  offered 

**  in  addition  to  said  record,  (iu  order  to  prove  the  samfe 

**  fact,  in  regard  to  the  freedom  of  Nanny y)  the  testimony 

"  of  G.  K.  Taylor y  wht>plroved  that,  on  die  trial  of  die  writ 

*•■  of  inquiry,  in  said  suit,  htv^ttn  Nanny  and  othersj  and 

**  Stephen  Mayes ^it  was  deposed  by  a  witness,  whose  name 

**  the  said  Taylor  did  not  particularly  recollect,  but  whom  he 

"  believes  to  have  been  one  Francis  Coleman^  a  very  old  man, 

*'  who  he  believes,  but  does  not  positively  know,  is  since  dead) 

**  that  the  said  Nanny  was  descended  according  to  gene*' 

"  ral  reputation,  in  the  maternal  line,  from  an  Indian  an- 

*'  cestor,  who  ^vas  imported  into  this  state,  since  the  year 

**  lyOs  J  die  said  Taylor^  further  stating  that  he  had  endea^ 

^'  voiurd  to  no  purpose,  to  find  a  living  mtness  who  might 

**  prove  the  same  point,  in  th^  present  cause :  whereupon  die 

**  ^f^dsttitt^y  counsel,  objected  to  the  introduction  of  the 

"  said  record  and  of  the  Said  evidence  of  said  Taylor ^  be- 

"  c^isethe  defendant  in  the  present  case,  is  not  proven  to 

''  hold  or  claim  under,  or  in  any  odier  manner,  to  be  privy 

"  to  the  said  THayes^  tiie  defendant  in  the  said  record  men- 

"  tioned ;  and  because  there  never  was  any  issue  made  up 

"  in  the  said  suit,  between  the  said  Nanny  and  others^  and 

**  the  said  Mayes,  whereby  the  tide  of  the  plaintiffs  to  free* 

^*  doik  was  brought  into  q[uestion ;  the  sand  suit  being  tried 

"  ona  writ  of  inquiry  :  but  the  Court  overruled  the  said  ob- 

"  jections,and  admitted  the  said  record  and  the  evidence  of 

"  the  said  Taylor,  to  go  to  the  Jury,  as  evidence  to  prove 

"  that  the  said  Nanny  was  free,  as  being  descended^  in  the 
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"  maternal  S^^from  an  Indian  anct^tqr  imported  into  this  UA^cn,l9Q»» 
**  ^tate  since  the  year  1705 ;  which  evidwce  abduld  be  li-     pegrwn 
.*♦  able,  however,  to  be  rebutted  by  other  oppo»iiig  evidence 
**  and  eirciuaftances.''    To  which  opinion  Ae  defendant , 
by  her  counsel  excepted,  and  the  exceptions  were  signed 
and  seakd  by  the  Court.    The  Jury  found  a  verdict,  that 
die  plainttfF  was  a  free  woman,  and  not  a  slave ;  judg- 
ment was  entered  thereupon,  and  the  defendant  ^spealed  to 
ifab  Court. 

This  cause,  was  argued  on  the  16di  of  November^  180f, 
by  Hay  for  the  appellant,  and  by  the  Attorney-General  for 
the  appdlee.  The  Court  took  time,  until  &is  term,  to  co^ 
aider  of  their  judgment* 

Hay^ior  the  appellant, objected,  1st*  To  the  admission  of 
the  record  in  the  case  of  Nanny  and  others  v.  Mayse^  as 
evidence  in  the  suit  of  babell  v.  Pegram  ;  because,  be- 
tween Mayes ^  the  defendant  in  ihtjirst  cause,  and  Peg' f am 
die  defendant  in  this^  there  was  no  privity  or  connexion. 
One  of  the  first  principles  of  law  is,  that  a  verdict  between 
A  and  B  cannot  be  given  in  evidence  against  C.  The  rea- 
son is,  that  a  party  shall  not  be  bound  by  a  verdict,  who 
had  no  opportunity  of  cross-examining  the  witnesses.  The 
principle  applies  with  peculiar  force,  in  die  present  case, 
because  no  defence  was  made  by  Mayes.  On  this  point, 
which  he  considered  as  decisive  of  the  cause,  he  did  not 
thkik  it  necessary  to  adduce  authorides.  Such  a  practice 
was  never  adopted  before,  and  would  be  a  prostration  of 
every  idea  of  justice. 

2dly.  Though  he  admitted,  that  hearsay  testimony,  was 
properly  received  to  prove  the  descent  of  Cabell  from 
Nanny ^  yet  he  objected  to  the  introduction  of  G.  K.  Tay- 
Z9r'#  evidence ;  both  because  there  was  no  positive  pro6f  of 
Coleman! s  death,  and  because  it  was  admitted  as  evidence  t9 
prove  the  fact  that  Nanny  was  descended  from  an  Indian. 
A  pedigree  may  be  proved  by  general  reputation,  but  not 
the  particular  quality  or  character  of  the  parties. 
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The  AttoYney-Generaly  for  the  appellee.  The  object  of 
introducuig  the  record,  was  to  prove  that  Nanny ^  the  mo- 
ther of  Isabelly  was  free,  in  consequence  of  having  been  de- 
scended from  a  female  Indian  ancestor  brought  into  this 
country  since  1705.  This  record  was  offered  not  as  cort- 
elusive^  but  only  as  persuasivp  evidence ;  and  therefore  the 
opinion  of  the  Court  in  admitting  it,  is  not  in  hostility  widi 

ia)  3  Wath.  the  case  of  Shelton  v.  Barbour ^{a)  which  amounts  to  no- 
Aing  more  than  that  a  verdict  cannot  be  given  in  evidence^ 
as  concbisive^  except  between  parties  and  privies.  The  re- 
cord was  the  highest  evidence,  of  that  particular  facty  that 
Nanny  had  recovered  her  freedom,  and,  if  there  had  been  a 
suggestion  of  any  fraud  in  obtaining  the  verdict,  it  should 

{b)  1  Wtuh,  have  been  shewn.  (^) 

S06  Lee  9x*r 

qfDanielf  r.  '^^  objections  that  the  verdict  was  not  between  parties 
^^"w^'  or  privies  J  and  that  tiiere  was  no  opportunity  of  cross-ex- 

amining die  witnesses,  only  apply  to  those  cases,  where  a 
a  verdict  was  introduced  as  conclusive  evidence :  but,  in 
this  caseyiht  record  was  offered  as  circumstantial  or  per* 
wo^fve  evidence  only.  It  was  only  offered  to  prove  the 
fact  that  Nanny  was  free ;  from  which  fact  such  inferences 
<^      might  be  drawn  as  the  law  would  permit.    Several  au- 

(c)  Peai^t  thorities  recognize  this  distinctiQn.(c)  This  is  like  the 
X^£.40.  IbU,  common  case  of  an  action  upon  the  warranty  of  a  slave  or 
notet.  5  Burr.  Other  personal  property.  The  plaintiff,  as  evidence  of  the 
Grimee.  Bull,  recovery  by  a  third  person,  mtroduces  the  record,  contain* 
^:  ^'  ^-  ing  the  proceedings  in  the  former  suit.  In  tiiat  case,  as 
point.  5  Bae.  in  this,  it  IS  competent  to  the  defendant  to  say,  that  the 
;^^;^Jjf'^  verdict  was  obtained  by  collusion;  but  the  verdict  is  al- 
Zfi.352  ft.  b.  ways  considered  evidence  of  the  fact  ot  a  recoveiy. 

(d)  1  J5r«i.  &  In  ffudgins  v.  Wrights{d)  one  piece  of  evidence  rcli- 
Mun.  p.  134.  ^^  ^  jjy  ^j^^  plaintiff  below  was,  that  John  Ae  brother  of 

Hannahy  daughter  to  the  female  ancestor,  under  whom  the 
plamtiff  claimed,  had  brought  a  suit  for  his  freedom.-^ 
No  particMlar  decision  was  made  on  tiiat  point,  but  it  was 

(#)    Judge  mentioned  by  Qn^  of  the  Judge8(tf)  as  an  auxiliary  circum^. 

RoAN»,  ibid,  stance. 


p.l43i 
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That  the  verdict  in  the  case  of  Nanny  and  others  against  MA»cH,l80i. 
JUayesj  was  rendered  on  a  ivrit  of  inquiry^  makes  no  diflRer-     i>egram 
ence  m  point  of  rtasoUy  when  it  is  considered  for  what  ob-         y^ 
jcct  it  was  introduced.     The  legitimation  of  Nanny^  how*-  _.«..«««. 
ever,  spears  as  fully  from  it,  as  if  there  had  been  the  most 
formal  pleadings ;  and  the  inference  is,  that  May  en  knew  he 
had  no  right  to  detain  her  in  slavery,  and  therefore  thought 
«  defence  imnecessary.     But  Mr.  Taylor  expressly  proves 
that  testimony  was  given  on  the  trial  as  toNanny^t  descent 
from  a  female  Indian  imported  since  1705.     Nor  does  it 
make  any  <Ufierence,  in  point  of  /crar,  whedier  the  verdict 
-was  rendered  upon  an  issue  or  writ  of  iBquiry^(a)  ^i^K^xif^ 

It  is  admitted,  by  Mr.  Hay,  that  hearsay  evidence  is  suf- 
ficient to  prove  a  pc^grecy  but  not  the  particular  yi/a/- 
ity  or  character  of  the  parties.  This  record  was  not  in- 
troduced as  an  independent  piece  of  testimony,  but  as  con- 
nected with,  and  explained  by  Mr.  Taylor^s.  His  evi- 
dence, as  to  title,  was  nothing  more  than  what  ancient 
people,  who  were  dead,  had  said  about  the  ancestor  of  • 
Nanny.  But  in  Jenkins  v  Tom  and  others/b)  the  Court  (6)  I  WM. 
srfErmed  the  principle  that  hearsay  evidence  was  admissible 
as  to  the  quality  or  character  of  the  parties.  [On  the  doc- 
trine of  hearsay  evidence,  the  Jttomey^General  referred  to 
Peak^s  Law  ofEvidenccy  p.  1 1.  and  to  the  same  author,  p. 
50.  to  shew  that  what  a  witness,  who  was  smce  dead,  had 
swore  to  at  a  former  tiial,  mig^t  be  given  in  evidence.] 

It  may  be  said  that  it  is  not  proved  the  witness  was  xlead^ 
Mf.  Taylor  sajri  diat  he  believes  those  facts  were  proved 
by  the  testimony  of  Francis  Coleman j  who,  he  believes^  is 
aince  dead.  Tliis  goes  as  far  as  ^as  necessary,  to  admit 
the  evidence.  The  witness  was  a  very  old  man,  and  this 
circumstance  fortifies  the  belief  of  Mr.  Taylor^  that  he  was 
dead. 

Hayy  in  reply,  said  that  his  first  objection  was  founded 
on  the  general  principle,  that  a  verdict  was  only  evidence 
between  parties  and  privies.  This  rule  is  laid  down  in 
Peahens  Lartv  ofEvidence^  (c)  and  the  reason  there  given  can-  (e)  Pafc  3a 
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VAACBfiaOS.  not  be  controverted*    And  yet  k  b  contended  tkvt  the  ver- 

Pegnuo     ^^  ^^  radier  the  inquest^  between  Nanny  and  Mayeiy 

^^     was  evidence  in  die  case  of  babcH  and  Pegram^    Though 

^.........^  Nanny  might  have  been  entided  to  her  freedom,  tt  did  not 

necessarily  follow,  that  babeilymm  entided  to  her's;  far 
NannyU  right  to  {reedcMU  mig^t  have  accrued  after  hoMl 
was  born* 

fiuteven  thoughav^dScf  on  an  ismc  may  in  certain  caaet 
be  evidence,  yet  it  does  not  bXLom  that  an  inquest  may  % 
because,  where  a  verdict  is  rendered  on  an  Ume^  the  m^ 
ter  of  fact  is  found  by  a  Jury,  but,  on  a  writ  of  mjtdry^ 
they  are  bound  to  find  for  the  plaind£ 

If  it  be  inferred,  from  the  circumstance  of  Mayes^e  mMr 
king  no  defence,  that  it  was  a  concession  on  his  part  that 
Nanny  was  entitled  to  her  freedom  ;  still  it  was  only  biad^ 
ing  on  him  and  diose  claiming  under  him ;  but  could  not 
aflfect  others.  This  is  an  important  question*  For,  if  it 
be  once  established  that  the  confession  of  one  man  may  bind 
others,  a  door  will  be  opened  to  fraud,  and  emancipatton^ 
even  in  defiance  of  the  law. 

fiut  it  is  said,  the  record  ¥raa  introduced  only  as  circum* 
itantial  evidence.  When  it  got  into  Court,  however,  it 
was  acted  on  as  conclusive  evidence ;  the  defendant  had  a 
record  exhibited  against  her  of  which  she  had  never  heard 
before ;  and,  because  she  was  not  prepared  to  prove  diat 
the  verdict  was  fraudulendy  obuuned,  it  was  pennhted  to 
operate  against  her. 

In  support  of  this  case,  diat  of  SheUon  v.  Barbour,  haa 
been  relied  on.  That  case  only  proves  that  between  par4 
ties  and  privies,  the  verdict  h  conchtnoe*  This  doctrine  ia 
not  denied ;  and  is  so  laid  down  in  all  the  books.  Bnt  be* 
cause  the  Court  said,  the  verdict  was  conchtsioe  ev^ence, 
between  parties  and  privies,  it  was  inferred  that  it  is  circum^ 
stantial  evidence  between  others.  A  more  correct  infer- 
ence would  be,  that  it  is  noevidtnce  at  ail.  In  that  case  too^ 
the  verdict  being  against  the  mother  after  a  fiill  hearing  of 
t^e  cause,  it  might  be  given  in  evidence  by  any  person  ta 
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prove  her  deaoaidMiti  to  be  sknres,  oft  the  ground  that  icA.meB,l8da 
parttte  iequttur  ventrem;  but  it  would  have  been  other-      Pe^nm 
wbe  if  the  verdict  had  been  for  her.       >  IiJb«U* 

The  cases  cited  bj  the  Attomet/'Crentred  tyiiy  prove  that  ■■ 

ahere  are  exceptions  to  die  general  rule ;  but,  unless  he 
cMi  thew  that  his  case  comes  within  those  exceptions,  the;f 
will  not  anul  hineu  The  principal  point  in  the  case  of  Lee^ 
^setcut^r  cf  Daniel  J  v«  Cooie^  was,  that  an  action  would  lie 
agUDat  the  escecutor  of  a  covenantor,  though  his  keirs  onlf 
were  named  in  the  deed. 

On  the  2d  poeitien,  be  contended  that  what  a  witness, 
inrho  is  dead,  swore  to  on  a  former  trial  between  other  par- 
ties could  not  be  given  in  evidence ;  but  if  between  the 
^ame  parties,  it  mighty  fi^r  a  very  obvious  reason ;  because 
both  parties  had  an  oppoitunity  of  cross-examining.  The 
▼ery  book  referred  to  by  the  Attorney-Genera^a)  is  con-  /^\  r^ai^% 
elaaive  audiority,  that  such  testimony  is  only  admissible  ^^  ^C^^' 
when  it  was  given  between  the  same  parties.  The  cvi** 
4nice  of  Jfr.  Tm/ior  ought  not  to  have  b^n  admitted,  on 
emoeher  ground  ;  because  he  did  not  know  whedier  the  wit-^ 
was  dead  or  not. 

Friday^  March  25.     The  Judges  delivenred  their  opt- 


Jy4ge  TucKfix.  This  was  a  suit  for  freedom,  brought 
in  the  District  Court  of  Petersburg.  Tht  pauper  gave  in 
evidence  her  descent  in  the  maternal  line  from  Nanny ^^ho 
secover^  her  freedom  in  that  Court  in  1799  against  Ste* 
fken  Mayes^  by  judgment  on  a  writ  of  inquiry,  Acre  being 
BO  defence ;  and  also  gave  evidence  to  prove,  that  on  the 
execution  erf"  that  writ  of  inquiry,  (the  record  in  which  case 
was  also  offered  in  evidence,  and  admitted  by  the  Court,) 
it  was  derposed  by  a  wimess,  (whose  name  the  present  wit- 
ness, Mr.  Taylor^  did  not  partictilariy  recollect,  but  whom 
he  believes  to  have  been  one  Francis  Coleman^  a  very  old 
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HAACMyldoS.  num,  who,  he  be&eve^j  but  does  not  positiv^fy  know^  is 
since  dead,)  that  Nanny  was  descended,  according  to  ge- 
neral reputation,  in  the  maternal  line,  from  an  Indian  ao*- 
cestor,  imported  into  this  State  since  the  year  1705.  And 
further,  that  he  (being  the  coimsel  assigned  the  pauper)? 
had  endeavoured  to  no  purpose,  to  find  a  Hving'  witaesst 
who  might  prove  the  same  point  in  the  present  cause.  And 
thereupon  the  defendant's  counsel  objected  to  the  introduce 
tion  of  that  record  and  evidence,  because  the  defendant 
was  not  proved  to  hold  or  claim  under,  or  in  any  other 
manner  to  be  privy  to  the  said  Stephen  Mayes^  in  that  re- 
cord mentioned;  and  because  no  issue  was  made  up  in 
that  suit,  whereby  the  title  to  the  freedom  of  Nancy  was 
brought  into  question.  The  Court  overruled  the  objec- 
tion, and  admitted  both  the  record  and  parol  evidence  to 
,  go  to  th^  Jury,  liable  to  be  rebutted  by  other  opposing  evi-* 
dence  and  circumstances*  Upon  which  there  was  a  bill  of 
exceptions. 

The  general  rple  as  to  giving  verdicts  and  judgments  in 
evidence  is,  that  they  are  not  to  be  admitted  but  between 
(a)  Buiier*4  parties^  or  privies.(a)    But  there  are  exceptions  to  this  as 
*  'well  as  to  all  other  general  rules.     Among  others,  it  is 

said,  that  where  the  fact  is  to  be  proved  is  such,  whereof 
hearsay  and  reputation  are  evidence,  a  special  verdict  be- 
tween other  parties,  stating  a  pedigree  would  be  evidence 
to  prove  a  descent ;  for,  in  such  case,  what  any  of  the  fa- 
mily who  are  dead  have  been  heard  to  say,  or  the  general 
reputation  of  the  family,  entries  in  family  books,  &c.  are 
Xb)  Ibid.  933.  allowed.(i)   I  find  it  also  mentioned  as  a  rule,  that  nobody- 
can  take  benefit  by  a  verdict  that  wouldnot  have  been  preju- 
ic)  Sard.  47^' diced  hy  it,  had  it  gone  contrary.(c)  Whether  the  converse 
^^.Abr.Tkle^^  this  rule,  viz.  that  whosoever  might  be  prtjuAcedhy  a 
Jtvid€nc^,(F.)  verdict,  if  one  way,  shall  be  entitled  to  die  benefit  of  it,  if 
to  the  contrary,  also  holds,  I  have  not  been  able  to  meet 
with  any  authority  that  has  decided.     I  may,  peiiiaps,  no- 
tice this  point,  after  considering  the  two  exceptions  to  the 
general  rule  above  mentioned. 
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1.  TTie  first  is^  that  where  the  fact  to  be  proved  is  such  uamm^WM. 
-whereof  hearsay  and  reputatiok  are  evidence,  a  special 
verifict  between  other  parties  stating  a  pedigree^  would  be 
evidence  to  phnre  a  descentk 

Among  other  cases  in  which  hearsay  i^  evidence,  Mc^ 
M9ptn089^u)  nventions  cases  concerning  legitimaoy,  cases  (a)  3  mn 
of  pedigree,  and  cases  of  settlement  of  paupers.  As  to  <j^*  * 
the  firtt)  in  a  country  where  marriages  are  celete-ated  either 
fay  Hee^ce  or  publicadon  of  bans ;  and  where  registers  are 
required  to  be  kept,  it  shews  a  libenil  practice  in  the  Courts 
So  admit  of  hearsay  evidence  upon  that  point.  Yet^  inas^^ 
much  as  Acre  must  be  many  marriages  celebrated  in  oihet 
countries^  the  reason  of  the  law  prevails  to  admit  hearsay 
evidence,  instead  of  requiring  the  bishop's  certificate,  oi^ 
Ae  parish  register  to  be  produced.  The  same  may  be  said 
dB  to  pedigrees.  And  both  the  cases  are  stronger  m  this 
country y  (where  we  have  no  registers  of  any  kind  at  pre- 
sent, nor  ever  had  as  to  persons  bf  colour,)  thaii  in  JFn- 
ffktnd.  The  case  of  pceSpers  is  also  very  strong.  If  then, 
tfie  doctrine  be  sound,  that  a  verdict  inter  alios  may  be  ad« 
aaitted,  wherever  hearsay  evidence  is  admissible^  we  may 
infer  that  it  is  admissible  in  all  theSe^  In  this  country  it 
has  always  been  admitted  in  pauper  suits  for  freedom^ 
The  whole  testimony  in  the  case  of  Htuigins  v.  Wrights 
was  of  this  nature,(A)  and  the  whole  Court  concurred  in  it&  (*)  ^HeiulS 
admissfbiliQr  and  weight.  In  that  case,  the  ciixumstance 
that  John^  a  brother  of  Hannah^  had  brought  suit  for  his 
freedom^  was  noticed  by  one  of  the  Court  in  giving  his 
opinion*  Would  it  not  have  been  competent  for  that  cir- 
cumstance, coupled  with  the  other  evidence  in  the  cause, 
to  have  been  offered  in  evidence  to  a  Jury  ?  And  if  so,  is 
there  any  reason  why  a  fact  of  that  natMre  should  not  be 
proved  by  the  highest  evidence,  namely,  the  record  of  his 
recovery.  And,  if  such  collateral  and  presumptive  proof 
were  admissible,  where  the  party  recovering  was  merely  a 
collateral  kinsman,  would  not  similar  proof,  of  a  similar  re* 
covery  by  a  lineal  female  ancestor,  be  also  admissible  i 

Vol.  a  Ce 
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>cABCE«1808.  How  {ar  a  verdict  inter  oBos  is  Admissible,  ehhertn  con^ 
elusive  or  only  as  presumptive  evidence  in  suits  respecting; 
freedom,  I  think  may  be  shewn  by  the  following  case :  A  • 
female  held  in  slavery  recovers  her  freedom  by  judgment 
in  the  Court  of  one  County  or  District:  die  removes  to 
another  Coun^  or  District,  without  a  certificate  of  her 
freedom ;  is  taken  up  as  a  runaway ;  advertised  and  sold  as 
such  under  the  act  concerning  runaways.  She  biinga  ano- 
ther suit  for  her  freedom  agunst  her  new  master.  Can  it 
b^  required  of  her  to  do  more  than  produce  ^  former  re* 
cord  of  her  recovery,  with  an  averment  that  she^  is  the 
same  person  ?  I  conceive  not,  and  that  such  rec(nd  is  con- 
clusive evidence  against  ait  the  world f  unless  the  judg- 
ment can  be  impeached  by  a  person  whose  title  was  ante* 
cedent  to  that  recoveiy,  on  the  ground  of  fraud  and  coQu* 
uon  between  herself  and  the  defendant  against  whom  she 
had  recovered ;  or  whose  title  was  paramount  to  tiiat  of  Ae 
defendant,  and  who  would  not  have  be^i  barred  by  the 
act  of  limitations,  if  he  had  brought  an  action  of  detinue 
for  her  as  his  dave.  Now  let  us  suppose,  at  the  time  she 
was  sq>prehended  as  a  runaway,  and  s<dd^  she  had  a  d^dl 
with  her,  who  should  also  be  told  as  a  slave.  Would  it 
not  be  competent  to  this  child  to  produce  the  record  of 
her  motiier's  recovery,  and  aver  that  she  was  bom  after 
the  commencement  of  that  suit,  or  the  day  of  tile  writ  pur^ 
chased.  And,  if  she  proved  this,  would  not  the  record  be. 
Conclusive  evidence  in  her  favour  against  all  the  wortd,  ez^ 
cept  as  before  mentioned.  And,  if  it  would  be  condusive 
evidence  in  that  case,  as  I  hold  it  would^  could  she  not 
avail  herself  of  that  record  as  circumstantial  evidence, 'to 
prove  her  right  to  freedom  tmder  a  prior  ti^  Aereto^ 
in  her  mother,  if  the  child  should  happen  to  be  bom  itfire 
instead  of  ajier  the  writ  purchased  in  that  suit?  I  am  de^ 
cidedly  of  « that  opinion  also.  For  if  she  cpuld  be  let  in  to 
prove  the  fact  that  her  mother  was  a  free  woman  by  hear" 
say  testimony,  ought  she  not  to  be  let  in  to  prove  it  by  a 
judgment  ?   Since  every  judgment  in  favour,  of  any  person 
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forrikhfs  a  condiMion  in  lawj  that  the  person  obdiiiuiig  it  nAACH^iaor 
isfree^  andBotaalaTe?  ^^^^^^^ 

On  these  grounds,  I  am  of  opinion,  that  the  record  in  ^  v. 
die  suit  between  Nanny  and  others  and  Stephen  Mayes^ 
was  admiseUle  evidence  upon  the  trial  of  the  suit  between 
dM  present  parties,  aldioug^  the  defendant  doth  not  claim 
a  title  to  the  jdaintiff  as  his  slave,  under  Matfes.  But,  al- 
though I  am  of  this  opinion,  I  cannot  conau*  with  the  Dis- 
trict Court  to  die  extent  of  the  opinion  delivered  by  them^ 
^  that  it  should  go  to  die  Jury  as  evidence,  that  Narmy 
^^  xoas  free  ae  being  descended  in  the  maternal  line  from  an 
**  Indian  ancestor j  imported  into  this  state^  since  the  year 
^  1705  ;^'  for  the  record  contains  no  such  fact  as  that:  but 
it  is  conclusive  evidence  to  prove  that  Nanny  was  either  a 
£ree  Voman,  or  endded  to  be  so,  the  day  of  the  emanation 
of  the  writ  in  that  suit ;  and  this  fact  it  was  competent  to 
the  plaintiir  Isabett  to  prove  by  the  record,  if  it  can  avail 
her  cause.  I  am  therefore  of  opinion,  that  die  judgment 
must  for  this  reason  be  reversed,  and  a  new  trial  had  in 
die  suit,  in  which  the  rc^cord  between  Nanny  and  others 
and  Stephen  Mayes^  may  be  admitted  as  evidence  that 
Nanny ^  one  of  the  plaintiff  in  that  suit,  was  a  free  wo- 
man, or  entided  to  her  freedom  on  the  day  of  the  emana- 
tion cf  the  writ  in  that  suit ;  leaving  it  open  to  both  parties 
to  shew  upon  what  ground  that  judgment  was  rendered; 
and  also  whether  the  present  plaintiff  was  bom  before  or 
after  the  emanation  of  the  writ  in  that  suit* 

I  am  also  of  opinion,  {hat  the  evidence  of  Mn  George 
Keith  Taylor  was  properiy  admitted ;  as  he  states  his  B£- 
l.iEr,  although  he  did  not  positively  knawy  diat  the  witness 
alhided  to  by  him  was  dead ;  and  that  it  ought  to  be  ad- 
mitted on  the  new  trial  in  this  case,  unless  it  shall  appear 
to  the  Court  that  the  wimess  is  still  living,  and  may  be 
had. 

Judge  Roane.  In  giving  my  opinion  upon  this  case,  I 
will  premise  two  positions: 
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MARCH,1808.     1st.  That  if  any  part  of  the  evidence  in  this  cittc,lliati» 


material^  has  been  received  when  it  oug^t  to  have  been  rc- 
\^       jectcd  J  or  received  to  have  a  greater  effect  than  it  ought 
^^^"'     to  have,  the  judgment  of  the  Qourt  below  must  be  l^ 


(a)  See  to  versed.(a) 

the  ci^'^o^f  ^^^  ^^y*  '^"^  although  Uberty  is  to  be.  f?ivoured,  "  Oift 
Goodright,  ^'  Court  cauuot,  ou  that  or  any  other  favoured  subject, 
&^*/cS^'  ^'  infringe  the  settled  ndes  of  law,"(^)  IQ  that  case  it  waa 
g-  ^3.  and^^  jield,  in  conformity  to  this  principle,  that  a  verdict  be^weeft 
of  this  Court  parties  and  privies,  findi|ig  the  mother  of  the  plaintiflF  to  be 
pre^ntterm,  *  *^^^»  was  conclusive  eyi^cpce  against  hiqi,  as  much  as 
m  the  case  of  a  verdict  finding  her  to  bc/ree  would  have  operated  in  his 
n^^.  favourt  This  decision,  therefore,  shuts  out  the  pretence 
i^  ?L  V'^^  that  we  can,  in  this  case,  take  a  greater  latitude  in  relation 
Barbour.        ]o  the  rules  of  evidence,  than  m  any  other. 

Bearing  in  mind  these  positions,  let  us  examine  ^e  case 
before  u§. 

The  evidence  excepted  to  in  this  case  was  twofold:  Ist^ 
That  of  Geo.  K.  Taylor y  given  at  the  trial ;  and  2dly.  Thatf 
pf  the  record  in  the  case  of  Nanny  v.  Mayes. 

As  to  the  question  concerning  the  testimony  of  Mr. 
Taylor^  in  the  view  I  have  t^en  of  the  subject,  it  is  not 
absolutely  necessary  to  be  decided.  As  at  present  ad<; 
vised,  however,  I  haye  no  hesitation  to  §ay,  that  as  hearsay, 
evidence,  apd  that  of  general  reputation  is  admissible  in  re- 
lation to  pedigrees,  especially  where  the  point  to  be  proved 
is  of  ancient  standing,  and  as  the  wimess  in  question  dc-. 
clares,  ".  that  he  had  endeavoured  to  no  purpose  to  find  a 
**  living  witness  to  prove  the  same  point  in  the  present 
''  case,"  ^c.  his  account  of  what  was  proved  by  an  0I4 
witness  in  the  trial  of  Nanny  y.  Mayes^  and  who  under  the 
(c)  3  Jtf(r.  above  circumstances  is  to  be  accounted  dead,(a)  was  right- 
edit  625.  ^y  received,  (so  far  as  it  goes  to  prove  that  Nanny  was  de- 
scended from  a  reputed  Indian  ancestor,)  although  he  does 
not  particularly  recollect  the  name  of  the  witness, nor  know 
positively  that  such  witness  is  since  dead.  Under  these 
circumstances,  this  testimony  is  probably  the  be$t  that  tl\^ 


IsabelL 
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juitiire  of  die  case  w31  admit,  and  is  better  than  mere  hear-  march,1808. 
say  testimony,  inasmuch  as  it  was  given  in  upon  ocUh^  al-  ^^f^^*^^^ 
though  it  was  not  between  the  tame  parties,  nor  upon  a  v. 
point  decided,  or  necessary  to  be  decided  by  the  Jury. 
This  point  was  not  necessary  to  be  decided  by  the  Jury  in 
that  case,  because  the  plainti£F's  right  to  freedom  was  ad-- 
tnitted  by  the  default  of  the  defendant*  This  case,  how- 
ever, is  at  least  as  strong  as  that  put  in  the  case  of  Good- 
right  V.  Moss  of  an  answer  in  Chancery^  given  by  die  mo- 
ther in  a  suit  between  other  parties,  but  which  was  received 
merely  as  evidence  under  her  hand^  of  her  having  made  a 
declaration  touching  the  legitimacy  of  her  child.  Whether 
the  general  reputation  spoken  of  in  this  deposition  is  com- 
petent not  only  to  fix  the  fact  of  the  identity  of  the  ances- 
tor, but  also  that  this  ancestor  was  an  "  Indian  brought  into 
**  this  country  since  the  year  1705,"  I  am  not  entirely  pre- 
pared to  say.  I  believe  that  this  point  has  never  yet  been 
decided  by  this  Coxut.  In  the  case  of  Coleman  v.  Dick  and 
Pat^  this  point  vrzs  found  by  the  Jury ;  whereas  the  verdict 
Sn  question  finds  nothing  but  the  damages  submitted  to 
them,  upon  the  writ  of  inquiry ;  and  in  the  cases  of  Jenkins 
V.  Toniy  &c.  and  Hudgins  v.  Wrights^  testimony  was  given 
respecting  the  appearance  of  the  persons  in  question,  which 
afforded  data  whereby  the  Jury  and  Court  were  respective- 
ly enabled  to  decide  whether  they  were  Indians  or  not.  In 
this  case,  diose  data  are  not  afforded,  and  the  question  fs, 
i^hether  by  reason  of  the  antiquity  of  the  transaction,  we 
can  dispense  with  those  data^  and  let  in  proof  of  these 
facts  by  general  reputation.  I  am  disposed  to  think  we 
may,  fix>m  the  necessity  of  the  case,  and  the  impossibility 
of  obtsdning  better  testimony.  It  is,  besides,  not  easy  to 
conceive  that  this  general  reputation  would  ever  have 
arisen  unless  these  data  had  existed  at  the  time  of  the  pri- 
gin  of  the  transaction,  to  the  general  satisfaction  of  the 
neighbourhood ;  unless  it  had  been  clearly  known  to  them, 
that  the  ancestor  in  question  was  brought  into  this  country 
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MAmcH,l60a  ;^ut  the  time  mentioned  in  the  testimony,  and  morMTM^ 
had  the  entire  appearance  of  an  Indian* 

As  to  the  next  point,  it  docs  not  concern  any  evuknGt 
offered  at  the  trial  in  the  case  of  Nanny  v«  MayeSj  nor  aa3r 
verdict  rendered  in  the  cause  upon,  the  very  point  now  in 
question ;  but  it  submits  this  question  to  the  Court,.  whe« 
ther  the  record  in  that  suit  should  go  ip  evidence  to  the 
Jury,  to  prove  that  Nanny  was  free  "  *y  reason  of  beif^ 
**  descended  in  the  maternal  Une  froth  an  Indian  anceetor 
•*  imported  into  this  ^tate  since  tht  year  1705;'*  and  the 
Court  upon  this  point  decided  in  the  affirmative*  If  the 
question  subpiitted  by  the  appellee  and  decided  upon  by 
the  Court  had  been  merely  that  Nanny  had  recoverad  her 
freedom,  the  opinion  had  been  correct,  and  then  the  appel* 
lee's  case  might  have  been  made  complete,  by  proof  that  she 
was  bom  since  such  recovery  was  had.  In  that  case,  that 
record  would  not  be  given  in  evidence  to  prove  the  appeU 
lee*s,  right  to  freedom,  but  her  mother*s  right  to  freedonv 
and  her  case  would  have  been  made  complete,  on  the  prin- 
ciple partus  sequitur  ventrem^  by  shewing  that  she  was 
bom  after  such  recovery  was  had :  or  she  mi^t  have  rest- 
ed her  claim  to  freedom  dehors  that  record,  and  relied  on 
the  evidence  stated  by  Mr,  Taylor^  to  recover  it,  on  the 
same  ground  that  her  niother  had  claimed  hers.  But  Ae 
question  propounded  and  decided  is,  that  the  record  proves 
that  Nanny  recovered  her  freedom,  ^'  as  being  descended 
^^from  an  Indian  ancestor^"*  &c«  For  any  thing  appearilig 
in  the  record,  the  acknowledgment  of  the  defendaiit,^  l>y 
means  of  which  she  recovered,  might  have  been  trough 
mere  inattention,  or  predicated  on  the  ground  pf  her -having 
been  legally  emancipated^  and  not  on  that  of  a  descent  from 
an  Indian  ancestor.  She  recovered  her  freedom  by  Ac 
default  of  the  defendant  and  by  the  judgment  of  the  Court, 
and  not  by  the  verdict  of  the  Jury :  the  Jury  were  only 
charged  to  inquire  of  damages.  The  title  set  out  in  th(( 
declaration  is  a  mere  general  one  of  freedom,  and  the  suf-* 
fcring  the  judgment  by  default,  admits  it  as  stated :  it  docs. 
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la&t  admit  vaj  tpecific  ground  upon  which  die  rig^t  of  MAtt<v,1806« 
freedom  was  established:  it  does  not  admit  that  specific     p^^g^ 
ground  which  is  taken  by  the  Court  bdow  in  the  present         v. 
csee,  and  was  taken  by  the  deposition  of  die  aged  witness^  ' 

Xhat  testimony  was  given  in,  posterior  to  the  confirmation 
of  the  judgment.  The  judgment  therefore  does  not  sanc- 
tion or  affirm  the  fact  now  in  question ;  nor  does  the  ver« 
diet  of  die  Jury ;  (for  it  was  confined  to  the  mere  question 
of  damages  ;)(a)  and  in  truth  it  only  finds  ^  that  the  plain-  /^x  ^  j^^ 
**  tiffs  have  sustained  damages^  by  the  occasion  in  the  de-  ^^* 
*^  daration  mentioned,  to  one  penny."  Neidier  the  judg* 
m.ent  nor  the  verdict,  therefore,  have  affirmed  the  particu- 
lar g^und  now  in  question,  and  necessary  to  be  established 
on  the  part  of  the  appellee,  and  which  the  District  Court 
supposes  it  has  decided.  The  evidence  stated  by  Mr. 
Taylor  to  have  been  pven,  on  executing  the  writ  of  in- 
quiry, may  indeed  be  used  as  evidence  ;  but  the  record 
in  question  proves  only  this  general  position,  that  Ncmny 
recovered  her  freedom.  This  would  have  been  sufficient 
for  the  appellee,  (as  I  have  ah*eady  said,)  if  that  had  oho 
shewn  that  she  was  bom  nnce  the  time  of  that  recovery; 
but  die  judgment  in  questicm  standing  singly,  proves 
nothing  as  to  Nanny^s  right  to  freedom,  anterior  to  die  date 
of  the  writ,  and  affirms  no  specific  ground  of  recovery ;  and 
therefore,  although  we  are  not  now  at  liberty  to  controvert 
Iier  right  to  freedom,  the  judgment  in  question  proves 
nothing,  so  as  to  benefit  the  appellee :  but  admitted,  in  the 
extent  in  which  it  was  received,  it  had  a  direct  tendency  to 
injure  die  appellant. 

However  competent,  therefore,  a  verdict  between  other 
parties,  and  finding  ^  particular  fact^  whereof  reputation  is 
admissible  evidence,  might  be  to  establish  such  fact,  it  is 
dear  dutt  the  verdict  and  judgment  before  us,  was  inad- 
miaaible  under  this  criterion. 

I  cannot  well  see  why  the  testimony  of  the  old  witness 
was  at  all  exhibited,  unless  the  writ  of  inquiry  had  been 
set  aside,  and  the  question  of  freedom  put  in  issue ;  for 
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WAaoH,l«08  that  right  was  admitted^  and  the  Jury,  going -for  damagfetr^ 
ought  to  have  regarded,  as  they  did  regard,  the  ettsMished 
law  on  that  subject,  and  found  only  one  penny  damages* 
That  evidence,  however,  considered  merely  as  evidence^ 
was  proper  to  be  used  in  this  trial,  however  irrelevant  In 
the  former ;  but  as  to  the  record  m  question,  it  stands  upon 
quite  a  dUFerent  foundation ;  it  does  not  prove  the  particu* 
lar  point  for  which  it  was  produced,  and  which  the  District 
Court  decided  it  did  prove. 

On  these  grounds,  therefore,  (without  going  through 
every  point  and  question  made  in  the  argument  of  the 
case,)  I  am  of  opinion  that  the  judgment  of  the  District 
Court,  so  far  as  it  respects  the  admission  of  the  record  in 
question,  in  the  latitude  taken  by  the  Court,  was  erroneous, 
and  ought  to  be  reversed. 

Judge  Flehikg*  Although  it  is  admitted,  that  laws 
should  be  Uberally  construed  in  favour  of  the  rights  of 
freedom,  yet  the  rights  of  property  ought  to  be  respected 
and  preserved ;  and  it  is  perhaps  attended  with  difficulty  to 
draw  the  true  line  of  distinction  between  them. 

There  are  two  objections  to  the  opinion  of  the  Court 
stated  in  the  bill  of  exceptions  in  this  case : 

1st.  In  admitting  the  record  and  verdict,  in  the  case  of 
Nanny  and  others  v.  Mayes^  to  go  in  evidence  to  the  Jury, 
to  prove  that  the  said  Nanny  was  free  by  reason  of  her 
being  descended  in  the  maternal  line  from  an  ImGan  an- 
cestor, imported  into  this  state  since  the  year  1705;  be- 
cause the  defendant  is  not  proven  to  hold,  or  daim  under, 
or  in  any  other  manner  to  be  privy  to,  MayeSy  the  defend- 
ant in  the  said  record  mentioned ;  and  because  there  never 
was  any  issue  made  up  in  the  said  suit  between  Nanny  and 
others  and  the  said  Mayes^  whereby  the  tide  of  the  plain- 
tiffs to  freedom  was  brought  in  question,  the  suit  being 
tried  on  a  writ  of  inquiry. 

2dly.  In  admitting  the  testimony  of  Geo.  K.  Taylor^  who 
proved,  that  on  the  trial  of  the  writ  of  inquiry  aforesaid. 


kwaidttpOiedb^awitiKss^  he  diinki  one  CokmMj  a  vciy  wiinwjUflir 
old  iiuui>  (who  he  believei  U  since  dead,)  that  the  said  ^"^j^UJ^^ 
Nammy  wms  deiccaded^  accordmg  to  goienl  rq>tttadQiH  in         ▼. 
the  ntatemal  Une,  from  an  IruRmi  anceator,  who  waa  im-  .- 

pxted  into  this  State  since  the  year  1705%  The  said  llsy* 
hr  furdicr  stated,  that  he  had  endeavoured,  to  no  {Mupose^ 
to  find  a  Uving  witness,  who  might  prove  the  same  point  in 
the  present  case. 

With  respect  Id  the  first  objection,  it  is  a  general  rulr, 
ttiat  no  verdict  shall  be  g^ven  in  evidence^  biit  between 
sttch  aa  were  parties  in  the  cause  in  which  the  vekdict  waa 
given,  or  privies  to  tfaem.(a)  In  the  case  of  Sherwm  v*  (a)  it  £ipSi 
Clarge§^  cited  in  BuUcrU  Nki  Priuiy  %3^  it  is  hud  down  »«^»  "^^^ 
that  a  verdict  on  the  samep^mt^  and  between  the  same  par* 
iiesy  may  be  pven  in  evidence,  though  the  lamb  are  not  the 
eame^  but  then  the  verdict  oug^  to  be  between  the  same 
parties,  because  otherwise,  a  man  would  be  bound  by  a 
decialUm,  who  had  not  the  liberty  to  cross-examine:  and 
nothing  can  be  more  contrary  to  natural  justice  dum  that 
imy  one  should  be  injured  by  a  determinadon  that  he  waa 
act  at  liberQr  to  controverts  And  where  it  is  said  diat  m 
terdict  may  be  given  in  evidence  between  the  same  purties^ 
it  is  to  be  understood  with  this  restriction,  that  it  is  tf  a 
matter  which  was  in  issue  in  the  farmer  cause  g  for  other* 
wise,  it  will  not  be  allowed  in  evidence,  because,  if  such 
verdict  be  false,  diere  is  no  redress^ 

Apidy  these  rules  and  principles  to  the  case  before  us  t 
Pegrami,  the  appellant,  was  neither  party  nor  priVy  to  the 
suit  between  Nanny  and  others  Vi  Mayes^  nor  is  it  pre- 
tended that  she  claims  title  to  hold  Isabel!  ae  a  slave  under 
Mayesj  and  the  objection  in  this  case  has  additional  force, 
from  the  consideration,  that  in  the  former  case  there  never 
W9S  an  issue  by  which  the  right  o^  Nanny  and  others  to 
freedom  was  brought  in  question  before  the  Ju^y* 

2*  As  to  the  second  point,  the  admission  of  the  testi* 
mony  of  Geo.  K.  Taylor^  it  seems  correct,  >md  not  excep- 
tionable ;  because  the  declarations,  especially  when  made 
upon  oath,  of  persons  uninterested,  and  who  are  th^  dead. 
Vol.  II.  D  d 
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itAKGBylBOfr  or  iu>t  to  be  found,  are  admissiUe  and  proper,  in  que^tioQ^ 
^"^l^^^  Gonccmmg  legitimacy,  or  in  queiUons  of  pedigree* 

V.  But  the  ^uhnisaion  of  the  record  in  the  case  oS  Nemnu 

-  J.  and  othefM  v*  Jdisa^M^  to  go  in  evidence  to  the  Jury,  aeemi 


to  me  an  error  not  to  be  gotten  over ;  unless  it  had  been 
qualified  with  an  instruction  that  it  sluMild  be  considered 
^  only  as  evid^ice  that  Nanny  had  otKtained  her  fretulam* 
(d)  9  Wmh.  In  the  case  of  Shclton  v.  Barbour ^{a)  which  was  men* 
tioned  in  the  argument,'  the  record  in  a  suit  for  freedom, 
between'  the  modier  of  die  appellee  and  Robert  Harris^ 
was  decided  by  this  Court  to  be.^ot  only  proper  but  coH" 
elusive  evidence ;  because  there  was  an  act  of  Assembly  in 
force,  declaring  that  children  shall  be  bond  or  free,  accord- 
ing to  the  condition  of  the  mother  $  the  verdict  which  found 
the  mother  a  slave,  was  therefore  conclusive  evidence  to 
prove  the  son  was  so,  unless  rebutted  by  evidence  to  prove 
that  the  scm  had  been  cmancipa^  after  his  birth. 

I  am  of  opinion,  upon  the  whole,  that  die  judgmjent  is 
erroneous,  and  ought  to  be  reversed ;  that  the  cause  be  re- 
sianded  to  the  District  Court  for  a  new  trial,  with  an  in- 
•auction  that  the  record  in  the  case  of  Nanntf  and  others  v* 
Mayes^  is  not  to  go  in  evidence  to  the  Juiy,  unless  tt  be 
qualified  with  an  instruction  that  it  be  considered  ardy  a^ 
evidence  that  Nanny  had  obtained  her  freedom. 

The  opinion  of  the  Court  was  entered  as  follows : 

*'  This  day  came  the  parties  by  their  coimsel,  and  the 
*'  Court  having  maturely  considered  the  transcript  of  the  * 
"  record  of  the  judgment  aforesaid,  and  the  arguments  of 
^  counsel,  is  of  opinion,  that  the  ssdd  District  Court  erred 
'  *'  in  permitting  the  record  in  the  suit  between  Nanny  and 
*'  others  and  Stephen- Mayes  to  go  to  the  Jur^,  as  evidence 
*^  to  prove  that  the  scud  Nanny  was  free  as  being  descended 
*•  in  the  maternal  line  from  an  Indian  ancestor^  imported 
**  into  this  State  since  the  year  170S ;  no  such  fact  as  that 
*'  appearing  from  the  said  record,  in  which  there  is  neither 
**  plea  nor  issue,  but  a  judgment  by  default,  and  writ  of 


iMben. 
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^  inquiry  of  damages  only ;  and  that  there  is  no  other  error  MAiB€H»i8Qi. 

**  in  the  said  judgment.    Therefore  it  is  considered,  that     p^^iJ^ 

^  the  said  judgment  be  reversed  and  annuUed.     And  it  is         ▼• 

•*  ordered,  that  the  jurors'  verdict  be  set  aside,  and  that  a 

^  new  trial  be  had  of  the  issue  joined  between  die  parties 

•*  in  this  suit ;  on  which  trial  the  record  in  the  suit  between 

^  Nanny  and  others  and  Stephen  Mayes  shall  be  admitted 

**  to  go  to  the  Jury  as  evidence  that  the  said  Nanny ^  one  of 

*^  the  plaintiffs  in  the  said  record  mentioned,  was  a  free 

**  woman,  or  entitled  to  her  freedom  on  Ae  day  of  the 

♦*  emanation  of  the  writ  in  that  suit ;  leaving  it  open  to 

**  both  parties  to  shew,  if  they  can,  upon  what  ground  the 

^^  judgment  in  that  suit  was  rendered ;  and  also  leaving  it 

•*  to  them  to  shew,  if  they  can,  whether  the  plaintiff  IsaicU 

^  was  bom  before  or  after  the  eipanation  of  the  writ  in 

♦'  that  suit.'' 


Gibbs  against  Pcrkini^on.  X^'^'i^ 

THE  appeal,  in  this  case,  was  abated  at  the  last  term^  An  appeal 
by  the  death  of  the  appellant;  and  now  Mr.  Randolph^^'^^^^ 

moved,  in  behalf  of  his  administrator,  who,  as  he  said*  had  by  ^e  deaUt 
'  ,.-  J  .       ,  \t         '      I-    ,  ofthcappcl- 

smce  then  quauned  to  revive  the  appeal  by  scire  facias.       Unt  {  at  the 

next  term  a 
*€ire  facias 

Judge  Tucker  thought  the  writ  might  be  awarded,  and  was  awaited 

the  appellee  be  at  liberty  to  shew  cause,  upon  the  return,  Uon  of  his 

against  the  revival  of  the  appeal,  and  he  should  be  willing  J^*"^^*  j 

to  hear  him.  qualified 

since  the  a- 
batement^fo^ 

Judge  Rqakb  doubted  whether  it  could  prop^y  be  ^^  appellee 
•^      J  ^     ^      ^         toshewcaoa« 

granted.  why  the  ap- 

peal should 
not   be   le^ 
But  Judge  Flemiho  concurring  with  Judge  Tucksr— •  wed* 


Tb^  scire  facias  to  revive  the  appeal  was  awarded. 
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At  the  Term  commencing  in  April,  IBOS* 

IW  TH«   THIRTT-SECOIIB   YEAR   OF   THE   COMMONWEALTH. 


Judges,  PETER  LYONS,(l)  EsquiRE,  President. 
WILLIAM  FLEMING,  Esquire. 
SPENCER  ROANEj  EsquiUB. 
ST.  GEORGE  TUCKER,  Esquire. 

ATTOftlTBT-GEKBR  AL, 

PHILIP  NORBORNE  NICHOLAS,  Esquirb, 


The    Commonwealth  against   Colquhouns   and 
others. 

THIS  case  was  twice  argued^  at  great  length,  (in  No-  Tfcc  Com- 
vember^  1806,  and  Jime^  1807,)  on  the  important  question,  ^"JJ*^ 
whether  the  Cammonwealth  coukl  be  compeUed  to  make  compelled  to 

good  the  loss  of  tobacco  which  had  been  received,  inspect-  Se  k)s/dr 
...  tobacco   re- 

el) Judge  LyoNt  was  absent  the  whole  of  thit  terra,  baring  been  pre-  ^|^J?a   !jj|^ 
vested  fttnn  atten<£ng  hy  in^spositton.  passed  at  a 

public  ware- 
bouae*  but  iwt  delWered  by  the  inspectors  on  appUcatlon  ta  the  persons  holding  the 
siotes  ;  notwithstanding  the  same  was  unlawful  converted  to  their  own  use  by  iS^  in- 
opectort^  or  is  otherwise  missing  and  not  accounted  for,  and  the  inspectors  are  insol- 
i^nt. 
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AntxL»  l8oa  ed  and  passed  at  a  pubUc  warehouse ;  but  was  not  deliverec^ 
^[^^""o^  by  the  inspectors,  on  application,  to  the  persons  holding 
nonwealth  the  notes,  the  same  having  either  been  unlawfiilly  convert- 
ColquhoiuM  ^d  ^  ^cii*  own  use  by  the  inspectors,  or  otherwise  missing 
and otben.  j^j  ^^^  accounted  for;  and  the  inspectors  being  insol- 
vent. 

It  appeared  that,  in  the  year  1796,  Colquhouns  and 
others,  being  proprietors  of  certain  tobacco-notes,  to  the 
amount  of  one  hundred  and  thirty-six  hogsheads^  acquired^ 
in  the  ordinary  course  of  their  dealings,  for  a  valuable  con- 
sideration, applied  to  the  inspectors  al;  Barksdal^s  ware* 
house,  by  whom  the  notes  were  issued  for  the  tobacco  ex* 
pressed  therein ;  and  that  the  said  inspectors  not  (Hily  fail- 
ed to  deliver  the  tobacco,  but  publicly  acknowledged  that 
it  was  not  in  the  warehouse.(l)     Upon  this  subject,  evi- 


(1)  U  is  proper  to  mention,  that  Eranmu  Gill,  one  of  the  inspecton^ 
bj  his  letter  to  the  Court  of  Dimoiddie  County,  dated  the  13th  of  Naoem' 
her,  1796,  (a  copy  of  which  is  inserted  in  the  recctd,)  declared  that  na 
£uilt  ought  to  be  attributed  to  GoL  Gm^rge  F^gnm^f  the  other  ini|ie€tor» 
that  the  deficiency  in  the  tobacco  was  to  be  attributed  '<  tp  no  other 
*i  cause  but  his  own  credulity  for  delivering  tobacco  on  iitu,  without 
**  notes*  on  the  bonour  of  men  who  called  thcnuel^t  gentlemen  f  and  that 
*  those  yery  notes  had  been  transfispred  to  others  after  receiving  th* 
*•  tobacco  from  the  warehouse.**  In  the  deposition  of  £o6ert  CoignhtmH 
•ne  of  the  witnesses  examined  before  the  justioes,  a  cireumstaDce  is 
stated,  which,  in  eome  degree^  corroborates  this  allegation  of  GilL  The 
deponent  said,  that  three  hogsheads  of  tobacco  were  shipped  by  Hobart 
and  Walter  Colquhouns,  from  Barhdale'e  warehouse,  on  the  14th  day  of 
Sefitember,  1796 ;  and  that  the  deponent,  on  examining  the  books  of  ^ohn 
JfJfae,  eenkr,  saw  an  entry  therein,  from  which  it  appeared  that  the 
said  htRae  had,  on  the  irth  of  the  same  month,  purchased  three 
hogsheads  of  tobacco  corresponding  with  the  three,  which  had  beei^ 
shipped*  in  mxmbere,  tares  and  neitt  /  that  the  deponent  did  not  deliver, 
«iM  Ai«  ovm  hamdt,  the  notes  for  the  said  three  hogsheads  of  tcribacco*  to 
eitlier  of  the  inspectors,  but  sent  them,  together  with  three  dollars  fo» 
tax,  iy  a  blaei  man  named  Plenty,  who  commomfy  delivered  noiee  to  the  in* 
^eetd^ejor  the  deponent  and  others.  The  deposition  o£yohn  Jf^^oe,  eenhr^ 
prov^,  however,  that  he  received  from  the  warehouse  three  hogshead^ 
of  tobacco,  for  tbe  iam^tbree  notu»  which  he  had  purchiaed  i  uA^ 
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(knee  was  taken  before  two  justices  of  the  peace,  in  the  Avmii.,  laoe. 
manner  prescribed  by  the  36th  section  of  the  act  reducing  ^^^^ci^ 
into  one  the  several  acts  of  Assembly  for  the  inspection  of  monwealth 
tobacco,(a)  and  laid  before  the  governor  and  council,  who  Colquhottng 
removed  the  inspectors  finom  office,  considering  the  loss  to  •ndothew, 
have  been  occasioned  by  their  mUconducty  though  in  what  (<,)  j?^  code^ 
manner  did  not  precisely  appear*  ^  "^  P-^^ 

Several  of  the  persons  injured  brought  actions  on  the 
case,  under  a  clause  in  the  same  section  above  mentioned* 
in  the  County  Court  of  DinwiddtCy  against  the  inspectors, 
obtained  judgments,  and  sued  out  executions,  which  were 
returned  ^^  no  effects.^  They  then  applied  to  the  auditoc 
of  public  accounts,  and  demanded  from  him  a  warrant;  on 
die  treasury  for  the  value  of  the  tobacco,  which  he  refused 
to  grant :  whereupon  they  filed  a  bill,  (stating  the  said  cir- 
cumstances,) in  the  late  High  Court  of  Chancery,  against 
the  Auditor,  Attorney-General,  and  Treasurer,  pra}dng  for 
such  relief  as  equity  might  direct.  To  this  bill  the  defendants 
put  in  an  answer  and  demurrer;  the  former  of  which  nei« 
ther  admitted  nor  denied,  the  allegations  of  the  plaintifi, 
but  required  legd  evidence  to  support  them :  and  the  latter 
absolutely  denied  the  responsibility  of  the  Commonwealth 
tfo  make  good  the  loss. 

The  late  Chancellor  was  of  opinion,  that  the  Common- 
wealth compelling  its  citizens  to  deposit  their  tobacco  in 
its  warehouses,  under  the  care  of  its  own  officers,  and  re- 
ceiving a  reward  for  the  custody  thereof,  could  be  consi- 
dered only  in  the  lij^t  of  a  iaileey  or  warehouse-keeper,  for 
hire^  and,  as  such,  is  responsible  for  the  misconduct  of  its 
agents.     He  therefore  decreed,  that  the  Auditor  should 


iMimber  of  witneises  mentioned  similar  circumstances,  shewing  that  Gili^ 
the  principal  acting  inspector,  (Pegram  being  prevented  from  attending 
at  the  warehouse  from  his  bad  state  of  health,)  in  many  instances  deli- 
vered tobacco  according  to  lists,  tent  wth  the  note*,  and  afterwards  de-> 
livered  other  tobacco,  (of  coarse  not  corresponding  in  numbers^  &c)  t» 
other  persona  who  afterwards  bought  the  notes « 
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Ai^iT.,  1808.  **  ddSiv^  to  the  phdodffs  respectivdhr^  wairants  up<»l  ^ 
*'  treasury  for  the  values  of  the  tobaccoes  which  belonged 

monw 


^  ealA  **  to  them/*  &€•  ^  to  ascertam  which  values,  that  issues  be 


^  "  joined  betw«een  the  parties,  and  tried  before  the  District 

and^others.  **  Court  in  Skhmond;  and  that  the  verdicts  be  certified  t& 
'  w  die  Court  of  Chancery.''   From  which  decree  the  Attor-^ 

ney-General,  on  behalf  of  the  Commonwealth,  took  an 

appeal. 

The  Attorrrey^Generaij  in  support  of  the  appeaL  Thiff 
case  depends  altogether  on  the  construction  of  die  laws 
regulating  the  inspection  of  tobacco,  and  relative  to  public 
warehouses  for  the  reception  of  that  article.  It  must  be 
admitted,  that  die  Legislature  has  a  right  to  pass  laws  of 
this  sort.  All  improved  countries  must  resort  to  such 
laws  to  perfect  their  manufactures  or  products.  In  this 
state,  they  have  been  extended  to  a  variety  of  articles,  viz^ 
fish,  hemp,  meal,  lumber,  flour,  tar,  &c.  as  well  as  tobacco; 
and  this  right  of  the  Legislature  has  been  recognized  by  the 
constitution  of  die  United  States  It  was  exercised  at  ^ 
veiy  early  period,  by  our  Assembly ;  particularly  as  to  the 
article  of  tobacco^  the  staple  of  the  country }  and  greal 
pains  have  been  taken  in  perfecting  the  laws  on  this  sub* 
jecU,  To  these  laws- the  people  have  assented^  and  they 
«re  therefore  obligatory  upon  them,  especially  upon  the 
tobacco-makers,  for  whose  benefit  they  were  made.  We 
must  look  then  into  die  laws  enacted  on  this  subject,  td 
judge  of  the  liability  of  the  Commonwealth;  becatuethostf 
laws  csrtainly  could  extend  or  restrain  that  liability  as  the 
|)ublic  good  might  require ;  and  more  information  will  be 
derived  from  them  than  from  any  treatise  on  bailments^ 
even  that  for  which  the  world  is  indebted  to  the  perspicu** 
ous  mind  and  eloquent  pen  of  Sir  William  Jones. 

When  we  look  into  those  laws,  we  shall  find  they  form 
a  connected  whole — ^a  system.  The  duties  of  the  in^>e€-* 
tors  are  defined,  their  salaries,  their  privileges,  Aeir  mca* 
pacities,  and  the  restrictions  upon  them ;  the  penalties  they 
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Jcre  liable  to,  and  in  what  cases ;  where  the  puUic  shall  be  a^ril,  1806> 
liable,  &c.  .  Let  us  refer  more  in  detail  to  these  provi-  ^|I^*^c^|^ 
sions :  monwemlth 

Here  At  Attomey-Generai referred  to  the  "act  reducing  ColquhouM 
**  into  one  the  several  acts  of  Assembly  for  .the  iaspection  •"<*  otker^ 
•*  of  tobacco,"(a)  to  shew  the  great  pains  taken  by  the  Le-  """~'^"~* 
gpslature  rdadve  to  the  appointment  of  inspectors,  to  select  i  yoi.*^.  135! 
proper  characters,  and  to  guard  against  their  misconduct*  ^ecu-  il- 1^ 
By  the  14th  section,(^)  every  inspector  is  required  to  give  30. 
bond  with  gbod  security  in  the  penalty  of  four  thousand^  ^*^  P* 
£Mlar8^  with  condtfioti  for  the  faithful  performance  of  his 
Atty  accor^riff  to  the  act.     It  is  true  that  this  bond  is  pay- 
able to  the  Governor  and  his  successors,  is  directed  to  be 
recorded  in  the  County,  and  transmitted  by  the  Clerk  of 
tlie  Court  to  the  Treasurer:  but  these  circumstances  dq 
not  confine  the  right  of  suing  on  the  bond  to  the  Common* 
-waealth  only.    Its  being  recorded  m  the  County  ia  for  the 
benefit  of  persons  injured  by  the  misconduct  of  die  inspec- 
tors ;  and  any  such  person  has  a  right  to  put  it  in  siyt  for 
has  own  benefit ;  for,  according  to  the  mode  prescribed  in 
the  Revised  Code^c)  a  judgment  obtained  on  a  bond,  with  (c)  1  toL  p. 
cofiateral  condition,  shall  remain  as  a  security  for  any  J^  ^i'  ^^' 
breaches  whidi  may  happen,  imtil  die  penalty  be  exhaust- 
ed ;  and  it  camiot  be  doubted  that  the  Governor's  name 
may  be  used  for  the  benefit  of  the  individual.     But  if  tha 
law  were  defective  on  this  point,  it  would  only  shew  that 
s^licadon  ought  to  be  made  to  the  Legislature  to  extend 
the  remedy;  it  by  no  means  follows  that  the  public  ia 
liable. 

It  may  be  objected,  that  the  penalty  of  the  bond  is  too 
small.  This  may  possibly  shew  that  the  law  wants  amend- 
laent,  but  proves  nothing  more. 

The  claimants  in  this  case  proceed  upon  a  supposed 
misconduct  of  the  inspectors,  who,  they  say,  have  embez- 
zled their  tobacco,  and  could  not  deliver  it  when  demanded. 
I  call  upon  gendemen  to  shew  in  what  part  of  the  law  the 
public  is  made  liable  for  such  misconduct ;  a  law  so  careful , 
Vol.  II.  Ke  '  ^ 
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A»mrL»  l8oa  to  State  the  cases  in  whkh  lialulity  shall  attach,  and  to  pio* 
^J^J^*''^^  vide  for  every  contingency. 

monweAhh       In  the  20th  8ection,(a)  a  remedy  is  given  against  the  nt- 

OolquJboims  ^ptctora^  for  double  the  value  of  the  tobacco  refused  to  be 

and  others*  delivered.     By  the  36th^(A)  diey  may  be  removed  fron* 

iasRvo.  c#de,  office,  and  are  made  liable  to  the  action  of  the  party  grieved 

1  vol  p.  261.  for  all  damages  arising  from  any  neglect  of  duty.     Under 

36^  267.*    '  this  section,  the  claimants  have  proceeded  to  obtain  die  re* 

moval  of  the  inspectors,  and  to  get  judgments  agunit 

them ;  thereby  shewing  their  019m  sense  of  the  law. 

In  their  bill,  however,  they  state  that  the  injectors  flrfe 
kisolvent.  How  does  this  give  them  a  claim  upon  the 
Commonwealth  i  Is  there  any  correspondent  provision  bk 
die  law  f 

(c)  Ibid.  p.      The  37th  secdon(c)  is  conclusive^    according  to  tfaei 
^^'  maxim,  **  cxpressio  unius  est  exchah  altertus;  for  that  sec* 

tion  provides,  that  when  a  warehouse  is  destroyed  by  ^r#^ 
die  loss  shall  be  made  good  by  the  General  Assembly ; 
^^  and  in  case  of  such  accident,  no  inspector  shall  be  sued 
**'  or  molested  for  or  by  reason  of  any  receipts  by  thettn 
^^  given,  or  for  any  tobacco  burnt  in  any  of  the  said  Ware^ 
*^  houses,  but  shaU  be  altogether  acquitted  and  disduo-ged 
*^  of  and  from  the  payment  of  the  tobacco  mentioned  m 
^^  such  receipts ;  any  thing  in  the  said  act  before  contadned 
*^  to  the  contrary,  notwithstanding."  Of  course  it  fefl^wm, 
that  in  every  other  case,  except  that  oi  Jircy  the  inept^ars^ 
and  not  the  public^  are  to  be  responsible* 

(d)  Ibid.  p.      The  31st  ncction(d)  shews  the  caution  of  the  Leg^dature 
^^"  in  guarding  against  any  constructive  liability  of  the  puUic 

(e)  P.  271.     ^^^  ^  deficiency  of  the  inspector's  salaries  f  and  sect.  51$t(r) 

is  of  the  same  character. 

Upon  the  whole,  it  seems  very  clear  that  it  was  not  the 
intention  of  the  Legislature  to  make  the  public  liable,  ex- 
cept (or  Jirei  and  the  liability  cannot  be  extended  further; 
4  St.  Because  the  state  has  the  power  to  pass  an  obligatorjT 
law  upon  this  subject,  by  which  ev^y  citizen  b  bouad ; 
and,  2dly.  Because  every  maa  ivbQ  Ims  sent  his  tobicco  to 
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%  ptUk  wsrehotise,  has  done  it  under  the  £uth  of  the  taw^  HAmeBjaoe* 
e»  eoriiting'j  4md  cfno  ether.  The  Com* 

Let  us  now  proceed  to  examine  the  grounds  rf  the  monwcakJi 
dumcellor^s  decree,  and  the  reasoning  on  which  it  is  Colquhmms 
founded,  or  by  which  it  may  be  attempted  to  be  sup-  •^  o^"- 
ported. 

The  application  of  general  theories  or  principles,  under 
an  circumstances,  and  to  all  subjects,  is  a  fruitful  source  of 
error  in  politics,  philosophy,  and  law.  Nothing  can  be 
more  dissimilar  than  die  nature  of  the  contract  resulting 
from  bailment,  and  the  construction  of  the  laws  regulating 
a  public  institution.  In  the  one  case,  parties  meet  on  equal 
terms ;  one  party  puts  into  the  hands  of  another,  property 
for  certain  purposes,  and  die  law  raises  a  contract.  In  the 
otiier,  the  Legislature  prescribes  a  ruk.  According  to 
Jones  on  Batlmmts^{a)  most  cases  of  that  sort  are  of  im-  (^j  p.  i  at 
plied  contracts,  where  the  law  determines  how  far  the  ^^''* 
party  is  liable.  In  the  case  of  the  warehouse^  there  is  no 
room  for  implication;  the  law  gives  the  rule. 

But,  even  in  cases  of  baihncntSj  if  there  was  an  express 
undertaking  to  a  certain  extent  only,  the  bailee  would  be 
Hable  no  farther.  Suppose  a  farmer  agrees  to  receive 
horses  to  graze,  but  not  to  be  liable  for  escapes;  he  cer- 
tainly would  not  be  liable  for  escapes.  So  in  this  case, 
should  I  admit  it  to  be  one  of  bailment j  I  should  neverthe- 
less contend  that,  as  there  is  an  express  undertaking  that 
die  public  is  to  be  liable  in  one  case,  it  is  not  to  be  liable  ii\ 
any  other  case. 

But  it  is  said,  diat  the  Commonwealth  receives  a  reward.  »     ' 

If  she  did,  it  ought  not  to  affect  the  case.  But,  in  fact,  she 
does  not  receive  a  reward.  The  constitution  of  the  United 
States  audiorises  her  laying  a  duty  on  exports,  to  execute 
her  inspection-laws;  and  what  she  receives  is  no  more 
than  enough  to  do  this,  to  provide  for  the  contingency  of 
fire,  and  to  support  the  warehouses.  It  appears  from  sec- 
tions 4  and  Sf(b)  that  where  the  rents  of  warehouses  in  (h)  P.  254  k 
certain  cases  are  directed  to  be  paid  to  the  Treasurer,  it  is  ^^^' 
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APftiL,  180S.  merely  to  indemnify  the  public  for  buildings  or  rq)iif« :  iq 
^^^ry^^,  other  cases,  the  rents  uniformly  go  to  the  proprietors^  vaA, 
monwealth   not  to  the  public. 

Golq^ooiis  The  Chancellor  says,  too,  that  the  Commonwealth  com^ 
and  others,  p^^  j^^j.  citizens  to  deposit  their  tobacco  in  the  warehouse. 
"""""^  But  the  law  does  not  compel  any  man  to  make  tobacco, 
nor  is  he  obliged  to  send  it  to  a  public  wardiouse  when 
made*  It  is  true  he  cannot  export  it  without  doing  so ; 
but  this  law  is  made  for  his  own  benefit.  So  the  law  com- 
pels a  man  to  go  to  law  for  redress  of  injuries,  and  even 
lays  a  tax  on  the  writ ;  yet  the  Comnionwealth  is  not  to  pay 
for  every  wrong  done  by  a  sheriff,  derk,  or  coroner.  If 
the  public  is  liable  in  this  case,  it  opens  a  door  for  fraud 
between  the  holders  of  tobacco  and  the  inspectors,  and  esta^ 
blishes  a  principle  by  which  the  public  is  to  make  good  al^ 
losses  arising  from  the  acts  of  public  officers. 

The  doctrine  of  bailment  seems  out  of  the  question. 
The  case  is  more  analogous  to  the  doctrine  of  insurance^ 
Here  there  was  an  insurance  against ^r^,  and  nothing  else  ; 
and  the  principle  is  certain  that  an  insurer  is  liable  no  far- 
ther than  the  express  contract  in  the  policy.  It  is  immar 
terial  whether  the  Legislature  used  words  of  exclusion^ 
or  whether  it  enumerated  in  what  cases  it  shoidd  be  liable. 

Xa)  See  4  1^^  Construction  is  the  same  in  either  case.(a) 

jBae.    Ahr. 

(Gv3'tl  edit.) 

641.  and  La-     George  K.  Taylor ^  for  the  appellees.  If  the  idea  of  sove- 

jwi  ^Doug! '  rcignty  be  e:|ccluded,  this  is  a  complete  case  of  bailment. 
284  The  terms  of  the  definition(^)  apply  exactly  to  this  case.   I 

1.  Will  therefore  examme  the  case,  1st.  On  the  doctnne  m 

such  cases  generally;  2dly.  Whether  the  Conunonwealdi's 
being  a  party  makes  any  difference  in  reason  or  in  law. 
1.  Every  bailee  for  reward  is  liable  for  the  want  of  ordi- 
(c)yon*f,37,  "^^^  care.(c)    In  this  case,  the  state  demands  and  receives 
3^  a  reward  of  one  dollar  on  every  hogshead,  and  the  same 

reason  applies.  In  every  instance  the  bailee  is  amenaUq 
for  the  negligence  or  fraud  of  his  servants,  because  he  se- 
lects and  reposes  confidence  in  them,  and  not  the  stranger^ 
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who  acts  only  with,  and  on  the  faith  of,  the  master*    Now,  APaiL,  1808. 
if  these  doctrines  be  true  in  case  of  voluntary  bailments,   ^f^^^^^ 
how  much  stronger  must  they  be  in  ihisj  where  the  bail-   momMrealUi 
jnent  is  comtrenned?    For  the  planter  is  compelled,  if  he  Colqioum 
wll  not  use  his  tobacco  on  his  own  farm,  to  bring  it  to  a  •»<1  others. 
public  warehouse,  and  there  to  leave  it  under  the  care  of  -• 
persons  whom  he  does  not  select,  who  serve  for  the  smaU 
salary  of  100/.  each,  and  of  whose  conduct  and  morals  he 
is  utterly  ignorant.     Shoidd  he,  after  leaving  his  tobacco, ' 
]understand  that  the  inspectors  are  among  the  worst  of 
men,  yet  in  th^  custody  it  must  remain,  till  exported.  He 
receives  only  a  piece  of  paper  in  lieu  of  it,  with  a  special 
promise  that  it  shall  be  re-delivered  for  exportation. 

This  then  is  as  strong  a  case  of  bailment  as  can  be  put  \ 
and  on  principle,  the  public  is  liable.  I  do  not  object  to  the 
tobacco-law.  It  is  politic  and  expedient.  But  the  Com- 
monwealth is  bound  by  the  obligations  which  it  imposes 
upon  her.  Such,  from  the  law,  appears  to  be  the  senti- 
ment of  the  public :  lor  provision  is  made  for  the  planter's 
indemnification  in  case  oijire;  though  that  is  a  case  where 
the  bailee  for  reward  would  not  be  liaUe ;  neither  coidd  the 
inspectors^  since  a  loss  by  fire  is  not  occasioned  by  gross ^  nor 
by  ordinary  negligence.  The  public  indemnifies  the  holder 
then,  on  this  principle,  that  he  is  obliged  to  deposit  and 
leave  his  tobacco.  But,  if  they  will  indemnify  where  there 
is  no  kind  of  blame  imputable,  would  it  not  be  monstrous  if 
they  were  not  to  do  so  where  there  is  great  blame  imputa- 
ble to  their  own  agents  ? 

It  is  said,  however,  that  remedies  are  given  to  the  in- 
jured persons  against  the  inspectors.  T|:ue:  and  where 
these  remedies  are  sufficient  to  produce  absolute  satisfac- 
tion, there  is  no  redress  against  the  public ;  at  least  no  one 
would  think  of  asserting  it.  The  giving  the  remedy  at  all 
is  an  acknowledgment  that  the  aggrieved  individual  ought 
p>  have  redress :  but,  where  that  experiment  is  tried  and 
proves  ineffectual,  is  the  principle  conceded  by  the  Legisla- 
ture satisfied  by  a  delusive  recovery  against  the  agents  of 
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Amx^  180a  die  publkf  Wlqr  would  the  Legifllature  givo  douiife  4a* 

^f^Q^  nu^es  against  the  mspectors,  if  not  to  induce  peraoBt  in- 

iBoiiii«a)ili  jured  to  sue  them  instead  of  the  public  \ 

t^^^^A^^mt      ^^  ^'  objected,  duit  the  inspectors  gave  bond  and  seecK 

Mid  others,  n^.    fl^t  die  answer  is,  that  that  bond  is  given  oidy  for 

'  the  benefit  of  the  puhhc^  to  secure  its  tax^s  aot  for  tbt 

benefit  of  huTvoiduak.    For,  in  no  instance,  can  any  indivi* 

dual  X2k%  advantage  of  such  bend,  except  vhere  that  right 

is  expressly  g^ven  him  by  law ;  as  in  the  cases  of  $herifi^^ 

eterhl'^  and  executors^  bonds,  iur.    Now,  here,  there  is  not 

only  no  such  provbion,  but,  e  contra^  there  is  a  particnbr 

remedy  given  on  the  bond  to  the  Trtaeurer  qficiaO^  for 

non-payment  of  duties.     Again,  the  penaky  of  the  bond 

proves  it  to  be  only  ibr  duties ;  fidr  each  inspectXH*  is  bound 

only  in  four  thousand  dollars,  a  sum  vasdy  inadequate  aa 

a  secnrtty  for  the  large  quantities  of  tobacco  intmsted  to 

dieir  care ;  but  fully  sufficient  to  answer  for  the  duties. 

It  is  said,  that  the  public  is  not  linUe  for  die  acu  of  she* 
rifi,  clerks,  and  other  fimctionuies.  But  diese  ofBeers 
are  appokited  for  the  benefit  of  indhiAuikj  not  of  the  /«#* 
tie:  Here  the  huptcUrs  are  af^xmited  for  the  benefit  of  Ae 
pubtie.  From  the  agency  id  ike  former  j  the  public  receivea 
no  rewaxd ;  but,  here^  it  does  receive  a  reward.  And^ 
above  aS,  in  diose  cases  the  bond  is  g^ven  for  the  benefit 
fd  any  person  injured;  which  is  not  the  case  of  inspectors* 
bonds. 

Hie  great  cAject  of  the  Commonwealth  is  to  preserve 
the  credit  of  tobacco-fiofr^/  for  the  individual,  being  una- 
ble to  remove  his  tobacco,  is  compelled  to  receive  the  note 
as  its  substitute.  This  note  he  sells.  With  this  note  he 
pays  his  tobacco-debts ;  and  these  notes  are  specifically  re- 
coverable by  action  of  debt.  They  are  made,  in  fisict,  a  cir- 
oulatiog  medium,  and  pass  from  one  to  another  widiout 
assignment.  If  sold,  or  paid  away  in  satisfiaction  of  a  debt^ 
nobody  imagines,  in  case  the  tobacco  mentioned  in  diem 
is  not  delivered  by  the  inspectors  on  application,  diat  resort 
causbe  had  to  the  seller  or  payer.    So  far^  indeed,  is  the 
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idm  OHfried^  (duK  the  hoUer  of  tl^  Bote  is  eniided  to  the  amil^ISQ^ 
-tobacco  «r  off  events^)  that  bj  the  4l8t  8ectioii,(a)  where  ^[^^^^Com^ 
the  real  owner  loses  the  note,  he  gires  bond,  on  reoeiving  aMawcaltk 
m  new  one,  to  BMdtt  good  the  yalne  to  aiqrperKm  who  shall  Colqttiioiiiia 
exhibit  the  original ;  and  this  private  injniy  is  submitted  —^  <>>*>«»■ 
to^lbr  pmpoMs  of  pnUic  policy.    Now,  to  make  them  as  (^^  p.  95^. 
current  as  baaJL-nolei^^-to  compel  the  receipt  erf*  them  hi- 
nttad  of  the  tobacco  itt^l£— 4o  subject  the  owner,  if  care- 
less in  kecpttig  them,  to  the  total  loss  of  ibt  fruits  of  hia 
Inbonr  ■and  jtt  to  say,  that,  for  a  fraud  committed  by  itt 
agents,  the  public  will  not  be  EaUe,  manifests  so  great  an 
tiaconaistency  as  ought  not  to  be  imputed  to  the  Legisla- 
ture. 

2.  Does  its  being  a  case  of  the  Commonwealth  make 
ni^diiferaKe? 

For  the  exercise  of  those  powers  which  are  necessary  to 
kn  ^J9ere^7itffj  the  State  is  not  and  ought  not  to  be  liable; 
because,  in  such  instances,  individual  inconvenience  and 
uQury  must  yield  to  pid>lic  benefit*  But  there  is,  on  pm^ 
cipk,  a  difference  between  a  case  of  that  sort,  and  one 
founded  on  contract^  either  express  or  implied ;  and,  in 
swppoit  of  that  principle,  remedy  is  given,  in  every  in- 
atance,  where  a  person  considers  himself  as  having  a  just 
cknm  against  the  public*  Now  here,  the  custody  of  &c 
tobacco  by  the  agency  of  inspectors  is  not  an  abs^htely 
necettary  act.  The  State  may  consider  it  an  expetSent 
am» :  but  not  being  absolutely  neccsearyj  the  State  assumes 
the  custody,  receives  a  reward,  and  issues  a  note,  printed 
ky  Arr#^,(l)  thou^  sigj^ed  by  her  agents^  promising  to 
dciiver  it#  The  promise  of  the  agents  made  by  her  direc* 
tioos  is  therefore  her  own  promise.  The  case,  then,  is 
dsat  of  contract^  and  the  tobacco  is  recoverable ;  for  where^ 
ever  the  Commonwealth  binds  herself  by  contract,  her 
Comrts  can  enforce  it. 


(1)  It  is  tbe  duty  of  the  public  printer  to  supply  the  inspa^tors  witli 
9laaH>    Ste  JScv.  Codt,  1  Tol.  p.  383.  c.  338.  tsct.  % 


BM  Supreme  Couft  of  Appeals. 

APRIL,  1808.  In  cveiy  other  instance  of  loss  to  individuals  from  thci 
The^Com-  ^K^*^^  ^^  ^^  State,  reparation  is  made  by  the  &ate  5  fer 
monweaith  example,  in  the  ^  case  of  impressments.  The  some  reasott 
Colquhouns  applies  here ;  because  restraint  is  imposed  on  i3nt  free  agen* 
"^^^^"-   cy  of  the  citizen  in  both  instances. 

TTie  constitution  of  the  United  Stedes  prohibits  Ac  impo^ 
sition  of  duties  on  exports,  except  for  the  support  of  thfe 
inspection  laws.  Now,  there  is  a  large  s\u*plus  in  the  to*' 
bacco  fund ;  for  the  amount  of  the  duties  for  overgoes  afi 
losses  by  fire  and  other  expenses.  The  state  then  either 
holds  the  surplus  as  trustee  for  sufferers  of  this  descrip- 
tion, or  she  violates  the  Constitution,  and  is  amenable  to 
the  general  government  for  the  surplus.^ 

Wickhanij  on  the  same  side.  The  case  is  a  new  and  im-» 
portant  one ;  but  to  be  decided  on  principles  kmg  known 
and  established.  In  this  case  the  tobacco  was  not  lost  by 
fire,  inundation,  or  depredation  of  the  enemy,  but  by  gross 
fraud  in  the  oflScers  of  government.  If,  in  all  those  in* 
stances,  the  Legislature  thought  it  their  duty  to  compen* 
sate  individuals,  why  not  in  the  present  instance  ? 

There  are  two  species  of  acts  of  sovereignty ;  1.  Such  as 
are  absolute  and  independent  of  contract;  such  as  the  ap- 
pointment of  officers  of  government,  &c* ;  and  2dly.  TTiosc 
in  which  the  State  enters  into  contracts ;  viz.  acts  for  the 
establishment  of  canals,  banks,  &c. ;  and,  in  the  last  men- 
tioned cases,  it  subjects  itself  to  obligations,  as  much  as 
individuals  do  by  l^eir  contracts.  In  rius  case,  the  State 
undertakes  to  establish  public  warehouses,  appoints  agents, 
and  receives  not  only  a  tax  for  support  of  the  institution, 
but  a  compensation  to  indemnify  against  losses.  I  grant 
this  is  not  received  as  revenue:  for  if  it  was,  it  would  be 
clearly  imconstitutional. 

It  is  objected,  that  the  State  has  provided  for  Ae  case  of 
Jlre  only,  and  not  for  other  cases.    To  this  I  answer,  that, 
it  was  imnecessary  to  mention  other  cases,  because,  in   . 
every  instance,  except  that  of  fire,  the  liability  of  the  State 
rests  on  general  principles. 


JUl  ihiii  tU  Com  wwud  wM  jumdictbii.  Vm  \a^^^^*^ 
^vm  by  m  law  tiace   die  rev^hiticNu    Tke  caae  of  the  The  Com- 
QmmmmmxUh  ▼.  B^mmm^hm{a)  |Mts  Omk  yicaikMi  ior  n'^^'^weaith 
•vo*  at  rest*    Since  the  kv  appoimkig  awtilors  of  pvUtc  Colquhouia 
idXHUttoy  iht  Leg^tkluTe  hat  been  cautiove  ia  aieddliag  *"       ^'^^ 
wMii  chaais  agakst  the  State;  bat,  m  evety  questiea  el  (a)  3  Co/^. 
difietiky,  baskft  it  to  the  judiciary}  aad  every  aiea^r 
of  the  AseemUy,  at  a  mm  of  boaotir,  has  ULt  hiaMdf 
boond  to  apprqfviate  the  aMney,  wfaea  the  JadfM  hava 
decided  aguwt  die  Comiaonwealih. 

Our  whole  system  of  laws  proves  that  the  Legialatiafc 
ahrayt  considered  tobacco-aotes  as  represeatiag  the  ^>e- 
eific  tobacco  itself  aad  that,  whenever  the  tobacco  cfaHKH 
be  liad  from  the  warehouae,  the  Comaumwealth  ia  beand 
la  compenaate  for  it*  Tobac€o-ffd^#  (aad  act  the  tebaceo 
iaadf)  are  made  a  tend^  by  tibe  Jifi$ed  Co4k,ii)  aad  even  (h)  l  toI  p. 
tritHtftr  tGt>acco  is  made  a  leader,  in  the  i^me  C^mHy^  or  ^^  "^^  ^' 
Ue  n€xt  adfocent.  Now,  oakas  the  aotea  reyseatat  at 
madi  tobacco  which  the  Stale  is  pledged  Cor,  die  dflbbar 
aiay  pay  off  his  creditia'  widi  nothing*  Sv^poae  aa  < 
tion  for  tobacco  is  satisfied  by  the  delivery  of  aa^di/ 
the  person  receiving  it,  if  he  finds  he  cannot  gat  the  to- 
baeco  itself^  resort  back  to  the  pqrer,  uakse  he  can  prove 
dial  dae  payer  had  appEed  for  the  tobacco,  and  discovered 
k  was  lost,  3(/ar^  the  payment?  But  how  can  that  be  done 
m  this  case?  Now  the  State  receivea  a  compeasaliaQ  adet 
%iiale  to  aU  these  losses* 

An  objection  is  raised  to  making  the  State  UaUe  for  dM 
misconduct  of  its  officers:  but  the  same  thing  frequently 
happened  during  the  war*  There  were  then  a  number  of 
ooauniaearies,  quarter-masters,  ice*  Suppose  they  embez- 
aled  property  after  giving  receipts,  was  not  the  state  Uabk  ? 
It  is  said,  the  suit  oug^t  to  be  broa|^  agionst  the  inspec* 
t<»s.  True  it  is,  the  acdon  Ues  against  them  for  the  pt^ 
Matty:  but,  coaeideriag  this  as  a  case  of  bailment,  it  is  like 
the  case  of  goods  lost  in  a  ship,  for  which  either  the  owner 
or  his  c^eni  k  UaUe*  The  person  infured  may  sue  either^ 
but  can  have  only  one  satisfaction. 

Vol,  11.  >f 
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APRIL,  180S.     Ikty^  OB  the  same  side,  noted  die  differeiu;e  bttweoi  to-* 
^^YheCam-  '^'"^^^  ®^  every  other  commodi^ ;  obsendng  -th^t  o&ei;^ 
monwealth  commodities  were  sot  (like  tobacco)  taken  out  of  die 
Colquhouns  possessicm  of  the  owners.     If  the  tobacco  was  not-  aa 
and  others,  g^^^  ^^  j^  ought  to  be,  it  was  directed  to  be  burnt ;  and 
though  inspected  and  passed,  might  be  sold,  if  not  taken 
away  in  twelve  months.     If  this  was  a  case  in  a  foreign 
country,  and  the  government  did  net  consider  itself  re- 
apmisiUe  for  the  fraud  of  its  agents  under  9uch  circum- 
stances, we  should  think  it  the  most  ignorant  part  oC 
Africa. 

The  doctrine  we  contend  for  is  recognized  in  the  inqf^ec* 
tion  law :  else,  why  did  the  Commonwealth  make  itself 
responsible  in  c^e  of  fire  ?  It  required  no  great  foresight 
to  know  that  fire  might  hiq)pen :  it  was  theref(H«  provided 
for.  But  a  fraud  of  this  sort,  a  flood,  or  an  enemy,  were 
not  thought  of:  they  were  therefore  omitted.  Yet  ii^en  a 
quantity  of  tobacco  was  carried  away  by  a  flood  in  the  year 
19iri,  and  when  another  quantity  was  destroyed  by  the 
enemy  during  the  last  war,  the  Assembly  passed  law^  to 
(a)  See  the  make  it  good.(^) 

c?  1.  and  of  I^  ^  Similar  case,  in  the  X.  27.  S*{}l)  the  Gmgress,  au^ 
1^2.  ^'**io  ^^^^'^S  *  deposit  of  teas,  in  certain  'cases,  thought  it  ne-* 
(^^  4  Tol.  p.  cessary  expressly  to  provide  that  it  should  be  at  the  rUk 
of  the  importer,  to  prevent  the  IJnited  Sta^s  from  beii^ 
liable,  dioug^  the  deposit  in  such  cases  is  voluntary* 

Whether  the  Commonwealth,  in  this  case,  is  a  innlee  for 
reward  or  not,  is  uniipportant ;  because  a  bailee  without 
reward,  is  responsible  for  fraud.  But,  in  fact,  the  Com** 
monwealth  receives  a  large  profit. 

As  to  suing  on  the  inspector's  bond,  such  a  suit  cannot 
be  maintained.  The  Legislature  neVer  contemplated  such 
a  fraud  (the  inspectors  being  annually  appointed)  as  that  of 
their  failing  to  deliver  tobacco,  and  therefore  required  se* 
curiQr  for  ^t  public  money  cmly.  The  double  penal^.was 
given  to  prevent  neglecU  of  duty,  but  not  frauds.  This  is 
manifest  from  the  wprds  of  the  Act  of  Assembly,  sect.  14, 
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for,  tf  file  b6tid  had  been  intended  for  every  indiiFidiii^  it  A»rL,  ifio& 
WooM  h«ve  remaineded  in  the  County ;  instead  of  which  xhTcom^ 
it  is  to  be  transmitted  to  the  Treasurer.    Its  being  recorded  iBonweiOth 
m  the  County,  is  merely  to  prevent  die  inconvenience  which  Colquhotms 
might  arise  from  the  loss  of  the  original  on  its  way  to  ^  *'^  othert- 
Treasurer.  The  |>enalty  of  four  diousand  doUara  was  never  ■**■""" 
mtended  to  cover  property  to  the  value  of  four  hundiUi 
thousand.     In  the  case  of  bcMMis  given  by  the  coUectora  for 
the  Xfnited  States j  the  penalties  are  in  some  degree  adc-* 
quate  to  the  public  monies  going  through  dieir  hands* 
The  language  of  this  law  too  is,  ^^  If  the  inspectors  shall 
^  fail  to  pOy^  Sec*  the  Treoiurer  rinU  move  against  them," 
&c.  which  seems  to  limit  the  right  of  recovery  to  the  Trea^ 
surer  only. 

'  Wlierever  tifficial  bonds  have  been  intended  to  be  put'in 
atdtfbr  the  benefit  of  an  individual,  the  Legislature  has  ex<^* 
preddy  said  so ;  but  in  this  instance  it  is  silent.  . 

It  is  contended,  however,  that  any  person  injured  may^ 
€x  debito  jitstitiwj  put  in  suit  a  bond  taken  for  the  per* 
formax)Pce  of  ^t^tc  duties*  I  question  Aether  this  waa 
law  in  England^  until  the  case  of  The  Archbishop  ofCtmter^ 
bury  V.  Housi^  Ctnvp,  140.  cited  in  1  Esp.  199.  see  also 
3  Atk.  248.  but  Saik.  315.  is  contra.  At  any  rate,  in  this 
country,  die  Legislature  have  not  recognized  the  idea;  but 
Inve  gmie  upon  th^  principle  diat  a  special  provision  ia 
necessary.  ^ 

The  honour  of  the  country,  and  sound  policy,  require 
that  the  tobacco-notes  should  freely  circulate,  and  that  the 
tobacco  should  be  forthcoming.  The  State' cannot  stand 
on  a  higher  ground  than  an  individual.  Our  pdsitioii  is, 
diat  where  government  takes  a  man's  property,  and  is  paid 
for  keeping  it,  it  ought  to  keep  it  safely,  or  pay  for  it. '  We 
shew  the  general  rttle  :  if  the  State  is  entitled  to  any  dis- 
crimination in  its  favour,  such  privilege  ought  to  be  shewn* 
But  no  reason  can  be  given  for  it.  There  is  no  instance  in 
any  government  of  a  State's  claiming  a  right  to  take  pri* 
vate  property  without  compensation ;  not  even  in  the  reign 


1S8  M^rme  Cm^  ^Jf^^. 

^^^^^^^^  U«(  iarFbgmm  has  poritiwly  4ecbl»dt  llM  mfiinwm 

moamtiitk  iMgr  sue  4i0  ColmlM)mr•iltl^  eilbm*  m  1«^ 

y. 
ttolquhqdM 

•^^^^'      ^oiuAhjlA,  ittjpeplf,  iiisddtttoQCri  ^Wfl^^ 

^  l^e^*  ^^'  vohred  in  this  «m6  mis  of  VMt  lB||poitaiioe»  No  hiUKia 
Ciiresiglit  could  reach  the  oosequfo^c*  which  mi|^  flanr 
Ibom  it,  since  mnof  other  ckims  of  a  similsr  more  iQiglht 
be  prodocMl  by  the  decision,  if  it  should  be  sgainst  tki 
Coittmanwesllh.  These  consequences  ought  not  to  m6^ 
update  the  Judges,  but  to  make  them  cantioiis,  and  ix^mob 
them  to  epv«  dieir  profiound  and  energetic  alt^icioa  to  th« 
subject. 

The  comparison  to  boMimif  arises  from  adi^MWtioQ  to 
9egffij  general  maiims  to  cases  not  analogous*  The  caa»« 
jnibion  on  the  planter  to  dqxMit  Ha  tobacco  in  the  wave^ 
bouse,  is  as  much  a  ground  of  d^mee  on  our  part,  aa  of 
aUack  on  theirs.  It  prores  that  this  is  an  act  of  the  Sia;te^a 
jMWfr^jfH  mOhority.  From  that  circumslance  I  concbadot 
diait  the  compelling  act,  being  an  act  of  s^verf^^nty^  w 
olodes  the  rwponsihUiqr  of  the  State,  wherever  it  is  silent 
aBtosuchrespons3Hlit]r#  Nowiti^^fi!^  as  to  responsibility 
on  thm  occasion. 

This  law  is  not  unjust,  because  it  c^ves  it^  farce  bom 
the  assent  of  the  governed.  In  a  pure  democracy^  this  af* 
aentia  ra^ratsAy  wodfersonoUy  given;  in  apure  aristecra* 
cfi  aaixed  monard^,  *or  representative  government,  ess* 
fO^dkf.  The  inspectorst  therefore,  are,  in  fact,  the  «^;enla 
of  every  individnal,  because  they  fdl  assented  by  their  re-* 
prssentalaves  to  the  appointment  of  those  officers.  %vtt:f 
individual  is  consequendy  li£d>le  for  their  default* 

The  difforence  between  a  law  and  a  compact  is  dearly 
'  sMOed  in  3  JtuUu  Jiut*  216.  from  which  it  is  ^%4dent|,  thai 
in  dua  case  there  waa  no  compact  on  die  part  of  die  State* 
b«t  only  a^fiVrvr  kw  for  genstal  purposes* 


In  theSUrearqfth^Oonmmwealtfu  Si§ 

•  Aaaiker  caoMentixm,  which  prores  thtt  there  is  no  awi^  tM&k 
wmpact  hk  das  iastfloice,  is,  that  the  LegitUture  may  re-*  ThTc^ 


peal  this  kw,  whenever  it  thinks  proper;  but  it  will  not  be 

aaidy  uMt  it  oxi  repeal  its  own  coHirods*  Coimiboaiii 

In  ik»  caaea  of  Semimarcktk  and  of  Fauiof  agunat  the  m^  others. 
C^mmonmfeaMkj    there  were  poaitire  c$fUract9  with  the  / 

Saecutiw ;  and,  in  the  caee  of  impre$imeni9j  there  is  an 
#xpieaa  provision  m  uie  new* 

'  For  a  century  and  a  half,  inspection  laws  have  eziated  in 
tftta  country!  yet  no  soch  experiment  was  ever  made  be- 
fore ;  and  no  such  proceeding  was  ever  heard  of  in  Greats 
Britain^  or  under  any  other  government*  The  very  idem 
of  sovereign  authority  is  inconsistent  with  it.  And  shall 
we  convert  die  sovereign  State  of  Virgima  into  a  petty 
bailee  or  common  carrier?  The  conaequence  would  be,  tf 
general  principles  were  carried  so  far  as  totmake  the  Com- 
monwesilth  liid>Ie,  in  dus  case,  that,  by  parity  of  reaaoning, 
die  government  might  be  compelled^  if  it  laid  an  embargo^ 
to  make  good  all  damages  reiuldng  from  it. 
'  He  strongly  pressed  the  principle  of  the  sovereign  power 
of  the  State,  putdng  it  in  various  points  of  view ;  and  in* 
sisted,  that  even  if  the  State  was  moraUy  bound  to  make 
j;;ood  this  loss,  the  Courts  could  not  compel  it  to  do  so, 
wless  it  had  bound  itself  by  a  comract,  or  by  its  own  law; 
for  the  law  concemmg  the  Auditor(a)  only  gave  <i  remedif  ra)Re9,  CbJi^ 
against  the  State  to  enforce  a  righi^  but  did  not  create  ^^yolpAiO. 
right  where  not  otherwise  existing. 

He  concluded  with  saying,  that  the  otdy  remedy  for  the 
dahniprts,if  they  could  expect  any,  was  to  apply  to  the  Le» 
gislature ;  Mid  the  examples  put  by  Mr.  Hay^  of  destrue- 
don  by  a  flood  or  by  an  enemy  shewed  the  necessity  of 
anch  application. 

Curia  adrisare  vub. 


Supreme  Court  ofAppedk. 

Saturday^  April  16.      The  Judges  di^vered  dieir  dpi- 

The  Com.   ''^^"*- 
monwealth 

Colq^uiw  Judge  Tucker.  Colqukmm  and  others  brought  a  suit 
^d  others,  in  the  H.  C.  C.  agamst  the  Auditor  for  Ac  value  of  certain 
tobacco  purchased  by  Aem,  the  notes  for  which  they  had  i 
but  on  application  for  the  tobacco  itwas  not  ddivered,  hav* 
ing  been  embezzled,  as  was  alleged,  by  one  of  the  inspec- 
tors, both  of  whom  were  insolvent.  Up<m  a  demurrer 
to  the  bill  die  Chancellor  decreed  that  the  Commonwealttr 
was  liable  for  the  tobacco  thus  embezzled.  The  Auditor 
sq)pealed. 

On  the  part  of  the  Commonwealth  it  is  contended, 

1.  That  according  to  the  true  interpretation  of  the  to- 
bacco-laws the  Commonwealth  is  not  liable  for  the  miscon- 
duct of  the  inspectors,  in  case  of  insolvency. 

2.  That  she  cannot  be  made  liable  in  any  case  where  she 
is  not  expressly  made  liable  by  those  laws. 

On  the  part  of  the  appellees  it  is  contended,  ( 

That  the  Commonwealth  is  liable  for  the  misconduct 

of  the  inspectors  in  the  same  manner  that  any  common 

bsulee  of  goods  is,  or  may  be  liable  for  the  misconduct  of 

his  agents  and  servants. 

The  laws  for  the  inspection  of  tobacco  made  at  several 
periods  in  this  country,  have  had  for  their  object  the  im- 
provement of  that  staple  commodity,  and  the  benefit  and 
seciuity  of  all  that  make,  or  deal  in  it.  The  planter  is  se- 
cured from  participating  in  the  loss,  which  might  other- 
wise be  sustained  by  the  whole  commimity,in  consequence 
of  the  fraudulent,  or  slovenly  conduct  of  unprincipled  men^ 
who  might  wish  to  put  off  mere  trash  for  a^valui^le  com- 
modity ;  the  merchant  on  the  other  hand  is  equally  secu* 
red  against  these  frauds ;  and  purchases  with  confidence  on 
the  evidence  of  the  tobacco-note,  that  the  commodi^  is 
sound  and  merchantable.  Laws  made  with  a  view  to 
these  objects  must  be  compulsory,  must  be  penal  in  order 
to  be  beneficial.    Numerous  are  the  penalties  which  they 
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iiii|K)te.  upon  die  planter,  tbe  inspector,  the  masters  of  apbil,  liot- 
▼easels  and  of  crafts  attempting  to  violate,  or  evade  the  re-   xhTc^ 
gidations  they  prescribe  :  all  of  them  ultimately  tending  to   monwesUli 
4^.  security  of  the  merchant*    From  the  year  1730,  to  the  Colqubouat 
present  time,  the  same  system,  with  occasional  amendments,  •^  others. 
ajqHsars  to  have  been  invariably  pursued ;  and  the  remedy  '"■"■"""" 
£^ven  against  the  inspectors  for  not  delivering  tobacco, 
according  to  the  notes,  has  from  that  period  to  the  present, 
been  precisely  the  same.    In  the  year  1732,  an  act  passed, 
^probably  occasioned  by  some  recent  event)  for  indemni- 
l^ring  inspectors  against  their  notes,  in  cases  where  the 
warehouses  might  be  burnt,  and  in  1748,  the  Assembly  en« 
£^aged  to  make  good  all  losses,  arising  from  such  accidents* 
In  1769,  the  tide  of  an  act  occurs(a)  to  appoint  commis-  (a)  Ed.  1781, 
fiioners  to  state  and  setde  damages  done  by  the  late  storm,  ^' 
in  several  warehouses  :  and  in  1771(3)  one  for  the  relief  (^}ib.  p.  39. 
of  the  sufferers  by  the  loss  of  tobacco  damaged,  or  burnt 
in  several  warehouses.    In  Mai/y  1782,  an  act  passed  to  as- 
certsun  the  losses  and  injuries  sustained  from  the  depredations 
of  the  enemy  within  this  Commonwealth,(c)  one  of  the  ob-  (c)Ib.l5|. 
jects  of  which  I  believe  (for  I  have  not  the  act  itself  to  re- 
fer to)  was,  to  recompense  those  who  sustained  losses  by 
tobacco  burnt  in  the  warehouses. 

Notwithstanding  the  special  acts  made  at  different  times, 
we  find  no  general  provision  in  any  subsequent  law,  to  re* 
compense  the  sufferers  on  future  occasions  of  the  like  kind, 
the  Legislature  seeming*  to  reserve  them  to  be  acted  upon 
by  their  own  body,  occasionally.  The  case  of  embezzle- 
ment no  doubt  appeared  to  them  to  be  sufficientiy  provided 
against  by  the  high  penalty  of  double  the  value,  imposed 
by  the  21st  sect,  of  the  a^  1792,  c.  135.  on  any  inspector 
who  should  fcul  or  refuse  to  deliver  any  hogshead  of  to- 
t)acco,  when  demanded  for  exportation.  The  remedy  was 
probably  commensurate  to  any  offence  which  the  Legisla<- 
ture  could  imagine  might  happen,  within  the  space  of  a 
year,  or  perhaps  a  few  months,  weeks,  or  days ;  since  the 
warehouses  were  always  to  be  open  for  the  application  for 
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*9»x^  U08«  and  ddirtry  of  tobttco*    And  a  aiag^  mtaaoe  of 

^!^^^Q^  or  refutal  would  lead  to  geooid  akrm,  and  laataBt 

flMBwaiOth  fkm;  m  which  oaie  tlie  law  had  prorakd  a  soaimaEy  apii> 

CftiqSi^hmt  ^^^  of  ranoving  die  drfinq^ngtt  ixiapector  from  hit  ofliooi 

aadothMfi.  llie  oEdfome  case  <^  aa  exteium  ptcuhtioii)  and  total  oh 

'      sohrency  on  die  part  of  both  die  iiiq>ector8,  was  proUhl^ 

not  foreseen,  and  certainly  not  provided  for  ^  the  Legia* 

latore*    I  am,  dierefore,  upon  dds  poiait,  meet  deavfy  of 

opinion,  that  there  it  nodiing  in  the  tobacco  kw  JiMJf 

which  entides  the  i^peOees  to  redress  agidnet  the  State  for 

the  loss  diey  have  aiSstained ;  there  being aspecific  remedy 

provided  by  that  law,  for  this  very  case,  wMch,  akhoiq^ii 

it  may  happen,  in  the  {Hresent  instance,  to  be  inadequate,  ia 

the  onfy  remedy  wluch  die  law  gives.    This  brings  me  te 

the  second  point: 

l¥hedier  the  state  can  be  made  HaUe,  in  any  case  in 
wluch  die  Lepdature  have  not  expressly  dedared  die  dudi 
befiaUe? 

It  was  strongly  urged  by  die  appellees'  oounsd  diat  die 
act  dedaring  diat  a  petition  to  the  H*  C«  C*  or  District 
Court  of  Hkkmondy  shaU  be  allowed  to  all  persons  entitled 
to  demand  against  die  Commonweahh  any  right,  in  law  or 
(a)  X.  V.  equity  ;(a)  placed  the  Commonweahh  in  those  Courts,  up- 
^^^  ^'  on  the  same  footing,  precisely,  as  any  other  defendant. 
This  is  certainly  true,  I  conceive,  as  to  the  remedy  in  aB 
cases  ti^Am  the  provisions  of  die  laws,  or  constitution  of  die 
State  ;  but  ought  not  to  be  interpreted  in  such  a  manner 
as  to  go  beyond  the  limits  which  the  laws  and  constitution 
prescribe.  Neidier  a  Coiut  of  Law,  nor  a  Court  of  Equi- 
ty can  carry  a  statutory  remedy  furdier  than  die  statute  al- 
lows, nor  supply  a  casus  omissus  in  any  statute.  And  if  the 
remedygivenby  a  statute  against  A*  be  inadequate,  or  hap* 
pen  to  fail,  I  know  of  no  rule  of  law  by  which  j8.  can  be 
held  liable,  unless  die  statute  expressly  declares  that  he 
shall  be  so,  if  A*  be  unable  to  make  satisfaction.  But  it  is 
argued  that  diere  is  a  moral  obUgation  upon  the  State  to  in* 
deinnify  all  persons  against  the  msiconduct  of  die  inspect* 
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crs,  as  well  as  an  express  one,  contamed  in  the  act,  to  in-  ApmL^UMi 
demnify  those  who  may  be  sufferers    in    case  of  fire :  ^[^{T^^^^* 
and  that  this  Court  has  power  to  decree  the  performance  momrcftHlL 
«f  Aat  moral  obligation*     TTiis  doctrine,  I  apprehend,  is  colqiAouni* 
contended  for  upon  too  broad  a  ground ;  there  are  numerous  •«!  otbcw.. 
moral  obligations  which  a  State  may  contract  towards  its       " 
own  citizens,  which  it  will  not  be  pretended  that  this  Court 
IB  competent  to  decree  the  performance  of.      Allegiance 
and  protection,  for  example,  are  reciprocal  duties,  and  cre« 
ate  a  moral  obligation  upon  the  State,  either  to  afford  pro- 
tection to  the  citixen,  or  to  indenmify  him,  as  far  as  the 
nature  of  the  case  will  admit,  for  his  losses :  the  house  of 
a  citizen  is  burnt,  his  slaves  and  his  crops  carried  off  by 
enemies,  and  himself  maimed  for  life,  in  a  conflict  with 
them*   The  State  was  bound  to  have  protected  him  against 
all  enemies  :     Can  this  Court  remunerate  him  for  the  los^ 
of  lu8  house,  his  slaves,  his  crops,  or  hjs  limbs  ?    Certainly 
not,  unless  there  be  some  statute  made  for  that  express  pur- 
pose, nor,  even  in  that  case,  beyond  the  measure  of  compen- 
sation which  the  statute  ^ows.       The  mere  establishment 
ef  a  tribunal  to  which  all  persons  entitled  to  demand  against 
the  Commonwealth  amy  rig^t  either  at  law  or  equity,  may 
resort,  does  not  authorise  that  tribunal  to  overstep  th^ 
bounds  of  legal  right,  or  of  such  equitable  rights  as  are 
within  the  reason^  though  not  witlun  the  words  of  the  law 
upon  which  legal  rights  are  founded  :  moral  rights,  beyond 
these  limits,  must  be  referred  to  the  Legislature. 
'   Hie  undertaking  on  the  part  of  the  State  to  insure  all  per- 
sons against  the  misconduct  of  inspectors  has  been  inferred 
from  a  variety  of  circumstances :    The    negotiabilltj'  of 
tebacco-notes  ;  their  being  receivable  in  taxes,  and  in  dis- 
charge of  executions*     All  these  are  circumstaaces  grow- 
ing out  of  the  relative  state  of  comnierce,  at  the  time  those 
laws  were  made,  but  do  not,  I  conceive,  impose  any  obli- 
gation upon  the  State  ;  they  were  all  in  fact,  calculated  for 
the  benefit  of  the  merchant  in  their  final  operation.     His 
lemittances  were  to.be  made  in  that  article,  and  every  facin 


9M  J^preme  Court  of  Jppeak^       ' 

▲vRiL,  1806.  li^  to  enable  him  todo  so^  waapiovkkd  by  law.    His  il^U^ 

ThTc^  ormight  pay  him  fifty,  a  hundred,  or  ive.hundred  poimda 

Bionw«akh  of  tobacco—in^ead  of  receiving  the  specific  tobic^Qia|he»e 

CoiquhoniM  small  parceb,  an  inspector's  note  was  offered  him ;  and 

•nd  others  ^hen  he  had  as  many  of  those  small  notes,  as  would  eisa- 

'""^"'""'^  bk  him  to  fill  ahogshead  with  the  tobacco  itself^^die  ioape^or 

for  a  moderate  premium  was  bound  to  coUect  it  from  tb^ 

various  parcels  in  his  care,  and  have  it  packed,  and  in  due 

order  for  exportation.     I  can  discover  no  moral  obligation 

upon  the  State,  arising  from  these  circumstances. 

But  the  warehouses  are  said  to  belong  to  die  State  ;  this 
is  a  mistake  ;  they  belong  to  private  persona,  who  receive 
either  a  stated  rent  per  annum  ;  or  storage  at  the  rate  of  25 
cents  per  hogshead,  for  one  year,  and  five  cents  per  mondi 
afterwards,  to  be  paid  by  die  shipper  :  If  the  owner  of  the 
ground  where  the  warehouse  is  proposed  to  be  established, 
refuses  to  build  one,  in  that  case,  indeed,  the  warehouse 
is  to  be  built  at  the  expense  of  the  public  :  but  that  was  not 
the  case  in  this  instance,  and  it  is  believed  there  are  few  or 
none  where  it  ha9  been  done*  The  inspectors  are  consider- 
ed also  as  the  special  agents  of  the  $tate,  acting  for  its  be-» 
nefit,  and  emolument ;  and  from  hence  the  State  is  consi* 
dered  in  the  light  of  an  ordinary  bailee  of  goods,  and  as 
responsible  for  the  fraudulent  conduct  of  those  agents. 

Upon  the  most  mature  consideration,  I  cannot  ctistin* 
guish  the  inspectors  of  tobacco  fttnn  other  public  offi« 
cer^«  If  a  sheriff  take  goods,  slaves  or  chattels  in  execution, 
is  the  State  liable  for  his  peculation,  although  (as  has  hap* 
pened  in  some ,  counties)  the  sheriff  and  his  securities 
should  all  prove  insolvent,  or  run  out  of  the  State  i  no  one 
will  pretend  iu  If  the  clerk  of  a  Coiut  loses  a  wiU,  a  deed, 
or  a  record,  and  by  negligence  has  his  office  burnt  and  de* 
stroyed,  is  the  State  liable  for  his  misconduct  i  This  is  not 
pretended*  Why  then  is  the  State  liable  for  the  misooo* 
duct  of  an  inspector  i  Because,  say  the  counsel  for  the  ap-< 
pe&ees,  the  State  draws  a  revenue  from  tiie  tobacco*  How-> 
ever  that  fi^ct  may  be,  i(  does  not  constitute  any  part  of  tbo 
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rttctA  ill  thid  ctse^  ind  it  iroM  be  equally  iiktecorodt,  tod  A^Kti.,  18(» 
ftg^itnt  the  rule  of  proceeding^  in  an  appellate  Cotnt  to  tra*  ThTcom^ 
vel  one  of  tfie  record  irt  quest  of  i^easonfor  holding  the  ttonwwdtfc 
State  responsible  ;  oh  the  coutfary  we  are  bound  to  pre-  eofqahomi^ 
«ume  the  reverse  ;  for  srace  Ae  constitution  oi  the  VniteJ  *"*^  Qthew. 
States  prohibits  cmy  State  from  imposing  any  dut}'  on  ex- 
ports, except  what  may  be  absolutely  necessary  for  execu- 
ting its  inspection  laws,  without  the  consent  of  Congress,  we 
are  bound  to  presume  (in  diis  case)  that  the  State  has  not 
been  guilty  of  ^m  itifringement  of  that  article  of  the  federal 
constitution.  And  although  there  may  be  an  excess  in  the 
hands  of  the  State  at  present,  a  single  fire  might  transfer 
the  balance  to  the  other  side.  Such  an  excess  (if  it  exists) 
may  fiunish  the  appellees  with  a  reasonable  ground  to  apply 
to  the  Legislature  for  their  indemnificadon  :  but  as  the  fact 
does  not  appear  upon  this  record  ;  it  has  nothing  to  do 
with  the  present  question* 

By  the  3?th  sect,  of  the  tobacco^aw,  if  any  of  the  ware- 
houses therein  mentioned  shall  happen  to  be  burnt,  the 
loss  sustained  thereby  shall  be  made  good,  and  repaid,  to 
(he  several  persons  injured,  by  the  General  Assembly.  This 
clause  is  in  the  nature  of  a  compact  on  die  part  of  die 
State,  and  this  Court,  in  such  a  case,  might  be  authorised 
to  decree  a  specific  performance  of  it,  under  the  act  which 
allows  a  petition  to  the  High  Court  of  Chancery*  But 
what  if  it  should  appear  that  die  the  tobacco  burnt  had  been 
permitted  to  remain  twelve  months  in  the  warehouse  aftei* 
the  date  of  the  receipt.  The  owner  or  proprietor  of  it 
Inust  bear  the  loss  and  not  be  paid  for  it  by  the  public* 
Here  the  terms  of  the  compact  are  changed,  according  to 
ihe  circumstances  of  the  case*— ^nor  could  a  Court  of  Equity 
vary  the  obligation  which  the  State  has  contracted  volunta- 
rily, in  the  smallest  respect.  Neither  can  it  extend  the 
obligation  to  any  other  case  of  accident  but  that  of  fire  5  that" 
being  the  only  one  provided  for  by  the  law. 

Upon  the  whole  of  this  case,  I  think  the  State  is  not  lia- 
ble; and  therefore,  diat  the  decree  ought  to  be  reversed,  9sA 
tfie  appellees'  bill  dismissed. 
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ArftiL*  180a  '  Judge  Roake.     Hie  principal  c^eot  of  the  ocU  re^ids^ 

^1^^^;^^  tinjg;  the  inspection  of  tobacco,  is,'  to. preserve  the  puriQr  of 

monwtaltli  that  sts^.     This  is  evident,  as  well  ixoxa  a  general  re* 

Colquhoua*  ^^^^  ^^  them^  as  from  the  second  section  of  the  act  of 

and  otheri.  1554  j^^)  jm  ^^   the  principal  provisions  of  which  aie 

(41)  Ed.  1769  '^^^  ^P  ^^  ^^^  modem  laws  upon  this  sul^ect^  almost  vep* 

p.  4m  batim  ;  although,  for  the  sake  of  brevity,  the  declaration 

in  that  section  is  omitted  in  the  act  of  1792,  on  this  sub* 

ject. 

That  section  declares,  that  "  for  the  more  .effectual  pre* 
^^  venting  the  exportation  of  trashy  bad,  unsound,  and  un-' 
^^  merchantable  tobacco,'^  all  tobacco  which  shall  be  ei^rt- 
ed,  shall  be  first  inspected  according  to  the  directions  of 
the  act.  This  important  purpose  is  not  the  less  the  great 
object  of  the  policy  of  the  act,  because,  as  incidental  there- 
to, and  depending  thereupon,  another  beneficial  purpose  is 
effectuated  thereby — ^namely,  that  the  receipts  for  the  to- 
bacco during  its  continuance  in  the.  several  warehouses, 
are  made  to  answer  some  of  the  purposes  of  cash.  Thia 
latter,  however,  is  certainly  an  incidental  consequence,  and 
is  no  where  declared  to  be  the  primary  object  of  the  act» 
Notwithstai>ding  this  latter  provision  also,  in  relation  t» 
the  currency  and  qualities  of  tobacco-notes,  during  dieir 
existence  and  circulation,  it  is  clearly  the  object  of  the 
act,  that  the  tobacco  should  remain  but  a  short  time  in  the 
ib)Rev.  Code^  several  warehouses.  This  is  evident  from  the  provision,(A) 
lect^  4^&*^5  that  the  County  CourU  are  to  provide,  from  time  to  time, 
p.  254.  warehouses  having  sufficient  room  to  contain  tiuO'thirds^ 

only,  of  the  tobacco  which  will  be  annxialiy  brought  there, 
which  at  an  average  is  only  equal  to  a  deposit  of  eight 
months'  continuance  ;  from  the  provision  that  tobacco  of 
more  than  twelve  months'   continuance  in  the  warehouse 
(c)    F.  36r.  shall  not  be  paid  for  by  the  public,  \£bumtjic)  andfrom  the 
?S^  I^^  263  r^gy^^^*^^  respecting  the  sale  of  old  XohaiCco.{d)     Add  to 
ittot  29.        this,  that  it  could  not  have  been  rationally  expected  that  that 
commodity  would  have  generally  remained  long  .on  hand, 
without  yielding  interest  orprofit,  which  at  the  epoch  of  the 
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ttectiion  of  our  first  iospecti^m  laws,  formed  almosethe  only  ArmiL»  ISOEL 
article  of  export  from. this  country*     It  is  also  a  ftct  well  ^IJ^bTconw 
known,  that  the  tobaccoes  are  generally  preparedand  carried  raonwcalUi 
to  the  inspection  during  the  winter  or  spring  seasons,  and  are  Colquhouiis 
usually  exported  from  diis  country  in  the  spring  or  summer.  "^^^^'^ 
I  mention  <diese  things  to  shew,  that  neither  the  Le^lature 
nor  the  pec^le  contemplated  a  long  continuance  of  the  to- 
bftccoes  in  the  public  warehouses ;.  a  circumstance  which 
will  have  its  due  weight  in  forming  a  just  construction  up- 
on this  subject* 

This  was  not  only  not  contemplated,  but  even  if  it  were, 
it  is  better  for  the  planters  and  those  claiming  under  them, 
^admitting  the  irresponsibility  of  the  government  in  the  ease 
in  question,  and  laying  no  stress,  at  present,  upon  the 
great  ponvenience  and  accommodation  resulting  to  them, 
from  the  creation  and  currency  of  tobacco-notes,)  that  tiieir 
tobaccoes  should  remain  in  secure  warehouses  and  under 
the  care  of  officers  of  great  integrity  and  responsibility, 
than  in  any  private  hands  whatsoever.  Be  this  tnatter, 
however,  as  it  may,  the  planters  are  under  no  obligation 
to  carry  their  tobaccoes  to  be  inspected,  until  it  is  intend* 
ed  to  be  exported ;  neither  tiiey  nor  those  who  claim  un- 
der them  are  compellable  to  retain  it  there  a  moment 
after  it  is  inspected,  but  may  immediately  cause  it  to 
be  exported ;  (at  the  same  time  it  is  to  be  remarked^ 
that  it  would  have  entirely  defeated  the  object  of  the  in-^ 
spectionlaws  to  permit  the  planters,  after  inspection,  to 
take  away  their  tobaccoes^  for  any  other  purpose  than  th^ 
of  exportation ;)  and  they  may  choose,  throughout  the  whole 
State,  that  warehouse  which  appears  to  them  the  most  sc* 
mrcy  and  those  inspectors  whom  they  deem  the  most  up- 
right and  worthy  of  confidence.  It  will  presentiy  be  seen 
that  the  Legislature  has  been  very  vigilant  to  insure  the  ex- 
istence of  the  one  and  the  othen 

The  primary  object  6i  the  inspection  acts  being,  as  I 
have  supposed^  at  all  .times  the  preservation  of  the  purity 
of  the  staple,  it  perhaps  never  was  intended  to  derive  a  re- 
venue from  the  system  :  at  ^y  rate,  it  never  ivas  intend- 
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AFRiL,  1808.  ed  that  the  A^rf^dhotild  receive  any  reward  fbf  teepbif  hi 
)r!r'^Q^^  ^  warehouses  a  commodity  irhkh^  (I  have  Aemif  em* 
monwealth  deavored  to  shew)  it  waa  wished  smd  expected  dioidd  be 
Colquhount  ^^^  therefrom  as  soon  as  possible  ;  and  aecorftngly  m  re- 
tnd  others,  yjew  of  the  iAq>ection  system  will  shew,  that  the  taxes  unA 
^"""""""^  duties  imposed  upon  Ae  Inspection  of  tobacco  wre  only 
equal  to,  as  diey  are  intended,  to  defray  the  necessary  «<•> 
jienses  of  die  institution*  But  however  this  miglfC  ftamev*' 
ly  have  been,  there  exists  no  doubt  upon  fht  sidiject  ad  tUa 
day  i  the  constitution  of  the  United  States^  art*  1«  sect*  Wd 
having  declared  thltt  ^  no  State  shsdl,  wiAout  ^tic  cooeent 
*^  of  Congress,  lay  any  imposts  or  duties  on  Imports  or  ex^ 
^  fiortSy  exceptwhatmay  be  absolutely  necessary  for  este€»* 
^  ting'  its  inspection  Urtv9^  and  diat  afi  such  laws  shdl  be 
subject  to  the  revision  and  controul  of  Ae  Congress.  A« 
fs^Lt  present  inspection  laws  passed  since  the  adoption  of 
this  constitution,  we  cannot  construe  ^  dud^  imposed 
on  the  inspection  of  tobacco  to  be  a  reward  to  tfie  Scrtte^  fer 
the  sqfh  keeping  of  the  article,  without  impu^g  to-  the  Le- 
gislature the  wantonness^  of  imposhig  a  tax  oif^  oilr  peofde 
which  it  is  immediately  compellable  to  pay  over  to  the  gene- 
ral govemmenn  The  State  of  Firgimay  therefore,  receivt* 
no  reward  for  keeping  the  tobaccoes  of  the  people,  and  hi 
firtith  wishes  them  to  be  kept  on  hand  no  longer,  than  ^ti6 
convenience  of  the  cidzens  and  interests  of  commerced 
should  be  found  to  require. 

In  the  establishment  of  the  inspection  system,  however, 
ft  was  fmmd  necessary  that  certain  officers  should  be  ap^ 
pointed  who  do  receive  a  reward  for  tfns  among  other  ser- 
trees.  That  reward  in  found  to  exist  in  the  salaries^  paid 
to  the  several  inspectarsj  and  in  consideration  of  whith  ita? 
doctrine  of  bailment  will  (zte  to  ihem)  undoubtedly  attadl« 
As  to  theCommonwesdth,  however,  no  feward  or  ^attg^ry  it 
received  by  it*  for  the  services  in  question,  andthetaxdf 
paid  upon  the  inspection  of  tobacco  (however  they  fomish 
a  salary  to  the  indi\'idual  inspectors)  chri  only  be  consider- 
ed as  •*  duties  absolutely  necessary  for^the  execution  of  the 
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^  inspMtkm  kiwft.''    In  this  view  therefore  the  doctrine  of  ▲rms  1808; 
Uiihncpl  would  not|  as  to  the  CoiamonweaUh,  mturtdly  at-  ^^yu^^c^ 

^ach#  isonwealUt 

Altbough  the  ndaries  of  the  inspectora  are  paid  by  the  Colquhotuif 
PcNDBinbiiwealtht  it  is  not  doubted  but  that  they  enure  to  *"^  o^^r^- 
the  benefit  of  every  person  aggrieved  by  their  breach  of  du- 
^  80  fiu-  a»  the  principles  of,  law  or  the  positive  provi* 
sions  of  the  act,  will  go  to  charge  them*  It  is  admitted  oi| 
all  hands,  (and  accordinj^  the  appellees  have  tried  their 
rettiedy  at  law,)  that  those  principles  and  provisions  will 
go  to  chargedie  inspectors,  in  the  case  of  an  embeaizlement : 
But  the  question  here  is,  whether  the  Commonwealth  be  al- 
so liable  in  the  case  which  has  happened. 

On  general  principles,  if  it  was  not  contemplated  nor  ex- 
pected, that  the  tc^Kicco  would  remain  Itmg  in  the  ware- 
houses, there  is  the  less  reason  for  adopting  a  construction 
making  the  State  liable,  than  if  (as  was  argued)  it  was  the 
principalobjectof  die  act  to  procure  a  permanent  and  com- 
pulaory  deposit  <^  this  commodity  for  the  purpose  of  crea* 
ting  a  circuladng  currency :  In  other  words,  a  system 
wfaoae  principal  object  was  the  9afe  kteptng  of  articles  for 
hire,  ought  naturally  to  yield  a  better  security  for  their 
safe  return,  than  one  where  the  deposit  is  for  anotlwr  pur- 
pose, and  where  the  custody  of  the  article  is  merely  tran- 
tttory  and  incidentaL  It  is  now  to  be  seen  whether  the 
particular  provisicms  in  and  constructions  arising  out  of 
the^  act  in  question,  support  or  overrule  this  principle  in 
the  case  before  us  ;  no  position  being  more  clear  than  that 
^^  modu9  vt  C9nv€nti0  vincunt  kgem.^'* 

By  the  act  of  179i%(a)  four  persons  are  to  be  tmnually  {d\Re%,  Cad^ 
nominated  by  the  County  Courts  as  inspectors  at  each  ware-  ^\i^^^' 
house,  out  of  whom  the  executive  are  to  select  ttm^  and 
^ach  inspector  shall  annually  renew  his  bond.  The  short 
duration  of  these  appointments,  the  circumspection  use4 
in  selecting  the  officers,  and  the  great  respecUdnlity  of  di6 
County  Courts,  as  well  as  of  the  executive,  (which  Courts 
are  also  inthnately  acquainted  with  the  characters  of  the  in« 


240  ^  Supreme  'Court  of  Appeal: 

ABRii^  1808.  dividuals  recommended,)  give  a  sufficieHt  assttfanee  dui^ 

Thc^Com^  men  of  character  and  integrity  will  generally  be  ^ipomted. 

nonwealth  Various  checks  are  also  prorided  against  misconduct  oi% 

Colqiihouns  th^  part  of  the  inspectors.     By  the  36th  section  of  the  same 

and  others.  act,(a)  two  justices   are  empowered^  to  hear  com^atnts^ 

(a)  P.  366.     ^S^i^t  inspectors,  and  take  depositions  and  send  them  oa 

to  the  executive  touching  any  brtach  of  duttf^  who  maty  in- 

standy  remove  such  inspectors,  and  diey  are  moreover  de* 

dared  to  be  liable  to  the  action  of  the  party  grieved  for  all 

has  arising  front  their  failure  or  neglect  rf  duty.     A  simii- 

#i)Ib.p.365*  lar  provision  is  madeby  an  actof  1796,(^)  whereby  commis^ 

sioners  are  required  to  visit  the  warehouses  once  in  six 

months,  and  (inter  alia)  see  that  the  inspectors  iir^  thiagt 

<r)Scct  5.  p.  diligently  discharge  their  duty.     By  the  act  of  1792(c)  die 

inspectors  are  annually  to  lay  before  the  several  County 

Courts  the  quantity  of  tobacco  inspected,  md  the  cottdkwi 

of  the  warehouses^  and  the  Courts  are  required  to  cause 

stdequate  repairs  to-be  made  if  they  are  not  satisfied  thait 

the  warehouses  are  properly  secured.      Tliese  provisions 

(and  perhaps  others  might  be  found)  have  for  their  diract 

ebject,  the  sufficiency  of  the  warehouses,  and  the  con^ 

nuance  of  the  integrity  of  the  inspectors  :  they  are  such  as 

the  justice  and  policy  of  the  government  would  equally,  pcch* 

ride^  in  furtherance  of  the  great  object  of  the  S3^tem,  in 

the  idea  that  the  several  inspectors  were  alone  liable,  aa 

under  a  contrary  supposition.      The  inspectors  also  take 

(cO   f .  257.  an  oath(^)  diligently  to  view  all  tobacco,  &c«  not   to 

**^^  ^ '        pass  unsound  tobacco,  &c.  nor  to  refuse  any  that  is  sound 

and  merchantable,  &c.  and  in  all  things  well  and  faithfully  to 

dischiurge  the  duty  of  inspector,  according  to  the  directions 

of  this  act.    They  are  also  each  of  them  to  give  an  annual 

bond  in  the  penalty  of  4,000  doUara  payable  to  the  goveznor 

and  his  successors,  with  condition  for  the  true  and  faithful 

performance  of  his  du^  according  to  the.  directions  of  t}uA 

(e)  Ibid.        sK:t.(r)      The  form  of  the  receipt  for  the  tobacco,  aigpaed 

by  the  inspectors,  is,  that  it  shall  be  ^^  delivered  by  us  for. 

(/)  lb.  sect,  **  exportation  when  denwided,"(^  and  they  are  4eclajr^4 
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%able  to  tipenaktf  of  douUe  tbr  xfotue  of  any  tobacco  refu-  4»bxl,  laot. 
4edtD  be. delivered  to  the  owner  presenting  the  note  and  de-  i!{|7^Com^ 
maading  it  for  the  purpose  of  exportation^(a)  monwe&lUi 

.  The  iii^)eciors^  bonds,  of  which  there  are  two  g^vot  Colquhouiv 
with  good  aecurity,  aimuqUy^  at  each  warebotise,  I  pre-  •"^  othen. 
aume  enure  to  the  benefit  of  persons  who^e  tobaecoes  are  («)  f.  26i. 
embezzled.     I  consider  that  this  is  the  case  because  the  *^^  ^^• 
i^ndition  thereof,  as  well  as  the  oath,  is  to  perform  their 
duty  according' to  the  directions^  the  act^  o)se  of  wl\ic][i 
directions  is,  to  deliver  out  all  tobacco  whoi  demanded 
for  exportation^  A  person  whose  tobacco  is  embezzled  and 
refused  to  be  delivered  when  demanded  for  exportation,  is . 
Vi  person  injured  within  the  meaning  of  the  »cly  asidhasy 
«r  debito  juMicimj  a  right  to  put  the  bond  in  suit.    The 
case  of  the  Archbishop  of  Canterbury  v#  J£ouse^(b)  recog-  (^)Gyv/».140. 
nized  and  ajqyrovedby  diis  Court  in  the  case  of  Braxton  v. 
lVinislow^{€)setmB  to  establish  this  principle  in  an  analo-  ^^  *^«*-3i' 
gous  case«»    The  omission  m  the  act  of  1 79^,  of  ^  positive 
declaration  (which  is  unnecessary  under  the  decisions  just 
mendoned)  that  the  bgnd  may  be  put  in  suit  by  any  party 
B^ured,  fcc.  (as  h  the  case  in  relation  to  some  other  pub' 
/ic  bonds,)  and  the  provuiooi  in  the  14th  section,  p«  257.  that  " 
the  bond  after  being  recorded  in  the  county  shall  be  trans- 
mitted to  the  tapeasurer,  who  shall  move  against  every  in 
npcctarfaiUnf  to  discharge  the  samey  ^ct^m  insufficient  to 
oust  individuals  of  the  bene&t  of  suing  an  the  bond,  who 
faring  themselves  entirely  within  the  meafiing  of  its  condi- 
tion, and  are  eooseqoendy  entitled,  ex  ddnto'justkice  to 
bring  suit  dietei^n*     It  is  not  a  natur^  eon^truction  that 
s^bond  whose  ecmdkion  b,  expres^y,  conunensurate  with 
all  die  duties  prescribed  by  the  act^  'should  be  held  to  exr 
tend  to  one  duty  only  ;  that  of  paying  into  the  treasiuy  fhf 
money  due  to  the  Commonwealth  \  the  words  just  mentionr 
ed  ^  failing  to  discharge  the  same"  can  be  satisfie4  with* 
out  producing  this  effect,  under  the  principle  rejferende 
singula  singulis. 
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Ai»RiL,  ^S(*  If  the  two  bonds  annudUy  given  by  the  impecten  «t 
)J!JJ^^^^^  each  warehouse^  enure  to  the  benefit  of  indhricksiltm  casMr 
ibonwealtli  like  the  present,  it  wonM  seem  that  the  penakies  diereoS 
eolquhouns  ^ould  generally  be  sufficient  to  oorer  the  6th\cdAoDs  art* 
>nd  others,  gj^g  ^i^jn  the  respective  years.     But  even  if  it  be  odier* 

vise,  it  is  probable  that  the  Uability  to  pay  dotMe  the  vch 

hie  of  tobaccoes  embezzle4,  to  the  extait  of  the  inspectors^ 
whole  fortunes,  would  (under  tfie  g[reat  caution  used  too  to 
procure  upright  inspectors  and  secwe  warehouses)  afibrd 
a  sufficient  guarantee  to  £he  owners  of  tobacco  ;  perhaps 
a  much  better  than  could  generally  be  foimd  m  die  hands  of 
other  individuals*  When  we  add  to  these  conskkradona 
Bot  only  the  option  the  planters  have  as  to  pardcular  in8pe<^- 
ors  and  warehouses,  but  also  that  the  inspection  system 
undoubtedly  enhances  the  price  of  the  commodity,  the  bene- 
fits resulting  to  the  owners  of  tobacco  are  sufficiently  great, 
even  under  the  construction  contended  for  on  the  part  of 
die  Commonwealth« 

It  is  true  that  the  act  in  question  while  it  is  projiae  in 
declaring  the  liability  of  the  inspectors  in  cases  like  the  pre- 
sent, does  not  declare,  tottdem  verbiij  the  exemption  of 
the  Commonwealth  from  responsibility^  This  would  have 
been  supererogation,  in  consequence  of  die  general  con- 
siderations before  mentioned,  and  particularly  from  die 
non-existence  of  a  reward  on  the  part  of  the  Ccunmon- 
wealth,  without  which  the  doctrines  of  baSment  do  not  re* 
gularly  attach.  The  sense  of  the  Le^slature,  however,  on 
this  subject  may  be  sufficiently  collected  from  Ae  act*  lb 
the  37th  sect,  of  the  act  of  1792,  p.  267.  it  is  provided 
that  if  any  warehouse  herein  mentioned  shall  happen  to  be 
burnty  the  loss  thereby  sustained  shall  be  made gbodhy  the 
6tneral  Assembly y  and  in  case  of  such  accident  no  inspector 
shall  be  sued  or  molested  for  or  by  reason  of  any  receipia 
by  them  given  for  the  tobacco  so  burnt,  but  shall  be  ako» 
gether  acquitted  or  discharged  of  and  from  the  payment  of 
the  tobacco  mentioned  in  such  receipts,  any  thing  herein  ie^ 
fore  contained  to  the  tentrary  notxvithstanding.    Under  th& 
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princi]^  that  expremo  xmiu^  est  excbtmo  alterius^  this  is  a  jril»  lapft 
c^piivaleDC  tp  a  dedaration  OD  the  part  of  the  Legislature   t^Conu 
duu  in  other  cases  die  CommoDweakh  shall  not  be  held  re-  monwe«lth 
spoBSffaie.     It  is  said  too  that  ttie  loss  shall  be  made  good  ColqiUiouM 
hr  ti^  «'  General  Assembly^"  thereby  iadicating  that  eyen  ^^  <^^>^»' 
iii  that  jcad^  a  recourse  diall  not  be  had  again^  tiie  officers 
of  the  Commonwealth  in  the  ordinary  way,  but  wheasoe* 
ver  such  loss  shall  happen  die  iatth  of  the.  Comoiioiiwealth    ' 
is  pledged  that  the  Legislature  shall  make  it  good  by  a  par* 
ticttlap  act  to  be  passed  for  that  purposes 

Thus  it  seems  to  be  the  true  construction  of  the  act,  that 
in  case  of  dus  ^^  atcident,''  (and  also,  in  that  mentioned  ill 
die  argument,  of  the  loss  produced  by  a  great  fresh,  and 
peiiiaps  in  some  others^)  which  no  care,  integrity  nor  pru- 
dence on  the  part  of  the  inspectors  could  possibly  have 
averted)  the'  Commonwealth  should  be  bound  to  indemnify 
die  owners  ;  leaving  them  at  the  same  time  to  be  recom'« 
l^ensed  by^  the  in^ctors  for.  all  losses  of  a  contrary  charac* 
ter,  to  be  made  good  by  them  in  consideration  of  the  re^ 
ward  paid  to  them  for  their  services* 

I  am  therefore  of  (pinion  that  the  decree  should  be  re*^ 
versed,  and  the  bill  dismissed* 

Judge  Flbming.  It  is  sound  policy  in  every  commer^ 
cial  country  to  take  care  that  their  several  articles  of  expor- 
tation be  of  a  good,  sound,  merchantable  quality  \  and  under 
diis  impression,  our  Legislature  have  from  time  to  time 
judged  it  expedient  to  pass  laws  for  the  inspection  not 
CBiIy  0f  tobacco,  but  of  breads  flour,  meal,  fish^  pork,  beef, 
hemp,  tar,  pitchy  turpentine,  and  even  lumber;  and  tobac-i 
CO  being  die  principal  staple  of  our  country,  the  greater 
part  of  which  is  aitttually  exported  to  foreign  markets,  it  '^ 
wasagreat  object  of  our^Legtslatiire  that  its  quality  should 
beequsd,  if  not  superior  to  that  cjbrried  to  market  fSroa^ 
other  countries ;  that  it  might  cbmmand  a  better  price  : 
hence  the  act  commonly  called  the  ^^  tol^accQ-kav^'^  which 
has  been  varied  from  time  to  lime,  as  ciiciimstances  toemt 
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A^xL,  1808.  ed  to  tequife,  is  more  iHflAne^  aod  evibrtces  a  gtMlte*  M'<« 


ftionwetldi  tk>n  >  by  the  first  clause  of  iHvch  it  is  csaeled  ^*  llbtt  i 

Colqaiiouns  ^  baccosbattbe  8hip|>ed  of  e:qM>rted^  bixc  is  hogaheach  or 

•"^^Q^***"-  **  casks  of  a  fMitictdar  descrtptiony  carried  to  soane  fMMk 

"  ^  warehousef  and  there  insjiecled  by  man  spediftjr  ap* 

^  pocntedfor  that  purpose*'^  TUslanr^wtlhoecaaaocialvaria^ 

tjons,  has,  on  the  experience  of  near  a  centnry^he€n*foiiiid 

very  beneicial,  as  well  to  the  tidtitafeors  of  tobacco,  as  to 

the  community  at  \afgti  for  whose  general  emcdiiiiiettt  it 

#as  originally  instituted  ^  but  not  for  the  purpose  of  rais<» 

kig  a  revenue,  as  wa^  contended  in  the  argument,  by  the 

counsel  for  the  appdlees  \  though,*  from  the  present  judi-* 

eious  reguhtionsy  it  may  bring  a  small  sum  annaaUy  imo 

i(ie  treasury^ 

It  is  notcontended  but  the  X>egislasalre  had  a  constita-' 
liona}  right  to  ptos  the  low:  that  being  admittied^itfallowsof 
eourse  that  Aey  had  a  right  to  do  it  under  sndi  regdataona 
and  iModtfieations  as  to  ^m,  from  ^tat  to  tiaae,  seemed 
expedient,  and  most lik^  to  be  beneficial  to  die  community 
at  large :  butit  by  nomeans^  as  I  €Qpnceivefpiaoe4  the  Com- 
monwealth^ the  state  or  condition  kA  a  eoawaon  bailee,  and 
made  it  responsible  for  aU  the  losses  that  might  be  sustain^ 
*d  by  the  owners  of  tdmcco  in  the  several  warehouses.' 

Bjr  the  5rth  sector  of  the  act  of  1^92  (as  was  dooe  v^€a6^ 
ay  of  the  former  acts)  it  is  provided  that  where  a  ware-* 
hou^e  shall  happen  to  be  bumt^  the  toss  susMined  thereby 
shall  be  made  goibd  by  the  Geaeval  AssemUy^  and  the  ia-» 
spectors  indemnified :  but  further  the  Legislature  didaot  gi> 
•••<«reserving  to  themselves  the  discretion  of  makiiigeoin^ 
pensation  for  aU  other  losses,  or  not,  according  to  circunn 
stances,  \l^  special  provisicm;^  as  Iris  done^  I  b«lteve  for 
die  lo^es  SQstsdned  by  the  great  fifesh,-  in  the  year  im^ 
and  on  several  other  special  occasions^ 
(a)  Act  ef  The  hr¥^  re(imres(a)  litat  every  person  appmsted  an  in- 
'"^  *  spector  of  tobacco  shalL,  before  entering  tipon  the-dutieaal 
his  ofice,  g^ve  b(md  with  good  security^  in  the  penahy  o{ 
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ilsOOO  doDart,  fior  ^  £udi&l  performance  of  hm  cLUf ;  jkmsi.,  16M. 
whkb^I^cg^iilfttuKfiiodoubtftkHigfatiisuflkMii^  ^^^^^r^^ 


<over  the  deliaquancy  and  BMlfeaaanoe  of  any  oae  ift- 

-spectCHT ;  though  in  this  aingular  inatance,  it  seema,  th«y  were  r^^^^^^^^ 

It  aectnyi  a  hMti  cme  en  the  a^peUees,  but  diey  mw^Aeak  — ■"— "^ 
dnelkf  from  «noth«r  q^futen 

The  decree  waa  reversed,  and  the  bUl  diamiwed  ttfiM 


Anderson  and  Starke  against  Fox  and  others* 
ON  an  appeal  from  a  decree  of  the  late  High  Court  of  If  an  em^ 
Chancery,  dismissing  a  bill  exhibited  by  the  an>dla<ta  JSy^'Sf  to 
against  the  appellees*  testator. 

Nelson  Amkrsony  one  of  the  comphuoants,  was  surely  are  no  debt4 
ior  Richard  Andcr^on^  in  a  bond  to  Alexander  Baine  for  ^^  aafenc^ 
i,&89/i  12^..  Od^  in  paper  money,  which,  being  reduced  by  cettaiy,  and 

^  spale,  amomitfd  to  1S7L  9«.  ^  bearing  interest  from  himUlf,  tlic 

•ale  may  be 

**'■""■ '    '  ^^— * ^      ■  ■  ■■        set  wide,  at 

(1)  The  C&mfnormealth,  irtien  the  decbion  it  rh  hrjawmr,  rtttmrt  ^'^yrorSon 
aarta ;  though  it  does  not  paj^  coots,  whan  can  ma  ms«.  interested. 

An  exeeutor 
having  sold  certain  slaves  which  were  specifically  bequeathed  by  his  testatrix  i  haivinfif 
bceoaM  the  pwehaser  himself  i  and,  afterwards,  recovered  dmages  In  an  action  of 
tntpoH  against  the  sheriff  for  seizing  and  selling  them  as  the  property  of  the  specific 
tegateCf  in  whose  possession  they  were  found ;  a  Court  of  Eqiutv  will  require  an  ac- 
aaunt  of  bis  administration,  to  ascertain  whether  the  sale,  at  wiMi  he  was  himself 
the  purchaser,  was  necessary  for  the  payment  of  debts,  or  not ;  and  (even  if  the  sale 
ahd  porchase  by  himself  be  justified  by  tiie  result  of  the  investigation)  will  grant  a  new 
trial  qf  the  issue  in  theaction  o^tretpoHs  (though  no  motion  to  Uiat  enect  was  made  at 
Uno  /)  in  case  the  damages  were  excessive,  and  produced  by  erroneous  tmpressiona 
latke  miada  of  the  jury;  and  where  the  douses  Mure  cw'^/pit^  excessive,  thetesti* 
mony  of  the  juror*  will  be  received  to  declare  the  motives  which  induced  theni  to 
Ytve  such  damages.  In  such  case,  the  damages  ought  not  to  be  vintHctivi,  but  onljf 
Jot  the  vo/uc  of  the  slaves,  with  a  reasonable  allowance  for  iure, 

^ttere,  how  far  an  ex  parte  settlement  of  his  administration  account  by  an  executor^ 
whh  contmissioners  appointed,  on  his  own  motion,  by  the  Court  in  which  the  will  was 
Koved,  b  vaikl? 

dCj'  in  this  ciise,  a  doubt  was  suggested,  whether,  an  executor  could  legalhr  puf* 
chase  the  property  ofhis  testator  sold  by  himself  fiton^A  the  safe  v:ete  public,  ananeees^ 
mryfm  the  pg^fmeta  q^-Mts  /  but  it  appears,  from  the  decree,  that  a»iph  sale  and  pur« 
chase  (the  sale  being  necessary  for  the  payment  of  debts,)  would  be  confirmed  if  n« 
Iraud  were  proved. 


d4^  Supreme  Court  cf  ApptoU. 

AP>tL,1808.iita«m&rr  UA,  irra.    A  judgment  was  obtened  upoli 
^"^f!^^^  it  in  L&mta  County  Court,  bjr  i%tfi^  Dmw^  as  amgneei 
»d  Starke  and  execution  Was  levied  on  a  negro  woman  MUky  wa& 
PoflMAd    t^^  children,  in  tiie  possession  of  Jtkhard  Andereon*^*- 
«<*»•*••     The  sale  was  forbidden  by  Jghn  Fox^  who  set  up  ackim 
'*""'''"'''*'*~  to  them ;  whereupon  NeUon  Jndersdf^^  who  was  afraid  of 
suffering  as  suret}',  and  wished  as  much  of  th^^execixlioA 
as  possible  to  be  satisfied  o^  of  the  property  of  J?f^ar^ 
Anderson^  agreed  to  indemnify  the  sheriff',  and  became  him^ 
self  the  purchaser  of  the  slaves,  at  the  price  of  fifty-five 
.  ^  /pounds.    Fox  brought  his  action  iti  the  DiMrict  Court  of 
\ !{  Richmond^  against  Starke  (the  sheriff*  who  had  levied  dio 
I  '1  execution)  and  recovered  two  hundred  pounds  damages. 
Nehon  Anderson  dXid  Starity  as  joint  compbunants,  <m  the 
9th  of  Mtt/y  1 801 ,  obtsuned  from  the  Chancellor  an  injunction 
to  the  last  mentioned  judgment ;  stadng  in  their  bUl,  amcHig 
other  things,  that  the  slave  Milley  and  her  increase,  with 
other  slaves,  were  given  by  Susanna  FoXj  to  her  daughter 
Cattf  Anderson^  wife  of  Richard  Anderson^  who  was  in 
possession  of  the  sud  slaves,  many  years  before  the  death 
of  the  said  Susanna^  that,  by  her  hist  will  and  testamentf 
(operating  as  a  confirmation  of  the  previous  gift,)  she  be- 
queathed the  same  slaves  to  the  said  Caty  Anderson^  and 
other  slaves  to  different  persons ;  that  the  defendant,  John 
Fox^  was  her  executor,  and  assented  to  all  the  several  legt^ 
cies ;  that  the  other  legatees  were  permitted  by  him  Xm 
enjoy  their  legacies  without  disturbance ;  butthat^^aim- 
ed  the  slave  MiUey^  and  her  children,  under  theiMf^text 
that  the  estate  of  his  testatrix  was  in  debt ;  that,  if  such  had 
been  the  fihct,  all  the  legatees  ought  to  have  contributed  ( 
that  Richard  Anderson  was  completely  insolvent ;  and  that 
there  was  an  undue  combination  between  the  odier  lega^ 
tees  and  the  executor,  to  injure  the  complainant,  Neleom. 
Anderson;  that  he  had  no  notice  of  the  trial  ^  hw,  whiell' 
if  he  had*  had,  he  might  have  prevented  the  recovery  against 
^rie;  that  the  damages  were  excessive;  diat^  to  avoid 
litigation,  he  had  offered  to  give  up  Milley ^  aiid  her  chil* 
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dbro^  which  yohn  Fox  had  reiused  to  accept.    J?jcAtfr^/▲F1tIL,l80•< 
Anderson  smd  all  Ac  legi^ees  were  among  Ac  pardes  de»    jJJ[^^^^ 
fendanto.     The  bill  also  prayed  anew  trisd  of  Ae  issue  at  aad    Starhs 
law ;  an  aeeotmt  of  John  Foae^s  administration  of  the  estate    po^  '^ai 
of  Staarma  Fox,  and  contribution,  if  necessary,  fix)m  the      ^'**'^"" 
other  legatees.     It  moreoyer  charged  a  fraudulent  and  cot* 
lusive  recovery  by  Jostph  Fox,  of  some  of  Ac  slaves^ 
given  by  Susanna  Fox  to  Richard  Anderfonfs  wife. 

The  defendant,  Jokn  Fox,  on  Ac  12th  of  August,  1801, 
en  his  own  motion,  obtained  an  order  of  Louisa  County 
Court,  appointing  WiHiam  0.  Callis,  andoAers,  or  any  three 
of  Aem,  to  examine,  state  and  settle  Ae  account  of  his  ex- 
ecutorship, on  Ae  estate  of  Susanna  Fox  deceased ;  in  obe- 
dience to  which  order  an  account  was  taken  and  certified, 
by  three  of*  Ae  persons  appointed  on  Ae  22d  day  of  Ae 
same  month,  and  afterwards  admitted  to  record  by  Ae 
Court  of  Aat  County.  Five  days  after  Ais  accoimt  was 
made  up,  to  wit,  on  Ae  27i^M  August,  1801,  he  filed 
his  answer  in  Ae  High  Court  of  Chancery;  stating  Aat 
fourteen  idaves  were  left  and  claimed  by  Susanna  Fox;  of 
mhamjive,  including  .Aft//ry,  and  her  children,  imd  a  ne- 
gro woman  named  Charhtte,  had  been  sold  for  Ae  pay- 
mentof  her  debts ;  Jive  had  been  recovered  by  Joseph  Fox; 
one  by  Ae  name  of  Phil,  been  a  runaway  for  a  consider- 
sMe  time,  but  (as  he  believed)  had  been  retaken,  and  would 
be  sold  for  Ae  benefit  of  Ae  estate  ;  and  Ae  residue  were 
secreted  by  Rkhard  Anderson,  and  detained  in  his  family  ; 
that  Ae  oAer  legatees  of  Susanna  Fox  held  their  slaves  by 
gijis  in  her  Hfe-time,  of  which  her  will  operated  as  a  confir- 
nation  only;  but  Aat  Richard  Anderson  and  his  wife  had 
no  tight,  except  that  which  Aey  claimed  under  the  will ; 
Aat  he,  as  executor,  never  assented  to  Ae  legacy  of  Milley, 
and  her  increase,  to  Caty  Anderson,  and  Aerefore  had  a 
right  to  sen  Aem,  to  pay  Ae  debts  of  Ae  estate  ;  that  Ae 
said  estate  was  largely  indebted  to  himself,  as  would  appear 
by  the  certificate  of  the  commissioners  who  had  settled 
^lis  account  f  (according  tp  which,  a  balance^  ^f^V*  ^^^ 
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AMii^1M8.di^  3-4  appeared  to  be  due  to  him  i)  iha^  Susanna  Fcx  had 


Anderton   ^^  ^  Michord  Anderson^ 9  for  a  oon^derable  tine  befi»^ 
and    Sttf  k«  her  death,  and  contiinied  there  till  ahe  ^ed ;.  that,  whila 

Vbx^and    ^  ^^^^  Aere,  some  of  the  said  alayes  in  her  poMeaaioii 
<^^^     were  seized  hy  ezecudons,  agMiist  Richard  Anderson^  and 
'  released  on  her  asserting  her  right  to  them ;  that  if,  hoW^ 

^er,  these  slaves  were  liable  for  the  said  Richard  Ander* 
son^a  debts,  he,  the  respondent,  claimed  ^m  to  satisfy  a 
judgment  which  he  had  obtained  many  years  ago,  against 
the  8$iid  Richard  Anderson^  in  Louisa  County  Court,  fov 
nearly  three  hundred  pounds  yet  unpaid* 

Joseph  Fox  filed  his  answer,  denying  all  fraud  and  coU 
luBion  with  respect  to  his  recovery  of  the^tv  slaves,  wUch 
he  claimed  by  a  title  paraniount  to  that  of  Susanna  Fox.-^ 
No  answers  were  filed  by  the  other  defendants* 

The  plaintiffs  having  replied  generally,  a  number  of  af- 
fidavits w;ere  taken  on  both  sides,  which  related  principally 
to  the  circumstances  under  which  die  slaves  were  received^ 
and  held  by  Richard  Anderson  and  his  wife,  and  the  rcasod^ 
which  induced  the  jurors  to  ^ve  such  heavy  dsmagosi- 
It  appeared  from  these  aftdavits,  as  to  thc^rst  of  these 
points,  that  Richard  and  Caty  Anderson  had  been  mar*' 
ried  upwards  of  twenty  years ;  diat  Susanna  Fox^  af*^ 
ter  the  marriage,  went  to  live  with  them,  and  carried 
with  her  all  her  negroes  and  other  personal  property ; 
^t  she  continued  to  live  there  until  her  death ;  tfai^  dnr* 
ing  her  life-time,  tome  of  the  negroes  were  takoi  by  vir-> 
tue  of  an  execution  against  Richard  Anderson^  claimed  bjn 
her,  and  relinquished  by  the  sheriff^  in  consequence  of  \\n^ 
claim ;  and  that,  af^r  her  death,  ano^r  execution  against 
Richard  Anderson  was  levied  on  Jenney^  one  of  the  said 
filavea ;  the  sale  forbidden  by  John  fox^  a  Jury  impanneU 
ed  and  the  proper^  discharged.  These  was  no  proof  that 
Mts.Fox,h^£ripenjinherlift-4ime^  any  of  these  negroes 
to  Richard  Anderson  or  his  wife ;  (except  diat  one  witnesa 
heard  him  say,  that  they  bdonged  to  him  i)  nor  that  he 
paid  Mrs.  Fox  mj  hire  fg^  the  use  of  tbem^    It  nM9^ 
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r,  appeftred  from  dieae  affidcviis,  and  the  udmmisCsfition  avril»  180|I , 
account  of  John  Fox,  that  yohn  IVeotkon  and  £o^rt  Pet"  ^"[JJ^^]!^ 
khu^  who  had  married  daughters  of  Rickard  Jsider^oriydidy  mi    Starke 
on  the  29th  of  March,  1 791,  deliver  a  parcel  of  oegroes  to     ^J^'  ^^ 
y9hn  Foo^y  as  executor  of  Susanna  FoXy  saying  that  tjiey      othewu 
irere  au^oriaed  to  deliver  them ;  that  this  was  done  a|  a        ;'" 
public  place,  at  which  the  executor  had  them  appraised  and 
hired  on  the  same  4^7,  apxtrding  to  a  previou3  advertiser 
ment ;    diat  one  of  tl^m  was  hired  by  a  certain  Wiliiam 
Smithy  who  again  hired  h«n  tp  a  certain  Nelson  Harris,  by 
whom  he  was  kept  until  a  few  days  befiare  Christmas^ 
and  then  returned  to  the  executor ;  that  seven  of  the  said 
uegFoes,  viz.  Hager,  BarshcL,  Jennty,  Milley^  and  her 
three  children, /Xyh^V/,  Aaron  and  Aggy,  wt$e,  hired  to  Caty 
jinderson,  by  consent  of  Richard  Anderson,Yf)io  afterwaida 
reftieed  to  return  them  $  that  the  executor  employed  perr 
sons  to  retake  them  privately,  ai^d  so  regained  possession  of 
MUley,  Daniel  and  Aggyf  that  he  advertised  aodsold  Mil^ 
ley  and  Daniel,  at  public  auction  (  became  the  purchaser 
khn^elf  at  die  price  of  sixtyrone  pounds  ;  and  entered  a 
credit  for.  that  sum  on  an  ^^  acknowledged  account^'*  due 
from  the  decedent  to  himj  that  Milky  ngi  away  tOiRkhr 
ard  Anderson;  s»  did  also  the  other  slaves  who  had  been 
<felivered  and  appraised  as  aforesaid;  except  Daniel,  and 
Aggy  who  was  a£terw«rd{^  sold  by  jhe  executor  to  satisfy 
(as  he  alleged)  further  demands  agait]i^t  thje  estate ;  that 
no  suit,  wa^  ever  brought  by  the  e^^cutqr  fpr  these  slavey 
against  Richard  Anderson ;  that  Milley  remained  in  th^ 
possession  of  the  latter  until  she  had  two  children,  which 
appeared  to  be  twins,  and  was  then,  together  with  those  chil- 
dren, taken  and  $old  under  the  execution  as  before  men- 
tioned. 

As  to  the  second  foint,  the  affid^vit^  of  three  of  the  ju- 
rors stated  that  the  Jury  were  induced  to  pve  200/.  dama- 
ges, (and  would  hs^ve  given  a  larger  sum,  if  it  had  been  de- . 
manded  in  the  declaration,)  on  the  ground  that  it  was  clearr 
ly  proven,  to  their  satisfaction,  that  the  slaves  belonged  t9 
John  Fox;  that  Starke  was  apprized  of  thfs,  the  sale  havr 

Vol.  W,  I  i 


$9&  ikfpreme  t^rt  qfj^hA*     • 

ATR  JL,  l8oa  tag  been  forbidklcii,  and  wsa  tterefore  guihy  of  an  ufiwisw 

^"^y'^^  nmtabk  act.    Tlicy  stated  also^  AbX  Starke  wm  not  prewnt 

Anderson  ^  i        i  *•     »    •■    t 

tod    Starke  at  tlu;  trial  ^  diat  there  was  an  attorney  who-  defended  Ae 

r©?'^  and    ^^  5  ^^^  ^^  evidence  was  adduc^  on  ibe  patt  oUait  ^ 
^'^J*"      fendant. 

Aoiong  t}ie  ealxHuts  filed  in  the  cause,  were  ^  wiB  of 
Mr^  Fqx;  ^o  letters  from  die  ountpbinant  Ntkon  4n* 
{krson  to  John  Foy,  ofiering  to  give  up  the  daves,  (cme  of 
whom,  to  wit,  the  child  George^  died  before  the  judgment 
obtained  by  F^x  against  S^rke^  to  pay  the  coets  of  suit^and 
^rti  if  any  were  due;  which  offers  were  not  accepted;  a 
writing  under  seal  signed  ^^  C^ity  4nderson^^  and  dated 
Afrtl  20th,  1791 9  in  which  she,^kno^ledged  to  have  hired, 
for  that  year,  the  negroesi^iiMry,  AarQn^Danisly  4ggyiHa'> 
gar^  Bursf^a  and  Jimney^  described  them  as  belonging  to  th^ 
fatate  of  ^he  late  Susanna  Fox  dece^med^  and  bound  het- 
self,  her  heirs^  &c.  to  deliver  them  well  closed,  on  or  be^ 
fore  the  ensuing  first  day  of  January  to  JohnFox^  esi^ecufor 
to  the  said  Susanna  Fox  ;  (the  sum  to  be  paid  for  hire,  ap-« 
pearing  from  a  memoranduQi  at  the  foot  of  ^  writing,  ta 
be  for  Eager  40*.  Barsba  and  JenneyAOs^  and  MUkf^y  he. 
40s.)  and,  lastly,  jfohn  Fox^s  administration  account,  (set*. 
'tied  under  the'  order  of  Louisa  County  Court,)  in  which  he 
charges  186/.  14*.  9d.  as  due  from  the  testatrix  to  himself 
by  bond;  (although  the  affidavit  pf  Kitty '  Perkins^  ^  wiv- 
ness  in  the  cause,  stated  that,  whep  Mrs.  i^^^day  on  her 
death-bed,  Caty  Anderson  asked  him,  Jvhn  Fox^  how 
much  her  mother  owed  him,  and,  in  answer  to  the  quesT 
tion,  he  said  it  did  not  exceed  eighty  pounds i)  cre£ts  the 
sale  of  Miilcy  and  her  child  Daniel^  (purchased  by  him- 
self,) at  61/.  of  Phctbe^  (a  negro  girl  bequeathed  in  the  will^ 
to  his  own  daughter  Anne  Fox^  at  \7L  10s.  and  oi  Aggy^ 
at  3f/.  10.  omitting  to  give  any  credit  for  ChiarlottfyVrYiOxa 
he  acknowledged,  in  his  answer,  to  have  sold. 

The  injunction  awarded  the  complainants  was  dissolvied^ 

afterwards  reinstated  by  consent  of  the  defendants,  Joseph 

s  ^'id  John  Fox^  and  by  a  like  consent,  brought  on  to  a  heart 
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hkg^  yAea  ths  bill  was  rftiyiMfrf;  whereopcm  the  complain-  ikmij.,  1806. 

mnt»  appealed  to  ibis  CouffU     The  appeal,  having  abftted  by  ^Tnden^ 

the  death  of  ^ohn  Fox^  wai  revived  against  ThamoM  Gard^  and    Starke 

nrr,  Ub  adiiuiu8drator«  Fgx^  and 

»  others. 

The  Jit^rmff-Gtaetal  and  Wickbam.  for  the  Appdlants* 
£btf  and  R^mddfh  for  the  Appellees* 

The  counsel  for  the  appellants  contetided)  1«  That,  as 
m  ct>editor  and  surerp^  of  Richard  Anderson^  who  was  inool^ 
Vast)  the  appellant,  Neh^n  Anderson^  had  a  ri^txty  in  equiiy^ 
ta  stand  in  his  place,  and  assert  all  his  rights  to  MiUey  and 
the  other  slaves  devised  to  his  wife  ;  that  the  tide  of  j^fcA* 
mrd  Andkrson^  if  not  supported  by  a  gift  in  the  life^me  oi 
Mrs*  Foccy  was  good  under  her  will ;  and  that  the  aasett 
of  the  executor,  ought  to  be  presumed  from  his  Suffering 
•MiUcy^  and  her  children,  to  remain  in  his  possession  so  long 
vritfiout  suhig  for  them.(a)  W.  ^^^* 

'  In  support  of  this  po8iti<m>  it  was  observed  that  the  bill  aaon,  84S. 
stated  Ae  estate  of  the  decedent  to  have  been  amply  Stiffi«^ 
dent  to  pay  all  die  debts  due  from  it^  without  sacrificing 
the  interests  of  the  specific  legatees*  The  executor,  in  his 
answer,  alleged  that  the  estate  was  considerably  indebted 
to'  himseffi  but  the  account  exhibited  by  hiin,  having  been 
taken  ex  partcy  on  his  ffwn  niQtion^  BX^d  by  commissioners 
selected  by  himself,  was  no  proof  of  die  tmith  of  thb*— ^ 
•Therefore^ 

3dly«  The  Chancellor,  instead  of  dismissing  the  bill| 
ought  to  have  directed  a  new  account  to  be  taken  of  jfohn 
Fox^s  administration*  An  account  ought  also  to  be  direct^ 
ed  of  the  property  which  came  to  the  hands  of  the  other 
legatees ;  for,  dioogh  the  defiendatit,  ^ohn  Fox^  pretended 
that  the  slavto  held  by  them  were  donations  during  the.  life 
of  Mrs.  Fox^  they  really  stood  on  the  same  footing  WiA 
Rkhard  Anderton^s  claim  \  and  therefore,  if  in  f«:t  a  sale 
for  the  payment  of  dc' jt5*  was  necessary,  they"  lUl  ought  t# 
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Apmti^  l£l08.  abate  in  proportion*(a)  This  account  being  necessaly,  4a^ 
^^JJJ^^jl^  Court  of  Chancery  oug^  not  to  haVc  decreed,  till  all^tbe 
and  Surke  defendants  were  before  it« 

fox  and        Sdly.  The  appellee,  yohn  Fox^  ouglu  not  to  haire  ac4d 

others.      Milley  to  flt%  persoii  for  die  payment  of  a  debt  alleged 

(a)    7'o/ier't  ^  be  due  t6  himsclf,  until  that  debt  h«d  been  etfltdblis&edi 

futorf^T'  ^^^^  **^  ^^  ^^  *  "8^^  ^  *^  *"*  purchase  for  his  own  be* 
36^  nefit  was  not  binding,  but  might  be  set  a^de  on  pa}rment  to 

him  of  the  purchase-money.  The  justice  of  his  claim  was 
Tery  questibnable^  from  the  etidence  6f  Kitty  Perkins  pro- 
ving his  declaration  that  ]Slrs«  Fox  owed  him  eigrhty  pouads 
only ;  andy  also^  from  that  of  another  witness,  (JVUHum  Smith 
B*)  that  the  voucher  oh  which  the  daim  was  founded  was 
an  acknowkdged  account^  whereas  he  charged  it  as  a  band. 
'  If  it  was  only  an  acknowledged  account^  it  might  have»becn 
barred  bf  the  act  of  limitations.  True  it  is,  the  exeoittor 
could  tiot  have  pleaded  the  act  against  himself;  but  nex^er* 
tiieless,  if  the  demand  was  old  and  stale.  It  oug^  not  to  be 
countenanced. 

The  point,  that^  if  the  etecUtor  had  a  right  to  «^/,  he  had 
lK)t  a  rig^  to  become  the  purchaser^  was  strongly  urged, 
6n  the  ground  of  the  similarity  between  the  office  and -duty 
of  an  executot^  and  that  of  a  trustee  appointed  «$'sell  lands^ 
who,  according  to  a  number  of  authorities^  is  not  aul)K>ri«> 
sed  to  pHfx:hase  for  his  own  benefit,  bnt  only  for  tlie  use 
tffcestuyfue  trust*  Tha  authorities  cited  trerc  7  Bac.  Abr^ 
GwittinCs  td.  p.  181^  the  case  of  Whelpdak  v.  Cookson,  1 
Vesey,  9.  Killick  v*  Flexney,  4  Bro.  Ch*  Caies,  161.  Camp^ 
ieli  V4  Walker^  5  Vesey^  jun.  678.  and  Sugdais  Law  of  Ven- 
dors^ in  which,  from  p.  391  to  405.  all  Ae  doctrine  on -this 
subject  is  contained,  and  all  the  cases  are  referred  to.-*- 
The  general  prbposition  laid  down  by  Sugden  \i  diat  "  trus- 
^*  tees^  agefits,  commissioners  of  bankruptSf  assignees  of 
^  bankrupts,  tolicitors  to  the  commission,  auctioneers,  ere* 
*^  dhors^  who  have  been  omsuked  as  to  the  mode  of  sale^ 
^  or  any  persons  who,  by  their  connexion  with  any  other 
^  persoBi  or  by  being  employed  or  concerned  in  his  aiaira. 
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*  have  acquired  a  knowledge  of  his  propcitj',  are  incapa-  april^  isoi. 
**  Ue  of  purchasing  tuch  property  themselves  ;  except  un-    Andewon 
•*  der  certain  restrictiona  which  he  afterwards  mentions."  »«^  Surite 
This  rule  is  founded  upon  the  principle  that  there  is  an  ir-     Fo;c  aqd 
reconcilable  difference  between  the  interests  of  the  buyer     ^^^^ 
and  seller;  since  the  former  buys  for  as  kttle  as  he  can, 
and  the  latter  s^lls  for  as  much  as  he  can.     An  executor^ 
dierefore,  ought  not  to  act  in  both  capacities;  and,  if  he 
ftelb  and  buys  himself,  any  person  interested  may  set  Ae 
sale  SAide. 

4thly.  The  damages  assessed  by  the  Jury  being  excess 
Mve,  as  being  gready  beyond  the  value  of  the  slaves,  the 
comf^ainams  were  entitled  to  relief  against  them ;  especial- 
ly as  their  ground  of  relief  was  originally  an  equitable  one;  ^ 
It  was  obvious  that  the  suit  at  law  was  not  defended. — 
Starke  summoned  no  witnesses,  and  Anderson  was  not  in- 
fermeid  when  the  trial  was  ,  coming  on.  The  Jury  were  * 
influenced  to  give  such  vindictive  damages  by  their  sup-/ 
(!k)sing  that  Starie  had  been  guilty  of  a  wanton  and  atro-^ 
ciou9  invasion  of  private  property  without  a  colour  of  tidej 
The  evidence,  now,  shews  die  contrary ;  and,  if  it  had  beerl 
before  them,  would  have  produced  a  very  different  ver^t« 
What  makes  die  case  still  stronger  is  AndersorCs  offer  to  F09 
to  give  him  up  die  negroes,  and  to  pay  hire  for  diem  which 
he  Infused  to  accept.  This  shews  that  die  sum  allowed 
Um  by  the  verdict  was  more  than  just  on  his  own  princi- 
ples* But  vindictive  damages,  in  a  case  of  this  sort, 
ought  not  to  have  been  given ;  for,  as  the  verdict  changed 
the  property^  since  the  recovery  in  this  action  of  trespass 
mig^t  be  pleaded  in  bar  to  an  action  of  trover  for  the. 
same  slaves,  their  value  oxAy  ought  to  have  been  the  amount 
of  the  damages*  The  sheriff,  too,  only  did  his  duty,  (as 
Richard  Anderson  had  been  so  long  in  possession  of  the 
property,)  and  If  he  had  refused  to  sell,  after  being  indcm- 
aified,  might  have  been  sued^ 
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ApKii*,  1808.     On  the  part  of  die  appdlees,  it  was  insisted  tbat  tfie 

-^'^jjjj^''^*^  pkunttSGi  in  equity  were  not  entitled  to  relief  cm  the  ground 

andSurke  of  any  objections  to  the  adminiatraticm  account;  because 

Fox  iind     ^^  action  at  hiw  was  for  a  tort^^ior  a  tre^/^offi-conimitted 

others,     by  ^^  public  officer,  in  illegaily  taking  away  die  property 

from  Fox;  that  the  verdict,  therefore^  oug^  not  to  have 

been  influenced  by  collateral  circumstances.     It  has  beoi 

heretofore  a  practice  in  the  Court  of  Chancery  to  grant  in* 

junc^ons  to  judgments  for  just  debts,  on  the  ground  of 

other  acticms  founded  on  r^rto  being  depending,  by  the  corn* 

plainants,  in  equity,  agaunst  the  phuntifis  at  law  i  but  that 

practice  is  now  discountenanced* 

The  case  of  a  sheriff  permitting  an  escape  is  similar  to 

this.  He  is  liable  for  damages,  notwithstanding  the  plaintiff 

U)  Cnu  Eli9.  may  still  proceed  against  the  debtor  ;(a)  and,  if  the  escape 

^^^^^2  ^  voluntary  on  the  part  of  the  sheriff,  nothing  afterwards 

WiU'  294.      will  purge  it4,b)  The  case,  aIso,of  Zon^ i/(?n,ezecutQr  oiDicJi^ 

v.*^I2».     2  cnson^  v#  the  African  Co*  and  Dociwray^c)  is  analogous  to 

fl%\^  ^^'  ^^*  *  ^^^^  there,  the  complainant,  executor  of  DicketiBon^ 

\b)  2  WiU.    brought  his  bill  to  be  reUeyed  from  a  judgment  which  Dock' 

M  Prtc*  Ch*  ^''^y  ^^  recovered  against  his  testator  for  a  trespass,  and 

32i<  i^e  bill  was  dismissed,  as  to  the  defendant  Dociwraifi    So 

here  the  sheriff  asks  to  be  relieved  against  a  verdict  foun4* 

ed  on  a  trespass  which  he  had  himself  committed* 

That  Nelson  Anderson  indemnified  the  sheriff^  and  thaty 
therefore,  the  sheriff  ought  to  have  the  same  remedy  whidi 
he  would  have,  is  an  argiunent  of  no  wei^t*  Starke^  the 
sheriff,  either  gave  Anderson  notice  of  the  suit,  or  he  did 
not^  If  he  did  not,  Anderson  might  plead  the  want  of  nor 
tice  in  bar  of  his  action  against  him  on  the  indenmifying 
bond*  If  notice  liras  i^ven,  (which  is  most  probable,)  An* 
dersdn  was  the  substanual  defendant  to  the  suit,  and  ti^( 
terdict  was  foufad  against  him.  The  sheriff  was  Andersovis 
agent;  as  in  the  ca^e  last  cited,  JPicietison  was  agent  for 
die  African  Company^  who  wei-e  compelled  to  indemnify 


In  the  $id  Year  of  the  Commmwealth.  US 

Strike  out  Anderwi  from  Ae  bill»  and  Starke  has  ckarly  awil,  isos. 
aorigfatto  die  relief  requested;  and,  in  every  point  of  viewi    Anderton 
Andereon  ottgkt  to  be  bound  by  .the  verdict  as  much  as  «nd  surk^ 
Starke.  Fox  iuxl 

If  Anderson  be  entided  to  an  account^  he  may  go  on  for      ^^^"' 
it  in  anodier  shape,  notwithstanding  his  injunction  is  dis-' 
solved ;   ibr  in  the  case  of  White^  Whittle  &?  Co.  v.  Ba- 
nister's ExtcuiorSj(a)  the  injunction  was  dissolved,  and  Ac  (^  I  Wash, 
complainants  left  to  pursue  the  effects  of  Banister's  estate. 

Let  it  be  admitted  that  the  verdict  changed  the  property ; 
yet  the  Jury  had  a  right  to  give  more  than  the  value  ;  the 
overplus  being  damages  for  the;  trespass.  But  there  is  no 
case  where  a  Court  of  Equity  has  granted  a  new  trial  for 
excessive  damages,  without  proof  of  fraud. 

As  to  the  point  that  the  executor  who  sold  had  not  a  right 
to  purchase^  this  is  not  the  law  of  Virginia;  the  custom  of 
the  country  being  altogether  opposite  to  this  doctrine ;  for 
the  rule  here  is  that,  if  the  executor  purchased  fairly^  he 
had  a  right  to  the  property  ;  if  not  fairly^  the  sale  may  be 
set  aside ;  and  that  in  such  cases,  the  burthen  of  proof  lies 
on  those  who  suggest  unfairness. 

WMi  respect  to  the  administration  account  exhibited  by 
John  Fox;  the  universal  practice  is  to  admit  such  accounts, 
settled  before  commissioners  ex  parte^  as  prima  facie  evi^* 
dence.  In  the  case  of  ^inney  v.  Jett's  Executors^  in  the 
Federal  Court,  the  Chief  Justice  of  the  United  States  de- 
cided that  the  audited  account  of  an  executor  is  prima  facie 
evidence,  and  that  it  is  incumbent  on  those  who  attack  it  to 
surcharge  or  falsify  it*  The  executor  may  say  that  he  has 
lost  the  receipts  which  he  once  laid  before  a  competent; 
tribunal ;  though  if  he  has  not  lost,  it  is  admitted  that  he 
is  boimd  to  produce  them*  If  the  account  is  not  to  be  con-t 
sidered  as  having-  any  effect  until  setdecl  by  a  commis- 
sioner of  the  High  Court  of  Chancery,  an  executor  will 
never  know  what  to  rely  upon. 

This  would  have  been  a  clear  case  if  the  account  had 
been  filed  before  the  bill :  but  its  being  filed  since  makes  no 
difference  ;  for  a  partjr  cannot,  by  exhibiting  a  bill  in  equitj-, 
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APRIL,  180B.  take  away  the  right  of  the  County  Court  to  call  the  execu- 

Anderson  .^^^  ^  «»  account  under  a  positive  act  of  Assembly  .(a) 

nd  Starke  This  acccount  was  taken  on  the  motion  of  the  executor  him- 

Fox  and    ^^^ »  ^^^^  ^^^  makes  no  difference ;  for  he  acted  in  conform 

^^'*^"-      mity  with  his  duty  in  making  the  motion.     The  hill  calfa 

(a)  See  Re^,  ^^^  ^^  account.     The  account  which  was  taken  was  made  a 

1^*  ^  L  lo'  P^^  ^^  ^  answer.     If  the  plaintiflFs  did  not  like  it,  they 

ought  to  have  exhibited  exceptions;  instead  of  which  they 

»       replied  generally^ 

As  to  contribution^  the  suit  is  still  going  on,  iot  that 
«  against  the  legatees,  in  the  High  Court  of  Chancery. 

In  reply^  it  was  argued  that  the  cases  cited  from 
Precedents  in  Chancery^  221.  aiid  2  Wilson^  294,  295, 
were  both  inapplicable.  In  the  former  the  merits  were 
against  the  agent  of  the  African  Company  s  in  the  latter ^  th^ 
party  was  not  entided  to  recover  the  full  amount  of  the  debt 
'  against  the  sheriff  for  an  escape  oji  mfsne  process;  but  on- 
ly the  damages  actufilltf  sustained. 

The  conduct  of  the  executor  was  highly  fraudulent 
throughout.  Under  the  circumstances  of  the  case,  he  had 
no  right  to  withhold  his  assent  to  the  legacy  :  his  refusal 
to  assent  was  therefore  fraudulent^  Atfrst^  indeed,  he 
did  not  refuse  ;  for  the  will  was  recorded,  September  IS^ 
1790,  and  nothing  adverse  to  Richard  Anderson^ s  ti^  ap- 
peared until  1792;  during  all  which  tiipc  JRichard  Ander* 
son  continued  in  possession.  It  is  presu^^ble,  therefore, 
^at  he  held  widi  the  assent  of  the  executon  The  produr 
cingthe  slaves  to  be  appraised,  and  the  hiring  them  to  Caty 
Anderson^  was  a  mere  sham  to  shelter  tjiem  from  Richard 
Anderson's  creditors  ;  as  the  smallness  of  the  hire  (being 
only  six  pounds  for  seven  valuable  negroes)  clearly  proved. 
The  executors  getting  possession  of  Miliey  and  her  chil- 
dren was  by  stealth  in  the  night-time,  and*  his  subsequent 
sale  was  shordy  afterwards.  There  was  no  proof  that  that 
sale  was  public^  or  that  it  had  been  advertised.  The  onus 
proband!  lies  on  him  to  exculpate  himself  by  shewing  the 
pircumstanccs.  But,  whethel*  the  sale  was  fair,  or  unfair, 
|t  was  c^rtaiply  vpid  if  no  debt  rendered  it  necessary.    A 
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sale  to  a  third  person  by  an  executor  is  good,  though  no  avkil,  I80i 
debt  require  it ;  the  executor  being,  in  that  case,  reaponsi*  ^jStder^bT^ 
ble  to  the  legatees  ;(a)  but  it  is  otherwise  where  the  ezecu*  «nd  Surk« 
tor  is  seller  and  buyer  both*  y^x  and 

-  As  to  the  acccnmt^  the  decision  of  Judge  IredeUy  which  otl»». 
gave  rise  to  that  of  the  Chief  Justice  in  ^inney  v.  Jet  fa  (a)  see  SaU 
Executors  J  must  have  been  founded  on  a  supposition  that  ^-  '^9]^»  «»^» 
the  practice  here  was  to  summon  all  the  parties  inte- 
rested, as  in  England,  There  the  rule  in  the  Ecclesiastical 
Courts  is  to  serve  a  citation  on  the  legatees  and  others  2(A)  (*)  S««  4 
mid,  when  the  account  is  once  settled  m  that  manner,  it  is  Xd«»368^3du 
conclusive.  But,  it  is  said,  that  the  County  Court  had  ju- 
risdiction to  settle  the  account.  If  so,  the  legatees  ought 
to  have  been  summoned ;  if  it  had  not,  there  is  an  end  of 
the  question.  Indeed,  said  Mr.  Wickham^  I  lay  down  the 
broad  principle,  that  an  accounttakene;r^arAf  without  sum- 
moning the  legatees,  ought  to  have  very  little  weight  in  a 
Court  of  Chancery.  To  consider  it  as  evidence  would  vio- 
late two  important  rules  of  law  ;  that  the  best  evidence  the 
nature  of  every  case  admits  shall  be  produced ;  and  that  no 
person  shall  be  judged  unjieard.  It  would  be  unjust  to 
make  it  incumbent  on  the  legatees  to  surcharge  or  falsify; 
because,  although  many  items  might  be  altogether  fictitious, 
it  might  not  be  in  their  power  to  shew  their  impropriety  ; 
it  being  impossible  to  prove  a  negative.  But,  be  the  gene- 
ral principle  as  it  lAay,  in  this  case  the  bill  of  the  com- 
plainants demanded  an  account;  not  an  account  taken  ex 
parte  before  commissioners  nominated  by  the  executor  him- 
self and  appointed  by  the  County  Court  without  the  know- 
ledge of  the  legatees  ;  but  an  account  before  a  commis- 
sioner of  the  Court  of  Chancery,  in  presence  of  all  the  par- 
ties ;  not  an  account  merely  recorded  rvithout  examination^ 
as  is  always  the  case  in  the  County  Courts  ;  but  an  account 
open  to  scrutiny  and  exceptions,  before  it  should  be  re- 
ceived* 

.  The  account  itself,  as  exhibited,  is  highly  objectionable 
on  its  face;  PAori^,  a  valuable  negro  girl,  having  been  credit* 
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APRIL,  1808.  ed  at  \1U  10^.  Od.  only  ;  Ag^y  at  3r/»  10^.  Od.  and  Char^ 
^^JJJI^^^  /<?^^^  and  PAt/  altogether  omitted.  In  every  point  of  view, 
and  Starke  therefore,  a  new  account  ought  now  to  be  directed. 

V. 

Fox  and 

^^^^"-  Mondaij^  April  IS.      The  Judges  delivered  their  opi- 

nions, 

Judge  Tucker.    The  equity  of  the  appellants  in  thii 
cause  depends  upon  several  distinct  questions  both  of  fact 
and  of  law. 
.•  1.  Whether  diere  was  any  actual  gift  hy  Mrs.  Susanna 

Fox^  in  her  life-time,  of  the  slaves  in  question,  to  her 
daughter,  the  wife  of  Richard  Anderson?  It  seemed,  I 
thought,  to  be  conceded,  toward^  the  close  of  the  argu- 
ment, that  there  was  no  evidence  of  such  a  gift;  nor  have 
I  been  able  to  find  any  direct  evidence  in  the  record  to 
that  effect ;  and  the  presumption  from  circumstances  is,  I 
think,  against  it* 

2.  That  if  Mrs.  Anderson  was  entitled  only  as, a  legatee, 
the  executor,  Mr.  Fox^  had  assented  to  the  legacy*  This 
is  flady  denied  by  the  ansM^ers,  ai^d  there  is  peither  direct 
nor  collateral  evidence  to  contradict  the  answer. 

o.  That  Mrs.  Fox  left  assets  sufficient  to  pay  all  her 
^ebts  without  recourse  to  her  slaves,  which  were  specifi- 
cally devised.  Upon  this  point  the  evidence  is  very  unsa- 
tisfactory. The  executor  swears,  that  tfae  wijl  of  Mrs.  Fox 
directs  her  just  debts  to  be  Jirst  paid,  and  authorises  her 
executors  to  dispose  of  any  part  of  her  estate  for  that  pur- 
pose ; ,  which  is  correct.  He  then  proceeds  to  state,  that 
his  testatrix  left  only  fourteen  slaves,  whom  he  names,jft?e 
of  which,  also  na^ned,  were  sold,  and  the  produce  of  the 
sale  credited  the  estate ;  but  the  account  to  which  he  refers 
has  omitted  a  credit  for  one  of  them,  named  Charlotte. 
Another,  whom  he  statps  to  have  been  a  runaway  for  a 
'  jnsiilerable  time,  and  to  have  been  retaken;  and  that  he 
'  or/:d  be  sold  for  the  use  of  the  estate,  is  not  mentioned 
.  tne  accc3unt  referred  to,  nor  in  any  subsequent  accounts 
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*'  That  the  estate  of  hb  testatrix,  after  a  full  settlement  of  A^RrL,  isoa- 
*'  all  accounts  with  hini,  is  greatly  iadebted  to  him,  as  will   ^^"j^^^ 
**  ^pear-  by  a  certificate  of  the  commissioners  appointed  for   and  Starke 
*'  that  purpose*"  The  account  thus  referred  to,  appears  to     Yo\  and 
have  been  submitted  by  an  order  of  Louisa  County  Court,      od^ers. 
after  the  commencement  of  this  suit,  on  his  own  motion^  to 
six  commissioners  named  by  the  Court,  or  any  three  of 
tiiem,  to  whom  it  is  referred  to  examine^  state^  and  settle 
the  same,  and  to  make  report  thereof  to  the  Court,  which 
three  of  them  accordingly  did,  at  the  next  succeeding 
Court.     The  bill  contains  a  prayer  that  Fox  may  "  settle 
*'  his  executorship  of  the  estate  of  his  testatrix p^  but  does 
not  suggest  any  fraud  in  the  accoimt  rendered ;  probably^ 
because  it  was  after  the  bill  was  filed ;  nor  is  there  any  ex- 
ception to  the  answier,  to  which  it  is  said  to  have  beeh  an- 
nexed, nor  was  there  any  motion  for  a  reference  thereof  to 
a  commissioner,  as  perhaps  ought  to  have  been  done,  un- 
less it  was  intended  to  accept  it^  altogether^  as  it  stood. 
And,  although  a  general  replication  was  made  to  the  an- 
swer, and  a  general  commission  awarded  to  take  deposi- 
tions, none  appeared  to  have  been  taken,  with  a  view  to 
surcharge,  or  falsify,  the   executor's  account.     But  the 
account  is  objected  to  as  a  mere  ex  parte  proceeding, 
on  the   motion  of  the   executor  himself  without  having 
bsen  first  summoned  to  render  his  account,  and  without 
any  summons  issued  to  the  legatees,  creditors,  or  other 
persons  interested,    to  appear  and  attend,    and  contest 
the  settlement  if  they  should  think  proper.      This  ap- 
pears to  be  the  course  of  the  Ecclesiastical  Courts  in  En* 
gUmdy  as  cited  by  Mr.  Wickham^{a)  but  I  have  strong  («)  4  Bum^i 
grounds  to  believe  has  never  been  practised  in  this  coun-  ^f^^"^*' 
try,  even  in  the  former  General  Court,  which  united  com- 
mon law,  chancery  and  ecclesiastical  jurisdiction,  within 
its  powers,  and  was  the  Supreme  Court  in  this  countiy, 
until  the  revolution.     To  call  in  question  a  practice  sanc- 
tioned by  that  of  the  Supreme  Court  of  the  country  for 
perhaps  a  century,  and  never,  that  I  know  of,  drawn  in 
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APEiLylSOS.  Question  before  the  present  occasion,  is  what  I  xanndt  pfd-^ 
^^J^^J^^  sume  to  do.  It  ou^t^  therefore,  I  conceive^  to  be  takcnr 
Mid  Starke  as  prima  facie  evidence  of  the  several  charges^  and  credk9 
Fox  and  therein  contained*  But  stiU,  any  person  interested  ^lerein^ 
others,  may,  I  conceive,  be  at  liberty  by  a  bill  in  equity  to  mrchargm 
Ktidfalsifff  the  whole,  if  capabie  of  adducing  satisfactory  evi« 
dence  to  that  purpose.  The  present  account^  for  example^ 
may  be  surcharged  hy  a  reference  to  the  defendant's  ow« 
answer,  which  admits  the  sale  of  one  of  the  negroes,  {Char* 
lotted  not  credited  in  that  account*  It  may,  perhaps,  be 
falsified  also,  if  it  be  true,  as  suggested  by  the  appeUant^* 
counsel,  (though  posubly  he  may  be  mistaken,)  that  there 
was  in  fact  no  bond  from  the  testatrix  to  her  e3cecutor«  TW 
presumption  is  against  him  upon  the  face  of  the  account^ 
which  states  the  amount  of  the  principal  even  to  a  farthings 
and  charges  interest  upon  it  from  a  particolar  day,  which 
was  probably  the  date  of  the  bond.^  I  mention  it  only  to 
illustrate  my  conception  ci  the  proper  course  in  such  caaea^ 
which  I  take  to  be  this :  The  party  who  wishes  to  opei^ 
an  executor^s  account,  (which  has  been  returned  and  vm^ 
dited  by  commissioners  appointed  by  the  Court  which 
granted  the  probate  of  the  will,)  by  a  bill  in  equity,  in  or« 
der  to  surcharge  and  falsify  the  account  so  audited  and 
admitted  to  record,  ought  in  hifr  bill  to  suggest  the  grounds 
upon  which  he  means  to  surcharge  or  falsify  the  account  ^ 
and  call  for  the  inventory,  appraisement,  and  account  of 
Saks  of  the  estate,  together  with  the  vouchers  in  the  hoidt 
of  the  executor.  And,  in  case  of  any  fraud,  coi^eahnent^ 
or  diminution  in  the  inventoiy,  or  in  the  account?  render- 
ed, he  ought  to  suggest  the  same  in  his  bill,  and  seek  a  dis* 
covery ;  or,  if  any  fraud  or  malpractice  shall  have  been 
cDmmitted,  or  so  supposed^  in  the  payment  of  debts,  or  the 
settlement  of  accounts,  or  in  the  conduct  of  the  sales,  these 
things  ought  also  to  be  specifically  charged  in  the  biU,  that 
the  executor  may  discover  the  same  by  his  answer*  And| 
upon  a  reference  to  the  commissioner,  the  accounts  so 
audited  and  returned  to  the  Court  granting  die  probate. 
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6Ught  to  be  admitted  in  every  respect  as  just  and  true,  ex-  april,  1808» 
cept  as  to  such  articles  as  may  be  surcharged  or  falsified    jjj^^rson 
by  the  evidence  produced  to  Aim«(i)    In  the  present  case,   and  Starke 
■3  there  was  no  motion  made  for  a  reference  to  a  commis^     pox  and 
sioner,  I  am  inclined  to  think  it  was  not  incumbent  on  the      °^^^"' 
Chancellor  to  refer  the  accounts,  (as  I  see  no  necessity  for 
putting  the  parties  to  such  an  expense,  where  the  accounts 
are  neidier  long  nor  intricate,)  were  it  not  that  the  answer 
itself  disclosed  the  omission  above  nodced,  therein*     This 
of  itself  was  sufficient  to  direct  a  reference,  and  the  omis* 
•ioa  to  do  so,  was,  I  think,  an.  error«     Especially  as  there 
were  some  other  reasons,  arising  also  out  of  the  answer^  to 
aiippose  that  the  executor  has  not  rendered  as  perfect  an 
account  of  the  assets  which  came  to  his  hands,  as  pos- 
sibly he  mig^t)  or  that  he  omitted  to  possess  himself  of 
S4ich  parts  of  the  es^^  of  his  testatrix,  as  he  notices  in  the 
latter  part  of  his  answer. 

As  to  the  purchase  of  the  negroes,  MtUey  and  her  chil« 
dren,  by  the  executor  himself,  I  am  by  no  medns  prepared 
to  say^  with  the  counsel  iar  the  appellants^  that  he  is  to  be 
regarded  as  a  rnere  trustee^  as  to  the  property  of  his  testa- 
trix^ so  exposed  to  sale,  and  purchased  by  himself.  If  this 
Court  were  to  declare  the  law  to  be  such  in  all  cases,  even 
Hfhere  there  was  an  undoubted  deficiency  of  assets,  and, 
although  the  sale  should  have  been  made  after  due  notice, 
at  public  auction,  and  with  all  possible  fairness,  it  would 
{Hobably  be  the  immediate  parent  of  a  thousand  suits  in 
Chancery,  to  set  aside  such  purchases,  either  in  behalf  of 
the  legatees,  distributees,  or  creditors ;  although,  as  fre« 


(1)  Kote  by  Judge  Tucker.  <*  The  omu  probandi  is  always  on  the 
**  party  baTing  liberty  to  turchargt  and  JaUifj :  for  the  Court  always 
^  takes  h  as  a  stated  account,  and  establishes  it ;  but,  if  any  of  the  par- 
'*  ties  cao  shew  an  ofniMtan^  for  which  credit  ought  to  be  given,  that  is 
'  **  a  wreharge.  Or«  if  any  thing  is  inserted  that  is  a  wreng  charge,  he  is 
**  at  liberty  to  shew  it,  and  that  is  a  faUifitation :  but  that  must  be  by 
^*  proof  m  hit  ann  tidi.^  Per  Ld.  Hardw,  2  VcZ.  566.  Pitt  V.  Choimondeley, 
See  also  S  Sr9, 63.  Bromneil  y.  Mrownelt, 
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APRIL,  1805.  qucntly  happens,  the  executor  should  ^^vc  been  largfcly  in 

^"^X^^  advance  for  his  testator's  estate,  and  should  have  saved 
Anderson     ^  ... 

and  Starke  it  from  total  ruin  by  his  exertions.     What  would  be  the 

Fox^and  consequences  of  such  a  doctrine,  if  we  were  to  declare  that 
others,  the  progeny  of  a  female  slave,  so  purchased,  at  any  distance 
of  time,  might  be  recovered  against  the  representatives  of 
a  deceased  executor,  or  those  claming  under  him  ?  The 
practice  has  been  too  general  in  this  country,  and  has  pre- 
vailed too  long,  to  be  now  drawn  in  question,  by  analogy 
to  the  doctrines  in  England^  concerning  trustees  of  lands, 
or  commissioners  of  bankrupt.  For  though  executors  and 
administrators  are,  to  many  purposes^  considered  as 
trustees  in  a  Court  of  Equit}^,  they  are  not  so  in  all 

(a)  2  Tee.  cases  J  d)    At  the  same  time,  I  am  free  to  declare,  that  I 

482.  • 

think  there  may  be  cases,  where  the  sale  of  a  slave  by  an 

executor  may  be  avoided  by  a  legatee,  distributee,  or  cre- 
ditor of  the  testator,  as  I  have  before  said,  during  the  last 
(i)  Ante,  p.  term,  in  the  case  of  Sale  v.  Roy^(Jb)  from  which  opinion  I 
have  found  no  reason  to  depart. 

It  only  remains  to  consider  two  other  points : 
The  recovery  by  Joseph' Fox  is  expressly  denied  both 
by  that  defendant  and  jfohn  Fox,  the  executor,  to  have 
been  by  collusion*  I  therefore  think  the  bill  was  properly 
dismissed  as  to  him.  The  suit  for  contribution,  I  under- 
stand, is  still  depending  before  the  Chancellor.  Nothing, 
therefore,  ought  to  be  said  as  to  that  point. 

The  next  question  is,  whether  the  injimction  ought  to  be 
dissolved  at  this  stage  of  the  proceedings.  And  I  incline 
to  think >  it  ought  not ;  for  the  damages  against  the  sheriff 
who  leyied  the  execution  and  sold  the  slaves,  appear  to  be 
vindictive,  rather  than  according  to  the  value  of  the  pro- 
perty as  twice  before  sold  at  public  sale.  And,  if  the 
complainants  should,  upon  the  final  hearing  of  the  cause, 
•be  entided  to  relief,  they  would,  in  that  case,  be  kept  out 
of  the  money  which  they  had  wrongfully  paid,  for  a  long 
time.  For  these  reasons,  I  do  not  think  the  injunction 
ought  to  be  dissolved,  and  I  concur  in  the  decree  which 
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has  been  agreed  to  in  conference  by  the  unanimous  opinion  afril,  1808- 

of  the  Court.  ^^^'^^*^ 

Anderson 

and  Starke 
Judge  Roane.  There  is  no  doubt  but  that  the  damages  Fox  and 
given  in  this  case  were  vindictive,  and  that  the  Jury  in  as-  othew. 
sessing  tliem,  had  not  a  due  regard  to  the  injury  actually 
sustained*  This  is  evident  from  the  testimony  of  three  of 
the  jurors  themselves ;  from  a  comparison  of  the  sum  re* 
covered  with  the  prices  for  which  the  slave  in  question  had 
been  twice  sold  at  two  several  public  sales ;  and  from  the 
offer  of  the  appellant  Anderson  to  give  her  up  with  her  in- 
crease, in  lieu  of  the  sum  recovered.  It  is  a  case  in  which, 
I  presume,  even  a  Court  of  Law  would,  on  a  timely  and 
proper  application,  have  granted  a  new  trial ;  as  such  Court 
would  have  had  sufficient  data  from  whence  to  infer  that 
the  verdict  had  gready  exceeded  the  standard  of  justice. 
But  as  to  a  Court  of  Equit)'',  the  case  of  Ross  v.  Ptnes^(a)  («)  3  Call, 
informs  us,  that,  although,  in  matters  of  forty  a  Jury  is  not 
bound  to  an  exact  calculation,  yet,  where  a  verdict  is  owing 
to  sudden  passion  in  the  Jury,  it  ought  not  to  bind ;  but  it 
IS  the  duty  of  the  Chancellor,  in  such  case,  to  moderate 
the  verdict.  In  that  case,  this  temper  in  the  Jury  was 
merely  inferred  from  the  enormity  of  the  second  verdict 
compared  with  the  first,  and  confronted  by  the  Judges' 
certi(u:ate,  that  the  verdict  was  against  evidence :  In  this 
case,  this  temper  is  admitted  by  the  jurors  themselves,  and 
3s  further  manifested  by  a  reference  to  the  data  just  men- 
tioned. 

Notwithstanding  this  character  of  the  verdict,  however, 
if  this  were  now  a  mere  law  case,  as  no  motion  for  a  new 
trial  was  made  in  the  Court  of  Law,  I  should  doubt  whe- 
Aer  this  Court  ought,  on  this  ground,  to  interfere.  Even 
the  alleged  circumstance,  that  Anderson  received  no  notice 
from  his  co-plaintiff  of  the  pendency  of  the  suit  against 
him,  and  therefore  did  not  defend  it,  would  probably  not 
furnish  a  just  exception  from  the  general  doctrine.  It 
ought  not  to  affect  a  verdict  duly  obtained  by  the  appellee 
pgai^st  a  proper  and  sufficient  party. 
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AVKiL,  1808.     But  this  is  not  a  mere  legal  controversy.  Circumstanced 
Anderson    ^^**^  *^  ^*  which  could  not,  have  been  properly  and  availa* 

and  Surk#  Wy  brbught  forward  in  the  trial  at  law,  and  which  are  pe- 
Fox  And  culiarly  proper  for  the  interpoeition  of  equity*  For  exam- 
otfiers>  pi^^  ^^  public  sale  of  the  slave  in ,  question,  and  purchase 
by  the  executor,  purported  in  him  a  complete  legal  title : 
but  in  equity  it  is  more  practicable  and  oiore  proper  than 
at  law  to  impeach  that  sale  by  an  inquiry,  (which  will  m« 
volve  an  accoimt  of  the  executorship,)  whether  it  was  ren- 
dered necessary  for  the  payment  of  debts,  and  whe^r  it 
%vas  competent  for  the  executor  himself  to  purchase*  On 
these  grounds,  ulterior  to  any  existing  in  the  case  at  law, 
or  at  least  existing  more  efficaciously  in  a  Court  of  Equity^ 
it  is  competent  in  such  Court  to  impeach  the  verdict  and 
demand  a  hearing  of  the  case  in  equity,  although  a  motion 
for  a  new  trial  was  omitted  to  be  made  before  the  Court  in 

'  which  the  verdict  was  rendered. 

It  is  not  necessary  to  decide,  how  far  an  ex  parte  settle^ 
ment  of  his  accounts  by  an  executor,  with  commissioners 
appointed  by  the  County  Court,  on  his  motion,  b  vafid« 
That  question  is  very  important,  and  I  should  require  to 
be  aided  by  a  fuller  argument  than  has  yet  been  urged^ 
were  it  now  to  be  solemnly  settled.  I  believe,  however, 
that  the  usage  and  understanding  of  the  country  has  been 
to  give  to  such  settlements  some  validity.  But,  as  to  the 
case  actually  before  us,  I  am  dearly  of  opini<Hi,  that,  after 
a  suit  is  brought  against  an  executor,  the  direct  object  of 
which  is  to  inquire  into  and  enforce  a  full  and  fair  settle- 
ment of  his  accounts  before'  the  Court  of  Chancery  or  its 
commissioners,  the  defendant  shall  not  elude  tfiat  object  by 
slipping  away  into  another  County,  and  making  an  ex  parte 
settlement  by  auditors  appointed  on  his  own  motion.  A 
settlement  of  this  kind,  and  made  under  tfiese  circum« 
stances,  shall  not  affect  or  arrest  the  avowed  ofcject  of  the 
suit,  as  before  mentioned.  I  lay  no  stress  upon  the  eir« 
cumstance,  that  the  record  does  not  exhibit  ^ny  particular 
potion  on  the  part  of  the  appdlant?  for  a  reference  of  the 
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axrcoimta  to. a  commissioQen    Th«  bill  is  always  before  A9jtxL,i80B* 
the  Chancellor,  and  it  contains  a  prayer  for  an  account.    In    jJJJ^''^^^^ 
the  case  before  us,  the  seulement  exhibited  is  not  only  of  and  Starke 
the  character  just  mentioned,  but  it  omits  a  credit  of  a  nc-     pox^kiKl 
gro,  admitted  by  the  answer  of  y.  Fox  to  have  been  sold,      otbert. 
belonging  to  the  estate  in  ques^n.     Thi^  circumstance  — '•"•""'^ 
alone  is  conduaire,  that  a  new  account  is  necessary. 

As  to  the  general  question,  whether  an  executor  can 
purchase  slaves  sold  by  himself  at  pubhc  sale,  xvJien  ncces* 
Mory  for  the  payment  of  dektSy  neither  is  t/uU  question  ne* 
ce8saryto4>e  decided  in  the  ca^e  before  us«    The  consir 
derations  on  which  the  decisions  cited  on  the  part  of  the 
appelkunta  are  founded,  appear  to  me  to  be  important ;  but 
1  am  not,  at  present,  prepared  to  say  how  far  these  deci- 
sions consist  with  the  usage  and  understanding  of  thia 
CQuntry  upon  this  subject  ^  or  what  m^t  be  the  consequences 
of  adhering,  in  cases  of  diis  kind,  to  the  principle  stated 
in  those  decisions.     I  hare,  however,  no  hesitation  to  say, 
that  a  purchase  made  by  an  executor  of  propeity  sold  by 
himself,  in  a  case  where  in  truth  no  sale  was  necessary^ 
may  be  vacated.     In  the  case  of  Exver  v.  Corbet^ia)  cited  (a)  tP-  iViiu. 
last  term  in  the  case  afSak  v.  Xoy^  the  decision  in  wliJch  ^^ 
case  entirely  conformed  to  it,  it  was  held  that  a  purchaner 
of  personal  goods  from  an  executor  shall  not  have  Iiis  title 
impeached,  **  for  that  it  is  not  reaeonable  to  put  every  pur- 
**  chaser  from  an  executor  to  take  an  account  of  the  testa- 
*'  tor^s  debts^  and  that  this  would  lay  an  embargo  on  per- 
*^  sonal  estates  in  the  hands  of  executors,  which  would  be 
^*  attended  with  great  inconvenience.*'     A?  to  &trimgevs^ 
who  purchase  from  executors,  these  reasons  hold  vciy 
Btrongly;  but,  as  to  the  executor  himself^  who  is  at  all 
tinges  conusant  of  die  state  of  the  testator^s  affair^,  the 
reason  seems  to  fail ;  smd,  if  an  executor  sells  and  pur- 
chases .  in  himself  property  which  he  knows  (or  might 
know)  he  had  no  right  to  sell,  he  is  npt  injured,  and  cannot 
icomplain,  if  his  purchase  under  such  circumstances,  should 
be  vacated*    I  have  no  difficulty,  therefore,  in  ^aying^  tliat 
Vol. «.  h\ 
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APRit,  1808.  if  the  state  of  the  testator^s  assets  in  the  case  in  quesdoa 
^Anderoon^  (which  will  be  ascertained  by  the  account  to  be  taken)  did 

and    Starke  not  justify  the  sale  of  this^  or  sotae  other  part  of  the  pro* 
Fox  ahd    pcity  devised  to  Richard  Anderson^  die  sale  itself  should 
^^^^     be  considered  as  if  it  had  never  been  made. 

As  to  contribution-  from  the  other  legatees  in  this  case^ 
the  plaintiffs  have  bnoug^t  the  cause  to  a  hearing  without 
including  such  legatees.  Such  contribution,  th^efore^  (as 
between  the  parties  to  this  suit,)  cannot  be  decreed.  The 
pbdntiffs,  however,  will  still  have  liberty  to  proceed  against 
them,  and,  if  theit  property  be  liable,  may,  in  the  final  ar<» 
rangement  in  this  suit,  make  an  end  of  the  whole  ca^  by 
obtaining  against  them  also  a  decree  for  contribution^ 

It  results  from  these  ideas,  1st.  That  an  account  ought 
to  be  taken  of  the  state  of  S*  Foofs  assets ;  2dly«  That  if 
that  result  should  shew  that  the  sale  and  purchase  by  y* 
Fox^  of  the  slave  in  question,  was  made  unwarrantably,  and 
without  necessity,  (of  which  the  Chancellor  will  judge  on 
the  report  made  to  him  by  the  commissioner,)  the  sale 
shall  be  considered  as  invalid,  and  the  property  in  the  said 
negro  as  having  existed  in  Richard  Andersotiy  at  the  time 
of  the  levying  the  execution  under  which  she  was  pur- 
chased by  the  appellant,  N.  Anderson.  This  result  would 
put  an  end  to  the  cause,  and  call  for  a  perpetual  injunction 
to  the  judgment  in  question ;  and,  3dly.,  That  if,  on  the 
contrar}%  the  sale  and  purchase  be  justified,  and  the  slave 
in  question  consequentiy  considered  to  have  belonged  to 
y.  Fox  at  the  time  of  the  sale  to  the  appellant ;  the  veidict 
in  the  trial  at  law,  for  the  trespass,  having  been  produced 
by  improper  motives  on  the  part  of  the  Jury,  and  being  Sqs 
a  sum  greatiy  exceeding  the  value  of  the  skvea,  or  any  in- 
jury which  tile  appellee  has  sustained  by  the  trespass ;  t 
new  trial  ought  to  be  granted,  and  the  appellants  n^iade  lia- 
ble only  for  the  sum  recovered  in  such  second  trial.  I  am 
of  opinion,  therefore,  that  the  decree  be  reversed  as  to  yphn 
'  Foxy  the  injunction  continued,  and  the  cau^e  remanded  t% 
be  proceeded  in,  in  conformit>' with  the  ideas  ngw  sta^f^di 
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Judge  Fleming  pronounced  the  following  as  the  Dfi-  april,  idOS^ 
VRKfii  which  had  been  unanimoushf  agreed  to  in  conference.  '^jJJJ^J^J^JJJJ^' 

and  Starke 

^  This  Court  having  maturely  considered,  &c.  b  of  opi-    pox  and 
^  nioa  that  the  said  decree  b  erroneous  in  dbmissing  the      ^^^ 
•*  appellants'  bill  as  to  the  said  ^okn  Fox^  instead  of  direct*  " 

.^  ing  an  account  to  be  taken  of  his  admiobtrationof  the  es- 
*'  tate  of  his  testatrix,  the  said  Susurina  Fox  ;  but  that  there 
^  is  no  error  in  so  much  of  the^  said  decree  as  dismbse^ 
^  the  bin  against  the  said  Joseph  Fox*  Therefore,  it  is 
^^  decreed  and  ordered  that  so  much  of  the  said  decree  as 
^^  is  stated  above  to  be  erroneous,  be  reversed  ;  that  so 
^  much  thereof  as  b  stated  not  to  be  erroneous,  be  aeti&m*- 
*^  ED,  &c«  And  ^s  Court  prt>ceeding  to  make  such  de- 
^^  cree  as  the  said  Superior  Court  of  Chancerj  ought  to 
^  have  pronounced,  It  is  further  declined  and  ordered^ 
^^  that  the  said  Thomas  Gardner^  administrator  as  aforesaid 
^^  of  John  Fox  deceased,  do  make  up  before  a  commission- 
^^  er  to  be  appointed  by  the  said  Court  of  Chancery,  a  full 
*^  and  true  accovmt  of  the  said  John  Foois  adminbtra* 
^  tion  on  the  estate  of  the  said  Susarma  Fox  deceased,  after 
^^  due  notice  to  the  adverse  pardes  ;  and  that  the  said  com*' 
^  missioner  make  report  thereof  to  the  said  Court  of  Chan- 
^  eery  (or  further  proceedings  to  be  had  thertom  And,  if^ 
^  on  such  account,  it  should  appear  to  the  satisfaction  of 
'^  the  said  Court  that  the  sale  of  the  slave  JUUUtfy  in  ques- 
•*  tion  in  thb  suit,  or  any  other  part  of  the  property  be- 
^  qneathed  to  Richard  Anderson  in  and  by  the  last  will  of 
♦*  the  %z\ASttsannaFox  deceased,  was  necessary  for  the  pay* 
*^  merA  of  her  debts^  the  sale  made  by,  and  purchase  of  th« 
^  said  slave  Miiley  by  the  said  John  Fox,  be  ooNriRMED  ; 
^  that,  in  that  event,  a  new  trial  of  the  issue  in  the  actiou 
^  of  trespass  in  the  proceedings  mentioned  be  awarded  by, 
•*  pnd  Ae  verdict  certified  to,  the  said  Court  of  Chance- 
^  ry ;  with  liberty  to  the  appellant.  Nelson  Anderson^  to  be^ 
^  come  a  party  defendant  in  the  said  bsue  and  defend.^ 
^  same;  that,  upon  the  return  of  di^  irerdia  aforessud,  if 
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▲TRiL,  idps.  ^  the  sum  thereby  recovered  be  of  smaller  amount  than  the 
^^^/^^  "  ^^n^  enjoined  in  this  suit,  the   injunction  be  decreed 
&nd   Starke  "  to  be  perpetual  for  the  excess,  and  dissolved  as  to  the  re- 
Fox  and     ^^  sidue*     But  if  the  said  account  should  ascertam  (on  the 
others.     4i  q^^^  hand)  that  neither  the  said  slave  Millet/^  nor  anjr 
-"  other  part  of  the  propertx'of  the  sud.  Richard  Anderson^ 
^  derived  under  the  wiH  aforesaid,  vra»  necessarily  sdid, 
^^  or  liable  to  be  sold^  kpe'  paymei^  of  th^  debts  of  the  said 
^  testatrix,  that  then,  and  in  that  event,  the  purchase  tS 
"  her  by  the  said  John  Fox  should  be  held  to  be  void  ;  and 
^  also,  as  depending  thereupon,  the  verdict  in  the  action 
**  of  trespass  aforesaid »  and  that  the  said  Nela$n  Andei^- 
**  ton  be  decreed  to  be  quieted  in  his  purchase  of  the  slav^ 
^  aforesaid,  and  the  injunction  grafted  in  this  case  be  dc- 
**  clared  to  be  perpetual^^ 


Hitc's  heirs  and  devisees  against  Wilson  and 

Dunlap, 

And  the  same  against  the  same^ 

A  dcfen-  THESE  ^vere  two  writs  of  supersedeas  obtdned  by  the 
wUhing  to  heirs  and  devisees  of  John  J?f^^  deceased,  from  a  Judge  olf 
•3f*  (in^*^-^  General  Court,  to  two  judgments  of  the  Coimty  Court 
position  to  a 

writ  oftuper^eat)  of  a  releatc  of  t?^ort»  or  of  any  other  matter,  not  being  properly 
a  part  of  the  reeonl,  ought  not  to  move  tlie  Court  to  ^uash  the  wtertedeat,  but  i^ould 
plead  in  bar  such  a  releaM^  or  other  mattor  ;  and  an  iasue  joined  os  fUck  plea  oi^^ 
to  be  tried  by  a  Jury. 

s 

A  bill  of  injimciion  and  the  proceedingt  thereupon,  are  not  preperly  part  of  the  re^ 
90rd  of  the  judgment  at  eommm  law  f  neilher  ought  such  papers  to  be  brought  m 
to  the  Superior  Court  by  a  ctrthrari  /  on  a  sugget tionr  «f  dimiuolion  hi  tka$  itcord.  ^ 

If  a  release  of  errors  be  pleaded  to  a  tupertedeai,  and  fbund  for  the  defendant  in  er- 
ror, the  judgment  shculd  be,  not  that  the  judgment  of  the  Court  betow  bf  afrmfd^  ba% 
that  the  pUuntlfT  be  ^a^r«i  of  his  ^rit  o£  supersedeas. 

The  clerk's  suting  on  the  record,  **  which  pleas  Ihe  plamti£Gs  join,''  Sec.  is  not  « 
Coining  of  issue* 

Where  there  are  two  bsues^  in  fact,  and  the  terdict  of  the  Jury  answers  to  one  0|^- 
1^,  there  ought  to  be  a  mentrtfaeime  de  nemo. 

^ere,  wh^er  an  attorney,  in  obtaining  sin  inj\]ncti6n  for  his  client,  can  execute, 
en  his  behalf,  a  sufficient  release  of  tnon  t  ma,  if  he  •aBs  whether  sueb  rtioasft 
#oulid  be  good  though  not  under  efal  f 
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Mfrtderidt  m  favour  of  Wilson  and  Dunlapy  surviving  april,  1808. 
partners  of  CoHn  Dunhp  and  Son  and  Co.  Hdriflte^ 

The  errors  assigned  in  the  petitions  for  these  supersede-     of  Hite 
mses  need  not  be  mentioned,  as  the  controversy  turned  al-  Wilson  an4 
togedier  upon  pobts  arising  subsequently  to  the  judg-     P"nlap. 
ments. 

When  the  petition  was  presented  in  each  case,  it  was  an« 
Jiexed  to  a  record  of  the  proceedings  at  common  law ;  but, 
on  the  motion  of  the  defendants  in  error  to  the  District 
Court  of  Winchester y  (to  which  the  supersedeas  was  return* 
cd»)  suggesting  a  diminution  in  the  transcript  of  the  record, ' 
a  writ  of  certiorari  was  awarded,  on  the  return  of  which, 
other  copies  of  the  same  records  were  sent,  together  with 
a  copy  (amiexed  to  each)  of  a  bill  in  Chancery  which  had 
been  exhibited  in  the  County  Court  by  the  plaintiffs  in  er- 
ror, against  the^defendants,  for  the  purpose  of  obtaining  an 
injunction  to  both  the  judgments ;  on  the  back  of  which  bill 
was  a  writing  in  these  words  :  "  The  complainants,  in  this 
"  bill  named,  do  hereby,  by  their  counsel,  waive  and  release 
^^  to  the  defendants  all  errors  that  may.  be  in  the  proceed* 
**  ings  at  common  law.*'  ^^  ESsha  Boydj  attorney  for  plain* 
^^  tifis  r'*  also  copies  of  the  answer,  and  other  proceedings  in 
Chancery,  until  die  injunction  was  dissolved ;  of  two  judg* 
meats  afterwards  obtained  against  the  plaintiffs  in  error, 
dn  forfeited  forthcoming  bonds ;  of  a  release  of  all  errors 
in  the  last  mentioned  judgments  and  proceedings,  signed 
and  sealed  by  the  said  plaintiffs  themselves,  in  consequence 
.  of  their  having  obtained  an  injunction  to  the  same  from  the 
High  Court  of  Chancery ;  of  a  bond,  with  security,  execu* 
ted  by  diem  for  the  due  prosecution  thereof ;  and  of  an  order 
of  the  Hig^  Court  of  Chancery  by  which  the  last  mention- 
ed injunction  was  dissolved. 

On  the  coming  in  of  these  records,  the  defendants  in  er- 
ror, by  their  counsd,  pleaded  in  writing"  to  each  writ  of  su- 
persedeasj  firsts  the  release  by  Elisha  Boyd^  as  attorney 
for  the  said  heirs  and  devisees  of  John  Hite^  of  all  errors 
at  common  law  prior  to  the  rendition  of  the  first  judgment  > 
(describing  die  said  release  as  bemg  made  by  a  writing 
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AFitiL,  1S06.  siffnt4^\jy  tlie  said  Boyd^  as  attorney  fbr^  &c«  but  saymg.ncr^ 

^JJJJ^'"^  thing  of  its  having  been  requisite  to  their  obtaining  an  in* 

of  Ulte    junction  ;)  and,  secondly,  the  release  signed  by  the  plaintiffs 

Wibon  and  themselves  ;  describing  it  as  sealed  with  the  seids  of  Thea^ 

^^«^^     dorick  Lee^  Alexander  Pitt  Buchanan^  and  Bdward  Gauniy 

being  ako  hmbands  of  thefemalee  aforesaid^  the  names  of 

which  females  had  not  been  mentioned  in  the  pleas«    Each 

plea  concluded  with  a  verification  /  and  with  i^r^y  vtk^judff^ 

ment  if  the  said  T^dorici  Lee^  &?c.  might  further  to  pro^ 

secute  their  supersedeas. 

The  record  in  each  case  then  proceeds,  *^  which  pleas  the 
^^  said  Theodorick^  &Pc«  join^  and  the  same  is  contin- 
•♦  ued,"  &c. 

At  a  subsequent  term  a  Jury  was  impanelled  and  char* 
ged  the  truth  to  speak  upon  the  issue  joined^  (not  the  issuew 
joined^)  and  returned  a  verdict  in  these  words :  **  We  the 
^  Jur}'  find  that  Elisha  Boyd^  Esq.  was  the  lawfully  autho- 
**  rised  counsel  of  the  plaintiffs  in  error,  and  employed  by 
**  them  to  obtain  from  the  County  Court  of  Frederick  an 
^  injunction  to  stay  the  proceedings  as  stated  in  the  record 
^  filed  in  this  cause.  We  find  that  the  ssud  attorney 
^^  could  not  obtain  the  sa^d  injunction  from  the  said  Coun<- 
^  ty  Court,  unless  he  had  released  all  errors  in  the  said 
^  proceedings  at  law ;  and  that  he  had  been  directed  by  one 
^  of  the  plaintiffs  in  error  to  do  any  thing  which  he  might 
^^  think  necessary  in  order  to  obtain  sidd  injunction*  We 
^^  find  that  the  said£.J30y^,  attorney  as  aforesaid  did,  in  the 
^^  presence  of  the  said  County  Court,  execute  the  paper 
^^  purporting  to  be  a  release,  on  the  back  of  the  bill  of  in- 
**  junction,  in  these  words,  ficc  We  find  the  said  bill  of 
^*  injunction  in  these  words,  &c.  A»  Lindoj  Foreman.*^ 

The  District  Court,  in  each  case,  decided  that  the  law 
was  in  fiavour  of  the  defendants  in  error,  and  that  the  re- 
lease of  errors  mentioned  in  the  special  verdict  was  good  ; 
and  therefore  cRsmissed  the  supersedeas ;  from  which  judg- 
ments the  plaintiffs  in  error  appealed  to  this  Court. 

^   The  casr  was  first  argued  at  November  term,  |807. 
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Williams^  for  the  appellants.     One  of  the  issues  was  nci"  4mL»  180S.    - 

ther  tried  by  the  Jury  nor  decided  by  the  Judge.  This  leads   Heiw'^lc! 

to  the  inquiry  whether,  if  a  party  means  to  rely  on  a  re^     of  Hue 

lease  to  a  writ  of  error,  it  must  not  be  pleaded.      It  may  w^^  m4 

be  said  that  this  Court  is  not  constituted  like  the  Courts  in     I>*»^i- 

JEngland;  but  I  understand  the  law  constituting  this  Court        ' 

gives  the  Judges  power  to  try  all  questions  gro%ving  out  of 

appeals.    As  it  has,  therefore,  all  the  powers  of  the  Courts 

of  Error  in  England,  it  should  follow  the  practice  of  those 

Courts. 

The  case  of  Carleton  v.  MortaghCa)  shews  that  the  prac-  {«)  2  lji.na^ 
1  .  ^fii  Ti  ..,      1005. 1  Salk% 

tice  there  is  to  piead  the  release.     In  that  case  it  is  worthy  268.  3.  a 

of  observation  that  the  question  w^ui,  whether,  in  such  plea, 

it  was  necessary  to  lay  a  vemie^  and  it  was   decided  to 

be  necessar)'.     It  was  also  decided  that,  although  the  plea 

"was  found  against  the  defendant  in  error,  the  Court  would 

inspect  the  record,  and,  if  there  was  no  error,  would  affirm 

the  judgment*    The  same  doctrine  that  a  plea  is  necessary, 

is  laid  down  in  London  v.  Pickering^(J})  quoted,  2  Bac.Abr.  {b)2Str^tU^ 

GrviL  Ed.  497.  title  Error,  letter  L.  in  Davenar^t  v.  Raf* 

tor  /(c)  in  Edw.  AlthcmCa  case  \{d)  ^d  in  Street  v.  Ilopkin-  (c)^Ld.  Ray, 

f  i  ^  1046^105i 

It  seems,  then,  I  have  shewn  that  the  party  must  plead  Y^  ^' 
the  release.     It  follows  that  the  Jur}'  ought  to  have  answer-  t&mp,  Hardm. 
ed  to  both  the  issues,  and,  not  having  done  so,  it  is  error.  ZH^^S^*^^ 

But,  if  the  Court  should  think  it  unnecessary  to  have 
put  the  second  release  in  issue,  yet  I  contend  that  the  first 
iiras  void  ;  having  been  executed,  not  by  the  plointiiFs  in 
error,  but  by  their  attorney  at  law.     No  principle  is  better 
settled  than  that  an  attorney  cannot  enter  a  retraxity{f^  (f)Lam&.r. 
which  is  the  same  with  a  release.(g)    But,  if  the  attoniey  ^^j^*^^^ 
was  specially  empowered  to  grant  a  release,  he  ought  n6t  ^^^  ▼.   ^«> 
to  sign  in  lus  own  name  but  that  of  YAs  principal.    In  this  /^,  Cro.  yae. 
case,  it  is  true,  the  attorney  was  directed  by  one  of  his  cli-  ^^'^^%^^'' 
ents  to  do  whatever  was  necessary  to  obtain  the  injunction :  See    aito   3 
3ret  it  was  not  necessary  for  the  attorney  to  execute  the  release,  ?^\  3  ^^^ 
l^p^use  that  paight  lyxvQ  been  ^nf  by  the  coipplainants  ^  ^ 
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«  » 

A9mxL»  1808.  themselves.     If  that  authority  extended  to  the  making  a 

^r||^''^^J^  release,  it  would  comprehend  the  giving  the  injunction 
of  Hite     I;fond  also ;  for  the  one  is  as  much  a,  prc'refuisite  to  obtain- 
WHsoB  and  ^S  ^^  injunction  as  the  other*      According  to  3  Vin*  3a 
^^"*^  '  after  judgment  against  an  attorney's  client,  his  power,  un- 
der his  orig^al  warrant  of  attorney,  ceases :  and  even  where 
the  attorney  gets  a  judgment  for  his  client  he  cannot  prose- 
cute a  scire  facias  against  the  bail  without  a  new  war- 
(fl)srm.302.rant.(a) 

Salk!»^3krr     ^^^^  admitting  that  the  attorney  had  the  power,  the  re* 

w.  Jtwopd,     lease  being  to  a  matter  of  record^  ought  to  have  been  by 

{b)5  Bac^Ahr.  deed  ;(J))  whereas  here  it  was  by  a  writing  without  any  seaL 

^  '  An  indorsement  on  a  bill  in  equity  would  not  make  it  a 

matter  of  record.     If  it  was  a  record,  it  should  have  been 

pleaded  as  such  :  but  it  is  pleaded  as  any  otl\er  release  i^ 

pais  f  and  the  party  could  not  reply  nul  tiel  record.      If 

the  Jury  have  found  it  a*  a  record^  they  had  no  right  to  do 

so ;  for  they  could  not  find  any  thing  not  put  in  issue.      If 

they  can,  the  object  of  pleading  is  at  an  end  ;  and  either 

party  may  be  surprised  by  pleading  one  thing  and  giving 

toother  in  evidence* 

Hay^  for  the  appellees,  contended,  1.  That  the  District 
Court  ought  to  have  dismissed  the  supersedeas^  even  if  di« 
pleadings  and  verdict  had  been  amputated  from  the  record  \ 
for  the  releases  themselves  were  before  the  Court  by  means 
of  the  certiorari^  which  brought  up  all  the  papers.  There 
ought  not  to  have  b^en  any  pleading:  for  no  instance  could 
be  shewn  of  a  plea  to  a  writ  of  supersepeas  before. this 
case.  The  form  of  proceeding  in  a  writ  of  error  is  es* 
ftendally  distinct  from  that  on  a  supersedeas.  The  righl 
<;ourse  would  have  been,  without  any  plea,  to  have  mo^ed 
the  Court  to  dismiss  the  writ  on  the  groqnd  of  the  releafca 
of  errors. 

2.  That  the  release  executed  by  the  attorney  was  good^ 
The  rules  in  England  concerning  attorniss  do  not  offiy  to 
foumtel  at  la^  in  this  coun^T^      Jht  la^ey  aye  a  vciy 
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diffiertnt  n^  ci  people  from  the  former*    Attonues  in  En^  AFuxii,  X9Q$. 
gland  9x^  watched  with  the  greatest  severity,  and  cMinot  hSwTI!^ 
jfttir  without  a  warrant:  but  no  warrant  is  ever  given  here     of  HH^ 
to  a  lawyer  to  bring  a  suit,  or  file  a  plea :  the  power  is  al-  wikon  mi 
ways  given  verbaHy.      It  has  also  been  decided  here,((7)    l>«»lap- 
that  an  attorney's  power  does  not  cease  with  the  judgment,^^^\  ^y  muL 
but  that  he  may  receive  the  aooney  even  ten  years  after-  ^^J^j^*^  ^' 
wards.(A)  t^T^ee  sIm 

That  an  attorney  may  release  errors  is  evident  from  Ais ;  ^^^^^  \ 
that  he  may,  for  his  client,  confers  a  judgment,  which  con^^  CalU  147. 
fession  is  a  release  of  errors. 

The  custom  of  the  country  is  admitted  to  be  binding  ;(c)  (c)  /^-   134. 
and  that  custom  is  for  the  attomies  to  execute  releases  of  lo. 
errors. 

Mwy  things  decided  in  Enghnd  are  unreasonable  and 
inconsistent.     Then^  an  attorney  cannot  enter  a  retraxit 
of  the  suit,  but  may  a  renfittitur  of  the  damages  i(J)  for  (d)  I^pnb  ▼. 
which  distinction  no  reason  can  be  given.  ^^  g^*   * 

But,  admitting  that  an  attorney's  power  ceases  widi  the 
judgment,  as  ending  the  suit  in  which  he  was  em]]loyed,  in 
diis  case,  Boyd  was,  aJUr  the  decision  at  Iouk,  employed  for 
die  complainants  to  prosecute  a  suit  in  Chancery,  and 
could  not  do  it  without  e&ecuiing  the  release.  It  was  a 
power  necessarily  incidental ;  because^  without  it,  he  could 
not  obtfun  the  injunction. 

3.  That  it  was  not  necessary  for  the  release  to  be  by 
deed^  A  case  is  mentioned  in  5  Bae.  682.  before  cited,  in 
wkidii  ^  deed  is  not  necessary  to  make  a  release  effectual; 
for  a  verbal  contract  not  In^ken  may  be  released  withoot 
deed. 

Neither  is  a  release  by  record  necessaiy ;  for  a  mere  re* 

ceipi  in  pais  may  be  ]deaded  in  bar  to  a  judgment«(^)     Yet  (e)  18.  Kim 

here  d>e  rdease,  if.  not  a  record,  had,  at  least,  the  same 

s^xdienticity ;  having  been  executed  by  the  order  of  the 

Court,  and  in  presence  of  the  clerij  its  officer.      Besides, 

Aere  maybe  an  implied 9s  well  as  an  express  release.(/)  (/)  Co.  Lit. 

NQw,tiie  very  act  of  going  into  a  Court  of  Equi^  is  anim-  ^^^* 
Vol.  a  Mm 
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A*«it,  ISM.  pUcd  relea^  of  the  errors  at  law ;  for  the  injunctioti  b  «1- 

iUin»  &c  ^^3^  gnmted  on  those  terms  and  no  others  the  aiaxim  be^ 

ci  HUe     ing  diat  he  who  w»it8  equity  mast  do  equitjr,  and  release 

Ulnioii  sod  aD  technical  objections.' 

^^^'^'         Judge  Tucker.    Suppose  there  should  hupfca  to  be  «f- 

veral  parties,  one  only  of  whom  should  be  wSling  to  rdotte- 

the  errors  at  law ;  and  he  applies  to  the  Court  of  Eauily  in- 

the  name  of  them  all :  what  is  to  be  done  tiien  \ 

Hay*  I  am  not  prepared  at  present  to  answer  the  ques- 
tion ;  but,  I  suppose,  if  the  other  parties  acquiesce,  and 
auffer  the  suit  to  go  on  in  their  names,  it  is  tax  implied  rt« 
lease  on  iketrpart  ako* 

4.  It  is  unimportant  whether  the  course  taken  by  the 
counsel  in  the  District  Court  was  right  or  not,  or  whether 
that  Court  decided  upon  correct  princtpke.  If,  upon  the 
whole  record^  they  decided  right,  tiie  judgment  ought  to  be 
dfirmed  by  this  Couru 

fferungTy  on  the  same  side.  In  support  of  the  first  pohit^ 
(j)^  5?"  ^^  TiddU  Practice^  c  33.(a)  to  shew  that  the  rekaaet  or 
ttrors,  with  the  bill  and  otiier  proceedings  thereupon,  wera 
matters  of  record,  and  were  properly  brought  up  to  the 
District  Comt  by  the  certiorari.  They  might,  thereferoy 
have  been  acted  upon,  by  inepectiony  without  pkadittg* 
The  practice  of  pleadings  a  release  of  enrors  in  Engbmd  doe$ 
Aot  apply  Aerr,  because  of  the  constitution  of  our  Comt  of 
Appeals  which  has  not  the  power  of  impmdling  a  Juiy« 
Suppose  a  release  of  errors  in  the  Superior  Coiut  ^  Chw-' 
eery  upon  granting  an  injunction  to  a  judgment  of  a  Dis" 
trict  Court,  and  a  supersedeas  afterwards  awarded  by  a 
judge  of  the  Court  of  Appeals,  Can  the  parties  make  up 
sA  issue  on  the  plea  of  a  release,  and  try  it  l^  a  Jury  in  this 
Comt?  or  has  this  Court  the  power  by  law  erf*  sending  it « 
be  tried  in  any  other?  Not  an  instance  of  such  a  praetiot 
can  be  addueedt  If  then,  thk  Court  could  not  take  notiofc 
of  the  release  by  inspec^ng  tiie  record  and  deci<&ig  without 
a  Jury,  the  n)le  of  the  Court  of  Chancery  directinjf  a  ie« 
lease  pf  errors  would  be  a  mere  nullity. 
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The  pradice  of  ihe  Courto  of  Engkmd  m  tMFoee^dia^i  in  Anm  iMt* 
«nror  is  tttaSy  diffumift  from  oun*  In  one  of  the  bett  HdnfaMfi! 
hoclkm'miiB^]Aw^Smmder9^MVLtfbft^  of  Hit* 

the  whole  doctrine  relating  to  writs  of  error  may  be  found,  waJ^  tni 
^gested  with  att  the  persficoi^  for  which  that  able  editor    ^^vi^ 
is  ao  veiy  remarkd3le«(a)    .  There  it  is  said  that  a  writ  of  ^^j  ^  ^^^ 
error  is  grantaUe  ex  4eHto  jU9tUuf;(b)  and  is  considered  y^*r.  Ct- 
a  n^vi  action  i(c)  that  the  manned  of  all6wnig  it  is  merely  a  to  loi «. 
by  a  cerdficate  of  the  ckri  of  errors  that  he  has  aUowed  ^*)  J^ J^- 
it  i(cl)  and  thatit  may  be  sued  out  ^{/orr  final  judgment  i(e')  (^lOl^.  an^ 
whereas,  Arrr,  a  mipersedeat  cannot  ba  awarded  except  by  FomLjiAlfHi^ 
the  Cooct  <h:  Judge,  nor  until  tifier  final  judgment*    Hett  ^^  P*^^ 
erroraare  assigned  in  the  petition  finr  the  mperBedtxu: 
tkere^  after  the  allowance  of  the  writ  of  error*    This  intro*- 
dnces  the  system  of  jdeading  in  error,  into  the  Courts  of 
SfigJandj  which  system  is  unknown  hete*     There  are  ma* 
terial  differences,  in  other  respects,  which  wal}  iq;>pear  on  A 
fiuther  comparison* 

.  The  pkadinga  in  this  case  were  umiecesaar^,  oad  mtf 
be  Gcmaidered  as  an  infermal  inquiry  concerning  a  viaWr 
of  fact  which  the  Court  already  possessed,  and  upon  which 
^ey  ought  to  have  given  the  same  judgment  btforgj  as 
^fter  the  finding  c^  the  Juty.  The  Court  mi^t,  ex  ^fiti^f 
award  a  certiorari^  in  order  to  support  the  JHd|;ment.(/)  (J\  i  Smml 
«  It  may  be  ot)}ected,  that  the  ddendants  in  error  having  '"'* 
pleaded  the  rdease,  ^md  iaoue  being  takea^  the^  shall  ba 
bound  by  the  proceedings^  and  not  take  advantage  of  their 
own  WTos^  But  they  adu  no  advanlage  from  ^e  Verdkt^ 
t^d  only  wish  this  Court  to  give  such  judgment  as  otight 
10  have  been  given  by  the  District  Court,  even  if  the*  re<* 
leases-had  not  been  pleaded*  In  truth,  the  whole  pleadinga 
wereirri^gillar,  asidnoismie  wasjoittedindiecause.  Aftct 
the  rdbai^  had  been  pleiided,  die  filatntiSs  in  &tot  ou|^ 
to  bsev^  repKed,  and  Rendered  an  issue  to  the  country*  In^ 
liead  of  that,  the^entry  is,  ^^  which  i^eas  the  said  Zer,  &e* 
•^  join;^'  and  jthiaisjip  joining  of  issuoCf)  (•)  i,  jir^^ 

w^  ^  ^        *.  --         •-•.  •  -  ^^    Stevent 

▼•  Tafiafirr0.  See,  ai  toitktform  of  pleidkig:  »  fsletae  oferrorfi  tnd of  joinkr  Inui^ 


!i^6^  J^^fMrntt  Court  f^JlfiJMUi^ 

AnttL,l6oe.     iM^MMoA  to  wlM  had  bte«ti  iaid  «m  Jhttrtlier  p^kMr 
^JjJ^J^  he  quoted'  TMTif  Pra&§k9,  M»  t#0h«w  thit,  am  lA  Ji^ 

nfHitd    ^ibm/^  die  ]k)%irer  <rf  ui:  attoiiM;^  eotttiAi^ 
^IVii^  and  <^^  jtidgmeiit«     In  laha:h  v.  PMherom^^a)  Ae  tttiop^ 

P^P-     nef9  csonscnt  wite  held  taUtid  Ae  diettt^  ^tllough  eofitntt^ 

(4)  I  .J«^.  ^  ^  express  orders  of  the  latte^«    Tht  Mtomey  iM^  f«» 

^  tnit  damages  ;(j»)  and  pigment  to  die  altofttey  b.payflieM 

a^    2  X^!  to  the  prineipd.(c) 
Jiapn- 1143. 
Jfor/  rf'Tar- 

mouthv-Mur'     CeMf  in  reply^  instited,  diat  dve  cerfhmri  coM,  tM 

f  c)  1 J^  Ifep.  bring  up  the  Chancery  papers y  because  Aejr  were  no  part 

x«2r^  ^  ^^  *^  record  tff  Arttr/  that  therefore  those  papers  eotdd  not 

eu.  Vuir#r.  property  be  taken  notice  of  hj  the  'District  Court,  exeept 

FrtekUkm.     ^j^^^  pleaded.    The  true  principle  is,  Aat  a  rek<mtj  ot 

any  other  matter^  dthdrs  the  record^  mntt  be  pkaded.  Hw 

id)Cds.tefi^  case  of  Street  v.  Hdpki?tstnt(if)  shewa  that  Ae  statute  of 

^Dublin  ed.\  ""isitMons,  agailkst  a  writ  of  error,  must  he  pietuka,  ei^^eii- 

>  390-333.      Aough  the  length  of  time  s^pears  in  the  record  hsdf ;  in 

0»dtT  tihat  the  other  party  nls^  have  the  oppottanhfof  n^ 

fljFtnif,  add  sltewi^  liiat  the  plea  wa^  bafred  bf  'mftalcf^ 

tovertute,  or  imy  of  the  other  exceptions  mentioned^iik  di« 

ftettf 

It  dppeam,  dierefere,  that  mf  ftct  whidi  majr  berjmt itt 
issut,  ought  to  be  pleaded.  As  to  a  rekase^  ifhcAet-txt^ 
«0lA/«f  not)  whether  hy^dureM  or  not,  «^  points  whicb 
•ttg^  to  be  triad*  Insottie  cases^  indeed,  idlerediofe^ 
Imm  ht  a«Mad  in  tka  saNie  eauae,  and  at  tht^aamo  tefm 
widi  the  Jildgmenty  a*d  ifftoftAf  forma  a  part-  of  the  fe« 
iofd,.it  ia^noetticMOaaiy  to  pkad  iff  bat  wltofever  itia  0e>^ 
$fian9m9i  it  annaC  ba  pbadad#  The  clrrA^a  iseftlicartia  ii^ 
apdiiBg  to  d^  pus^oga^i  fciy  if  he  eeatifiea  a  daed  aroter 
pe{>e»  not  in  dia  aeamlf  ^  miM  ba  tiEaMiMd  ike  iMitor 
ttien^.  TEhawritofc«»aiariiH  ifrofno  €ifccttoha>e»pa|iii 
bcougbtiftpwhidft  ia  not  in  the  racoid^  Thia  can  beilMft 
Q9ifkff  a  alria.  of  m^^nn^  «teraa  imim.  To  a  alMMHl 
boiyl,  taken  in  Oft^ti  mon  4^  fo^im^  <mmok  he^ilaadedi 
,    >  MvtQ9niJuiui$tiQal)pndJto)QeiiinC^^ 


nnttMrec^fJ  mmjt.    But^  if  «b  lAjvnetidn  jbondke  itfui^^Hm^ 

«hiih*#;  faiM  HM  m-frnpum  »  plM(U>l6k    80^  hert^  4io  m-    of  Kite 
JtM^  Wii  Mt  BniiNd  ki  ihe  iiiiiittte*4iMlf)  imd'Otiglit  tkcw-  if iiioii  i^Ad 
*»*  «»  be  |lBiide<L    II  yt)U  tknMr  Ae  pkadfaigft  ih  dm  ^^^"5^ 

WM^ncof  thequeslloa^  tk«M  b  no  proofof  tfnerdenao rf 

JbyiP^  aiMhinrity  «>  eMcui^  it*  ■  nor  4f  any  otfier  eirciwft- 
msmct  tnlM^t  to  it*  The  cdtt^^qiienc^s  would  be  mos- 
Mtout^  if  a  puper^  mcrriyT^Hnti/  ia  tbt  ctert:*ft  oflce,  wi^ 
e6tL  fmbt  0S  im  awdMo^iiy^  is  to  be  takeii  at  a  release  of 
«ttorai  £»r  die  odier  paity> ttigirt  have dirown  it  im 
'  A  piM  bw^  ptcettaryi  M«r  wUch  was  filed  ill  this  eaae 
wsa  4«^  in  not  pkodbig  the  release,  eiAer  as  a  r^coiv/  or 
tL^^TfdL  £v«]7|deaaQMC  state  the  thing  as  it  is,  fhatdie 
other  pasty  may  veply  to  is,  said  plead  mit  tM  rtetftd^  or 
mn  e^tJStcimu  Y«u  nasi  plead  it  so  durt  issroft  nay  &a 
takeiu  la  this  plsa,  tbsM  was  ao  pr^frt  of  Ae  wleaatft 
The  Emgl&h  anAorities  are  «£;  that  k  should  be  {deaded 
aaadboA  Sii0haretbe>inMofplaadhiff$(ii)whii9i^fa^  ia)  2Ml^ 
araevtdctKea^tbelaew.  The  pka,  too,  does  aot  state  a  ^^^^^ 
feieaseoforao»s<»i*eyai|»miii#)bmof  all  errors /rndslis  304 
to  thfjudginenu  JkcorAng  99  the  ple«j  therefei^,  if  dl 
ibe  odKT  \aupm\jm  psoceedhigs  were  rdeased^  Ae  error 
oiatiBg  ia  die  opiaioa  of  Ae  Court  was  notr 
<  The.  verdict  does  not  cure  die  defects  m  the  plea  1  be^ 
esftue  ^d»  Terdict  is  itsrif  hisuMetit^  It  does  not  state 
wktf  tb&wtttmey  ceuldaot  get  Sto  fa»|unetio&  n^khoat  ete« 
^  cttting Jthft  jskasi  v  it^ight  to  h<vwatated>  that  AeCoun 
artMdd  not  otkerwisr  grant  the  inganetiaa.  It  finds  tvi* 
Ibicf  •(  facts,,  aad  IMA  the^^icia  lAMMtJ^  ;  <w  k^ 
Mia  wiietfasr  the  iajuaetsoa  was  paaied  or  aotiy  teair^^ 
tbb  imfitfrtaiit  drcaaistanca  to  JnfjjtencB  ^xkf.  itmayb« 
s»d,  dbat  die  record  shews  the  necessity  of  the  release^ 
Take  us  out  of  the  verdict,  and  I  deny  die  fact:  for  tha 
ielK)id  mAf  speaks  ^gMng  b&nd  tmd  ^tcntity  as  a  veqiii^ 
tile  Xti^  qbtEdnmg  the  Injunction,  Hot  of  signing  a  reJeasc 
tf^Tnrrors*    Now,  a  bad  verdkt  wiQ  not  h^p  bad  plead- 


ST9  JSt^mte  Cmxt-qf^fpttb. 

4v»twlNe-i»|^(«)   Nwdier  dpga  tbe.omMoa  to.<towwr  to  thtffal 
ciue  the  4Jkfi»ct.    It  U  troe  that,  ^ccoriwig  to -BaW  awkCfc 


rf,  Hite  V.  Miat^9ci(Jk)  wh«|?e  the  dccbntiQii  is  g9#4  md  4ll^pte 
irsii^  awd  1^  ''u^  of  sueh  natui^  tbfittlie  intff^^qr  UnvcitigM^ 
I>«»1«^  ^  verdict  cures  the  dc^feOt  and  .tli^TlMMif  duililisve 
(a)  c««  judggjcntj  but  the  cate  is  adwnriae>  )£  ik»  ^Mar^imhm 
ump>  ManL  h^  as  well  as  the  plea«(c)  So  hem^  die  <»isi&al  rtcotd 
3^|f^'  ^^  being  full  of  erroTt  the  omission  to  deipur  to  the  inwittfirwt 
W  1  ^«^»  plea  docs  not  prevent  the  taking  advantage  of  it;  because 
re)  6  JiM.  the  defendant  would  be  driven  (even  if  the  pfe%«as  not 
set  aside)  back  to  his  defective  recocd* 

As  U>  the  power  of  the  attorney  to  refeaaCf  thew  isa» 
case,  to  shew  that  an  attorney  at  ktw  has  such,  a  powen 
(i)  3  Call,  Berkert  v.  Al^cander^d)  is  an  authority  to  lhecontrary*(l) 
^^  The  difference  betweoi  the  characters  of  aOtirme^jn  Mm* 

glandy  and  cmauel  in  diis  country,  is  unianioitantt  the 
question,  as  to  both  is  to  be  considered  accortiag  to  Ultm^ 
IKxrtion  of  power  derived  from  tfuir  dimU*^  Now,  the^ 
outhori^  of  counaely  received  from  their  dients,  ieiafte» 
only  to  the  conduct  of  a  suit,  not  to  collateral  acts,  or  adm 
mpah^   These  must  be  done  by  attonues  jtiy!ier« 

It  is  true  that  an  attorney  at  law  may  release  a  suiplas-^ 
of  damives  I  but  this  is  because  he  has.  no  power  jiipen  Am 
to  demand  more  than  the  damages  mentioned  indie  wiittr 
In  that  case,  too,  there  is  a  Mcasttljf  fer  die  aitormtft^ 
execute  the  release,  to  prevent  error  in  the  judgment.  Boa 
m  $tec€M9itff  existed  for  the  attorney's  execodng  Mo  re* 
kme^  since  Us  client  might  have  done  it  afterwaids. , 

The  attorney  in  this  case,  if  he  conld  have  easecuted  the 
nlease^shogld.haved<me  itiadieiiamtf^AiitdEmrf  aniA 
on  his  bdialf }  not  in  hk  own  rwme:  the  case  being  simttBr 
to  that  of  9L  partner  binding  the  compam^;  as  in  Sheli^n  r» 


.(1)  Here  lectin,  ZTi^  sad  A»fjv  obfenred,  tbsllhecrpqttioCtktt 
decition  wu»  that  Mr.  Randolph  wa6  not  attorney  for  the  f^ttj  for  wiiota 
he  made  the  agreement. 
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JMbci  and  Co^a)   Besides,  could  Bm/d  rdeaae  tat  it^Awi^^vtm 


mmesy  even  if  he  could  for  the  httihands?  A  kuMbahdcxBt-  jj^^  ^^ 
iKit  vdease  an  enofieoos  jvdgmenc  agaiiist  die  vttfi\  be«    of  Hk* 
cause  Aer  Ai«^  may  be  tftfccn  to  sad^  Hr  WHmsna 

Hio  same  objection  applies  to  the  oAer  rdease  also,     I>qbIap» 


^irludi  was  eiKCuted  fay  the  htubanda^  and  cannot  bind 'die  («)  i  ^n. 
mv€8.    Tfua  reb(mej  too,  is  only  to  the  judgments  <m  die^  ^^^ 
J^rthcoming'  benda^  not  to  the  cnjgmo/ judgments. 


May^  to  the  last  motioned  objection,  said,  that  die  ap« 
plants  ought  not  to  be  permitted  to  take  advantage  of  it; 
Jbr  k  was  tA^  duty  to  have  complied  with  die  order  of 
tho  Court  ftfChanceiy,  and  executed  the  release  correctly; 
and  it  was  not  in  the  power  of  the  plaintifb  at  law  to  havo  ' 

seen  tliat  it  was  done  rigl^    They  therefore  cannot  aviul 
Aansdves  of  their  own  error. 

This  Court  has  shewn  great  liberality  in  discountemmcing 
Tme  objections  to  forthcomfaig  bonds,  and  ought  to  follow 
SI  siniHar  ccnurse  in  cases  of  dus  sort. 

Cttria  odHM^^rc  vuk. 
* 

At  JfercA  Term,  1 808,  another  argument  took  place,  (in 
immumce  of  the  Court's  request,)  on  the  single  poiift, 
whedier  it  is  neceasary  to  pkad  a  release  of  errors  to  a 
writ  of  BunKssDSAS. 

WUSamsy  in  support  of  the  affirmadve  dde  of  dus  pro* 
position,  said,  dtat  there  could  be  nb  quesdon,  frdm  the 
tfodiorities  cited  at  die  last  argument,  but  diat,  upon  m 
WRIT  OF  BRROR,  die  release  must  be  plauled.    He  dien 
contended,  that  die  writ  of  supersedeas  was  the  same  in  its 
nature  widi  the  writ  of  error.    The  Legisfattiire,  in  die 
year  1753,  appears  to  have  considered  them  so,(&)  and  di-  {b)  Am  ^ 
rected  precisely  the  same  proceedings  upon  both.    The gect'25,36^ 
same  reasons  of  convenience  and  policy  require  the  plead'^  l^'1^ 
ing^  in  opposition  to  a  supersedeas^  of  any  thing  extraneous  1769/p.  SOU 
So  the  reeordj  as  in  opposition  to  a  turit  of  error.    At  die  ^"*" 


JJTJ^  a  Jiuy  impmlkd}  IwK  4ui|  wm  Imfff^  *•  vieslMii^ 
of  Hit0    iar»  if  il»e  DmIthsi  Gonit  €«ti  do  k,  (hk  Coui$an»  lh« 

(a)i^Cbt^,  We iw  Coiwt  oug^t  lo  bwo  w^yta^Jk)   JJow,  «f  the  n^ 

^JJoL^^'ki^}llmttobsp/4i^^  il  i«u$t  be  ^•dii4«4  idb^gidiir, 

(Oib.p.63.exceptmcftWiwhctfeUlormaapanoftbcii^^        hv* 

*^^  ^^       cause  this  Court  must  act  on  the  same  record  on  which  the 

inferior  Ck>urt  act^d,  lAmitftt  it  either  €^fitm  pr  rai0ff$cs. 

Patihf  jitdsmcBti  in  case  «f  a  ri/ronei  isadifermt  «iaa 

tot  that  the  judgment  of  the  Coiurt  hekir  ik  <#rw»f, « 

rcDerudi  buK  diet  dbe  vrit  ^  anorbe  lAMiMO^  «9te 

JMrift  339. 
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693.'  .  Hay^  contra.   The  great  o^ffft  of  ^  lanr  if  to  fiMliMH 

4ii  adminiiitratton  ^  j^isdce  t  yet,  unf<Mtiinilrljr»  amir 
qpiMitione  hiefiNre  tUa  Cewt  vdUta  n^  tp  thi&  nwfj^  hot  i^ 
Aeform  of  the  proceedings*  Mf  clieMs  wiftb*  d«pme4 
of  a  just  debt,  if  tlus  point  be  decided  against  thenu  I 
-  h(q>e,  therefore,  the  Court  will,  if  po36iiUe«  in  dfteoaia^  re* 
concile  the  principles  of  justice  with  the  fimns  oflaw. 

In  £^l4nJi  the  whi  nf  err^  aermes  4w4y  ^  piNiceas  to 
bnng  up  die  rtoocd*  1^  y^o^fudings,  ftitanmada,  are 
someiriBMl  cotsipUeafted  and  trpubkso«sa«  TTherre  is,  fiiit« 
a  Mcire  facAaa  ad  audieruban  errorcMi  and  then  a  plen  ia  M« 
qniiedt  winch  Awgr /Either  be  t n  miOtr  «al  ^/isftnn,  4V  n  r<v 
ima^  ^  trr9t%.  But  there  it  no  instanet  of  npkato  a 
writ  eftq^fffaericvtt,  ill  Jiiif/fiu^  The  praaiioa  ia  wMfaim 
there,  diat  toaiKii:^i;^erf#rtheieisf4«idii^  bntnc^^ 
%9!upermim^0 

OnwjhetvroitfKbAMS  ]\Kr*  fniKi0ais  aay«  fthiMtthewrita 
of  ^tTttrandof  Ai^rriMi(ratarethe$an&f-^  Xwptntdem^ 
mZnghaid^  boot  lo  faring  up  the  rfcoc4,  but  only  tn  stqr 
procnediilgs.  Why  did  owXiegMdatwaghr^  both  the  m* 
medies,  if  they  were  the  same  {  Their  object  was  to  g^e 
Ac  tuperndea^  the  same  effect  as  ^Mmgitif^  up  tbtjre* 
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eord^  diBt  a  rvrit  of  error  had,  and  thereby  to  simpfify  the  awjl,  laiC 
proceedinga,  by  furntsfafatg  a  process  more  convement  m   hS^T^J^ 
its  form,  and  to  -vrfaich  no  pleadings  were  requisite*  There     of  Hit* 
is  no  hntance,  ip  tills  couirtry,  before  ^e  present,  of  a  />iea  ygf^^  a^a 
to  a  H^er^ikaa.    This  proves  the  maimer  in  which  the    ^'^•P- 
law  has  been  understood.  '" 

In  the  case  of  an  appeal^  wVfe  the  sum  in  controversy 
ia  Koe  within  the  jurisdictiodTctf  die  Comt,  is  the  party  ta 
fleadto  die  jurisdiction  ?  Or,  in  tiie  case  of  a  sx^ersedeaei 
issmag  after  the  thne  allowed  for  it  has  elapsed,  is  the  act 
0f  limitations  to  be  {riea^d?  No:  in  both  cases  the  errors 
px^  rectified  hy  fSemUsions  on  motion.  Why  should  not 
idle  same  course,  widioat  a  plea,  have  been  pursued  in  this 
case  i  If  such  a  modon  had  been  made,  the  Court  would 
Jiave  disniisaed  die  supersedeas  widiout  a  Jury.  Yet  it  is^ 
said)  that,  because  diere  was  no  motion,  but  pleas  were 
iBtfdy  tile  Court  could  not  decide  on  tAem  without  a  Jury  !^ 
Wherev«r  die  Court  is  aiitiiorised  to  decide  on  a  motion,- 
it  tt  autlKmsed  to  decide  every  question  of  fact  incidental 
p}  it)  and  tiie  putting  such  question  in  issue  l^  a  plea 
Budccs  no  diferencef  In  tiie  case  of  a  motion  on  a  forth^ 
coming  bond,  where  patftfuni  is  alleged,  or  against  a  sheriff 
and.  his  securities,  wheie  nan  est  factupi  is  alleged,  it  is 
dose  ore  tenus^  and  the  truth  of  such  allegations  is  tried  by 
the  Comrt  itlidff  In  Aeiern/  v.  CaOQwaifj(a)  a  formal  (^)  i  »W-r 
plea  was  put  in ;  yet  die  Court  decided  without  a  Jury  ;* 
and  its  deci^ng  in  that  manner  wfts  not  considered  as  er- 
lor  hy  tkc  Couft  of  Appeals ;  but  ^he  judgment  was  re* 
versed  (ui  odier  grounds.  Would  this  Court  summon  a 
Jnry^  if  a  rdaaae  were  pleaded  here  to  an  appeal?  Woult): 
it  not  toidertalpe  to  decide  tiie  fact? 

A  trial  by  Jury  is  frequently  not  tii^  best  way  of  ascer* 
tahnng  a  matter  of  fact^  The  tnitii  of  this  position  is: 
atriking^y  ex^aspfified  m  ti^e  Courts  of  Chancery,  whicl^ 
(lecida  witiKnit  a  Jury,  and  generally  correctly.    This-  verjp 


\  (0  See  1  Calli  329.  Wood  r.  Boufhan^ 
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APRI^  1M6.  case  shews  tlie  incomrenkiice  of  refeeritig  Bcme  qiirntkini 

^Jjrj"^  to  Juries^  since  tWe  Jury  took  notke  of  only  half  €>f  thflr 

of  Hhe    plea;  yet  the  Court  findly  did  rij^  in  disnrimiig  die  st/h 

Wilson  and  pcraedeas^  because  (ezclusiy^y  of  Ae  verdict)  the  whole 

^""'^P'     matter  was  before  them,  and  they  were  satisfied  tlmt  both 

'■ '  "^     •  '  judgments  were  mtended  to  be  released^   A  greatadvan-^ 

ti^ge  attends  the  practice  of  dismissing  on  motion  onfy^  viz. 

that,  if  such  dismission  be  obtained  impropeiiyy  d^  Coittt 

may  set  it  aside,  on  motion  abo^ 

CVitf ,  in  reply*  There  can  be  no  reason  for  a  plea  in  the 
case  of  a  writ  of  error j  that  does  not  apply  with  equal 
force  to  a  supersedeas.  The  two  writs  are,  ia  form,  die 
aame,  or  nearly  so.  The  writ  of  error  comnianda  the  le-^ 
cord  to  be  certified  into  the  superior  Court ;  and  die  oext 
^tep  is  a  sc^re  facias  to  hear  errors*  The  writ  of  ntperte^, 
deas  coxsAy\Tkt%  both  together ;  commands  the  sheriiF  to  su- 
persede the  judgment,  and  to  give  the  defaidant  notice  to 
hear  errors.  The  analogy  is  perfect;  the  only  difiesence 
being,  that,  in  one  case,  there  are  two  writs;  m  the  odter, 
only  one.  The  object  is  the  same,  the  dSect  the  same ;  foe 
if  error^  not  assigned^  be  discovered  in  tfa^  record,  dto 

(«).l  Woih.  Court  may  reverse  in  both  ca$e8.(a) 
lir.  Whitt 

Judge  Roane.  Suppose  ^e  judgment  to  be  erroneoua 
in  matter  of  fact. 

CalL  The  remedy  is  by  writ  of  error  coram  nobh^  not 
by  supersedeas;  and  this  seems  to  be  the  only  reason  fov 
retaining  the  writ  of  error  in  our  statute  book ;  its  <4iject 
being  sufficiently  answered,  in  every  odier  instance,  by  the 
supersedeas^  In  a  supersedeas^  the  petition  assijps  die  er- 
iws :  on  a  writ  of  error ^  errors  are  fikd. 

The  pbject  being  the  same,  the  defence  oug^  to  be  tho 
same.  The  argument  that  you  cannot  have  a  Jury  here, 
goes  as  far  to  the  destruction  of  the  writ  of  error  as  of  the 
mpersedeoM.    Yet  }t)u*  certainly  have  the  power  to  iwoe  «^ 
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*Mri$  (ff  trrttr.    Bate^  v*  Gord9n{a)  *wa8  a  writ  of  error;  AKtTt,  laoi; 
imd  thea^  when  thfc  Court  of  Appeals  consisted  6f  idl  the  ^J^"^^ 
Judges^  trad  the  uftoal  mode  of  proceeding*  of  Hite 

The  party  has  a  rights  by  the  Constitution,  to  ik  trial  by  wilson  ani 
Jury,  idiether  it  be  the  best  way  of  ascertaining  truth,  or    ^»nl«P- 
not*     All  pleas  tei^ring  ai>  issue  in^ocf  must  concllid^^  to  ^^x  3  q^ 
&e  coUntry.(^)   There  are  two  distinct  kinds  of  pleas  to  ^J^- 
every  writ  of  error  or  ntptrsedeas;  either  of  .matters  oi  King  v.  ^otr 
&FW,  or  oifact.    Where  it  b  a  matter  of  faw,  (as  "  ^^^S^T^ 
error ^^)  the  Cw^r^  is  to  decide ;  where  matter  oifact^  (such 
»s  infamy^  covtrturey  die  act  of  Hmitatiohsy  a  reieMCj  Sic.) 
Ae  yti^y  iare  to  decidci 

A  motion  to  quash  the  xorf^  tferror^  or  sitpersedetts^  can^ 
hot  be  ihade  oii  WMer  0/*  tAo«^  grounds;  there  being  only 
one  solitary  instance  where  the  Court  may  quash  upon  mo^ 
lion:  that  ib,  for  the  want  of  jurisdiction ;  the  case  having 
been  coram  nonjudke  from  the  beginning:  but,  therCj  the 
^Elbfectioa  appear^  in  the  record  itdel£ 
-  As  to  the  case  of  a  forthcoming  bond,  I  think  Mr.  ffaif 
is  wrong;  but  it  is  not  heoessary  to  argUe  it^  for,  whether 
he  is  rig^t  or  wrong,  there  is  no  analogy  between  the  cases. 
A  forthcoming  bond  is  a  mere  easement  to  Ae  defendanl^ 
iNrhb  has  already  had  the  advantage  of  a  trial  at  law.  By 
giving  silch  botid,  he  voluntarily  waives  his  constitutional 
right  of  trial  by  Jury;  No  injustice,  therefore,  id  done 
hihii 

If  this  Coiu^  canildt  sunimon  si  Jury,  the  cause  oiight  t6 
be  remitted  to  the  District  Court  to  try  the  fact,  a^  thd 
Hous^  of  Lords  does  to  the  King's  Bench. 

It  is  said  that,  in  Ehgiand,  there  are  no  pleadings  to  a 
mtpersed'etu.  Agreed :  but  die  ^iuon  is  plain  t  that  writ, 
tkercy  i6  onl)r  iOtxUiaryy  and  directed  to  the  sherif*^  not  to 
the  party*  The  plea,  therelore,  is  slw^yti  put  in  to  the 
0dre  facias  to  hear  errors. 

Anoth^  argument  is  conclusive^  that  pkactings  in  this 
case  were  necessary.  Every  remedy  created  by  a  statute 
ought  to  be  assimilated  te  the  common  law  rules  of  p^ 
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AvsiL,  1808.  ceeding,  as  nearly  as  possible*    TI^  proce^dmgs  ^ti4iu» 

''^^^^  writ  of  supersedeas  ought,  therefore,  to  be  &e  sim^  widb 

of  Hito     those  on  a  \nit  of  errot*,  as  the  stafeule  do«s  not  pinal 

tVib^aM  them  put. 
Dunlap. 

.  Curia  ulterlus  advisars  vult* 

Tuesday^  April  19*    The  Judges  d^vered  thw  o]»« 

nions. 

.  Judge  Tucker.  Tliis  was  a  supersedeas  to  a  judgai^U 
of  the  County  Court  of  Frederick  obtained  by  the  appeUeci^ 
IVilson  sondDUTdapy  agamst  the  appeUants  as  heirs  aiid  devl« 
^ees  of  John  Hite,  deceased,  in  the  County  Court,  to  which 
the  appellants  obtained  a  writ  of  supersedeas* 

Wilson  and  Dunlafi  appeared  by  their  attorney  and  pleads 
ed  first,  a  release  by  Elsha  Boyd  as  attorney  for  the 
Hites,  &c.  of  all  errors  in  the  proceedings  at  l^w  prior  to 
the  rendition  of  the  first  judgment,  and,-  secondly,  a  release 
jby  Th.  Lee^  A*  P.  Buchanan^  and  Edward  Gaunt^  hciag 
the  husbands  of  the  females  aforesaid^  (who  were  not  before 
named,)  of  all  errors  in  the  judgment  on  a  delivery  bondf 
taken  i\pon  an  exe.cution  sued  out  on  the  first  judgment* 
The  record  then  proceeds,  "  which  pleas  th^e  said  TheodO'^ 
^  ricAj  ^c.join^  and  the  same  is  continued,"  &c.  on  which 
day  came  a  Jurj^,  who,  being  sworn  to  try  the  issues,  re* 
turned  a  special  verdict  as  to  the  first ;  but  took  no  notice 
6f  the  second.  The  Court  gave  judgment  in  favour  of  the 
defendants  in  error,  Wilson  and  Dunlap;  fr^m  which  jud|(« 
ment  the  plaintiffs  in  error  appealed. 

In  the  argument  of  this  case  a  question  arose  whether  a 
*     defendant  in  error  can  be  admitted  to  plead  a  release  of  er* 
rors  to  a  writ  of  supersedeas0 

The  tenor  of  the  writ  of  supersedeas,  independent  of  au« 

*th6rities,  would  seem,  to  settle  this  question.      The  sheriff 

IS  commanded  to  supers^ede  from  his  execution  because  the 

judgment  for  cause  of  error  is  removed  before  the  Supeiioi' 


Court  $9'becotrected*    And  he  is  farther  Gcmmumded  to  ▲hiii.»  im^ 
give  the  defendants  notke  to  bt  before  that  Court  to  have  hJ|]!^^^^^ 
H  rebe«riag.  This<^rates,  in  fact^  as  a  writ  of  error  grant*     of  Uite 
ed  by  a  single  Judge  out  of  Court )  as  is  well  expl^ned  in  wiUon  and 
I  JFmH^  liy,  118.  White  v.  yones^  md  2  fFo^A.  162, 163.    P*"^- 
Xffv.  TurBerviUe*    That  a  release  of  errors  may  be  plead- 
ed  to  a  writ  of  error^  and  that  it  ought  to  be  so  pleaded^ 
«8  that  the  plainti£f  may  take  issue  upon  «it,  \h  clearly 
proved  by  the  books.(a)    And  the  rule  is,  that  if^  in  error,  (a)  2  tori 

I?.  1  mat     l/VkC 

m  release  is  pleaded,  and  found  for  the  plaintiff  in  error,  i^  '  ^q^^] 
jret  if  there  is  no  error,  the  Court  cannot  reverse  the  judg-  ^  SalA,  268. 
ment :  and,  if  the  release  be  found  for  the  defendant,  a  dif- 1215.    &.' 
ferentjudgment  must  be  given,  according  as  the  error  a^-a^f^^^* 
signed  is  sufficient  or  not ;  for,  if  it  is  a  good  error,  the  ^*^  Eicrob, 
judgment  must  be  that  the  plaintiff  be  barred  of  his  writ  of 
error>  smd  not  that  the  first  judgment  be  afflnned.(&)    I(b)2Ld.iiay» 
therefore  conclude  that  a  release  of  errors  may  be  pleaded       ^ 
to  a  writ  of  supersedeas* 

As  to  the  substance  of  these  pleas  I  shall  siy  nothing  at 
present.    The  plaintiffs  mig^  have  demurred  to  them,  if 
they  thought  thedi  defective  in  either  form  or  substance* 
But  the  record  tells  us  ihcy  joined.  This  is  precisely  like  liM 
case  of  Stevens  v.  TaIiaferrOy(c)  the  pleas  in  which  conclu'*  (c)  1  Wath» 
ded,  as  these  pleas  do,  with  a  verification ;  and  then  the  record 
Stated, "  and  thereupon  issue  was  joined  by  the  pa  f  ties. ^\d)  (d)   Vide   2 
Yet,  this  Court  held  there  was  in  &ct  no  issue  joined;  and  v!^il^f ^ 
affirmed  the  judgment  of  the  District  Court  which  had  for 
tfiat  cause  awarded  a  repleader.     In  that  case  the  Court 
held  the  plea  to  be  good,  and  therefore  awarded  a  repleader 
only  back  to  the  pleai  In  Smithy ^  WaUer{e)  the  declaration  («)  1  tttatft, 
being  bad^  this  Court  did  not  award  a  repleader.      In  the  ^^^* 
present  case,  widiout  deciding  upon  die  substance  of  either 
plea,  I  am  inclined  to  think  bodi  defective  in  point  of  form. 
lliis  might  have  been  brought  regulariy  before  the  Court 
by  a  demurrer ;  but,  as  the  pardes  have  chosen  to  contest 
theyoc^  of  the  releases  pleaded,  rather'  than  die  law  with 
respectto  diem,  I  diink  we  oug^t  to  award  the  repleader, 
as  far  back  as  to  the  supersedeas* 


j^|d  Smprtmc  Court  0/  Jppeats. 

Ai^itfL>  1808.     If,  howevel*)die  GHiit  ehould  thiok  that  no  repk^f 

^^^^''^^^  ought  to  be  awarded,  I  8tiU  sfadii  be  of  opmioQ'  that  tbevt 

ofHito     ought  to  be  a  ncir  triaL     The  Ju^  hare  found  nodung  li 

Wilson  and  ^  ^  second  plea ;  and,  whether  diat  plea  be  material  or 

D(inbp«     ||0(^  YfQ  can  do  no  more  than, set  aside  the  veiftUit-far  tUs 

(a)  2  Call  39  on*issk)n-»^  The  caae  of  Cooke  v*  Simmejia)  clearly  abewsdiot 

tnd  357.        where  any  issue  in  fact  remains  to  be  tfied,  or  otherwise 

disposed  of,  the  Court  will  reiliand  the  cause  for  ^uch  fm* 

ther  proceedings  as  the  patties  may  be  advised  to  pursue. 

Upon  these  grounds,  I  am  of  opinion  that  the  judgment 
be  reversed ;  the  verdict  and  pleadings,  including  the  pldasi 
set  aside,  and  the  cause  remanded  to  the  District  Courts 
and  a  repleader  be  awarded  there,  if  die  parties  should  ^fiink 
proper  to  pkad  ck  no%04 

Judge  RoAAEi  The  supersedeas  of>ta[ined  in  this  cafte^ 
is  on  the  ground  of  errors  m  point  of  law  existing  upon  the 
face  of  the  record.  It  does  not  therefore  involve  the  queS'* 
tion  whedier  diiupersedeas  will  lie  for  errors  in  point  of  £act 
existing  at  the  time  of  the  judgment ;  such  ^i&nanage^  deixth 

•   9f  the  plaintiffs^  &fc»    Whenever  that  pointy  which  hhs  lie- 
ver  been  decided  in  this  Court,  shall  occur,  it  wSl  be  na* 

'  portant  to  consider  whether  the  jurisdiction  of  the  Court  ixi 
granting  supersedeases  is  not  limited  by  the  criterion  esta* 
blbhed  by  the  certificates  of  counsel  in  such  cases ;  namely^ 
to  errors  appaurent  on  the  face  of  the  record  only.  On  Aia 
point  I  n6w  give  no  decided  opinion ;  but  it  is  evident  ibat 
if  such  be  deemed  the  true  construction  upon  this  subject^ 
no  injury  is  done  to  parties^  for  diey  may  still  proceed,^  in 
the  other  case  by  way  of  writ  6f  error. 
.  It  is  said  that  in  this  case,  the  release  should  not  be 
pleaded,-  but  that  die  Court  should  quash  the  supersedeas 
as  having  improvidently  issued.  In  those  cases  where 
this  has  been  doiie,  id  this  Court,  it  phunly  appeared  on 
the  face  of  the  judgment  or  proceedings  themselves  that  th^ 
writ  ought  never  to  h^^ve  issued* 
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In  the  c«8e  of  Gasiins  v.  The  Commonitfealth/a)  for  in-  Avmt^  iaoi. 
ttsmce,  hf  refiBvence  to  the  judgment,  and  the  general  rule  jjJTl^^^ 
m(  limitation,  it  plainly  appeared  tlot  the  supersedeas  was     of  Kite 
barred  bjrdme,  and  consequendy  oug^  not  to  have  issued ;  yn\9^  gnf 
and  in  BurweJi  v.  Anderson{b)  it  was  evident  from  Ae    ^'^"^'^P* 
secord  itself,  that  there  existed  no  judgment  in  that  case  to  (a^ioi/^aos. 
justify  the  supersedeas:  but,  in  die  case  before  us,  .while  W  2  Wath. 
tile  record  exhibited  to  the  Judge  seems  to  teem  with  errov 
upon  die  face  of  it,  it  only  appeared  subsequently^  upon 
pleading  the  release,  or,  at  most,  upon  the  coming  in  of 
Ae  new  record  upon  the  certiorari^  which  (perhaps  irre- 
gularly, 2^  it  properly  appertained  to  the  Chancery  side  of 
the  proceedings)  introduced  the  injunctions  which  had  been 
obtained  and  the  releases  of  errors  granted  thereupon,  that 
ijic  supersedeas  was  ihtr^hy prolfably  barred:  but  oug^t 
Ais  Court  now  to  say,  that  the  Judge  of  the  District  Court, 
taking  the  existence  and  the  validity  of  the  ireleaaes  for 
granted,  when  they  were  neither  exhibited  nor  pleaded, 
ought  not  to  have  granted  the  supersedeas^  and  that  it  ought 
now  to  be  quashed  as  having  improvidently  issued  ? 
.    I  will  now  cite  two  cases  which  were  not  mentioned  in 
the  argument,  and  which  seem  to  answer  perhaps  all  the 
9tber  objections  taken  in  the  case  before  us. 

The  case  of  Gomez  Serra  y.  Munez{c)  was  a  writ  of  error  (^r)  Stra.  808. 
depending  in  the  Exchequer  Chamber ^  a  Comrt  of  Error, 
like  this,  having  no  original  jurisdiction,  and  consisting,  I 
believe,  of  all  th^  Judges.(^    The  defendant  in  error  mot  {d)Z3LOm^ 
yed  the  Court  of  Chanceu  for  vl  supersedeas  to  the  writ  of    ' 
crrcw,  on  affidavit  that  he  had  a  rekase  of  errors  which 
he  could  have  no  benefit  of  in  the  Exchequer  Chamber  ^r 
ivant  of  power  in  that  Court  to  try  the  release*    It  was  an* 
swered  by  the  counsel  for  the  plfuntig*  in  ertor  duit  it  was 
|t  vulgar  error  to  imagine  that  they  (the  Exchequer  Cham* 
ber)  could  not  try  it,  for  that  the  stat.  2T  Eliz^  8.  had  gi* 
yen  diem  power  **  to  examine  all  errors,  and  therefore:  to 
^  reverse  or  affirm  as  die  law  shall  require,**  and  that  it  wa^  * 

the  highest  absurdity  to  imagine  a  Court  to  be  so  cqnstitut^ 
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AVfttLyltoa  as  to  be  obliged  to  )rcrerse  ft  judgment  for  an  error  wl&di 

^^^^^^^^  Ac  party  (having  given  a  release)  has  no  rig^  to  2maga.% 

0f  Hite     dwt  besicks,  the  notion  thatthey  cannot  by  a  release,  pro4 

fVitoii  ind  ceeds  from  confounding  ^e  case  of  a  release  of  errors,  wilb 

^""'"P-     Aat  oi  assigning  errors  in/act^  and  conchidingfram  Aittxcm 

that  he  cannot  plead  a  release,  Sec     And  per  Eng^  Chant 

ceUcH*.    ^  I  thiidc  it  a  great  absurdity  to  imagine  that  the. 

^  Court  ivhich  is  to  hold  plea  on  a  writ  of  error,  ahoulA 

**  not  have  power  to  do  justice  Ity  giving  die  party  Ao 

**  benefit  of  his  release  :     I  think  they  may  try  the  re- 

^^  lease  and  award  a  vemre  under  the  seal  of  the  Comt  of 

*'  Exchequer,  and  if  they  may,  I  see  no  reason  why  I* 

"  should  deprive  the  party  of  the  benefit  of  the  trial  by  Jury 

^  by  inquiring  into  die  validity  of  die  release  upon  a  mo^ 

^  tion  to  supersede  the  writ.    I  yrill  make  no  order  in  the 

"  case.*' 

This  case  goes  beyond  the  one  at  bar :  it  even  extends  to 
the  case  of  a  supersedeas  taken  to  this  Court :  but  the  cttStf 
before  us  is  to  be  considered  merely  in  relation  to  the  pfTd** 
ceefiings  by  the  District  Court,  which  can  be  under  no  difc 
ficulty  in  impanell'mg  a  Jury  to  try  the  validity  of  die  re- 
lease* 

In  the  case  just  cited,  however,  the  release  pleaded  was  n 

(a)  Can  105.  merej&rit;af^  one :  but  in  3  Ati.  297.(a)  it  appears  Aat  on  a 
4n<jnymous.    ^^^  ^£  ^^^^  ^  ^^  Exchequer  Chamber,  a  release  prccisdjf 

similar  to  the  one  before  us  (namely,  a  release  granted  in  ob- 
taining an  injunction)  was  pleaded.  These  two  ca8C$ 
dierefore  seem  |n  aH  points,  to  come  up  to  the  case  be« 
foreus« 

As  to  the  pleas  in  the  present  case,  the  record  does  not 
Bhew  that  any  issue  was  joined  diereupon ;  nor,  if  so,  whe* 
ther  it  was  an  Issue  in  law  or  in  feet:  it  merely  says  that 
they  ^^  joined  such  pletis:^  This  I  mfer  to  have  been  no  is* 
mie,  upon  the  authority  of  Stevens  v.  Taliaferro^  adm^r  of 

(b)  1  Woik  Thornton  ;{b)  rior  has  the  verdict  of  the  Jury  answei^td 
*^  the  second  plea.  I  am  therefore  of  opinion  that  a  repleader 

ought  to  be  awarded  I  and  as  bodi  pleas  are  probi^l^de« 
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fcctivc  in  point  of  form,  and  the  first  is  also  defective  in  at«il,  1808. 

point  of  substance,  in  not  averring  that  the  release  signed  HeirTlcc' 

hy  Elisha  Bayd^  the  attorney,  was  for  the  purpose  of  obtain-  of  Hitc 

ing  an  injunction,  I  think  the  repleader  ought  to  go  op  to  wtleon  «iid 

the  writ  of  supersedeas  itself.  Dwil^. 

Judge  Fleming  concurring,  thejudgment  was  rever- 
sed 5  an  the  proceedings  back  to  the  supersedeas  set  aside ; 
and  a  repleader  awarded. 


Dennis  and  William  Fitzhugh,  Infants,  &c.  against 
Anderson,  TaliaferAoi  Mereditli,  and  others. 

ON  an  appeal  from  a  decree  of  tiie  Superior  Court  of  a  father,  mi. 
Chancery  for  At  Jlichmond  District,  pronounced  in  JJ%,  ^^^JJ^^^ 
1803,  in  a  cause  in  which  the  appellants  were  complainants,  frauds,  hay- 
and  die  appellees  defendants.  ceruin  tUve« 

William  Fitzhugh^  of  Marmion^  in  the  County  of  King  *®.  .**{•  •®"' 
George^  grandfather  of  die  appellants,  about  the  year  1772,  proved  by 
and  at  different  periods  afterwards,  between  that  date  and  ^^'  (wuh- 
the  year  1778,  put  into  the  possession  of  his  eldest  son  out  »ny  deed 
yohn^  a  number  of  slaves,  amounting  in  the  whole  to  about  to  have  been 
eighteen  or  twenty.  These  slaves  were  sent  by  William  ^'»  ("'  *" 
FitzAugh  to  the  Cotmty  of  Caroline^  (separated  from  that  nod,  and  the 
of  King  George  only  by  the  river  Rappahannock^)  where  reJlunJIa '"fe 
his  son  John  then  resided.    John  Fitzhugh  remained  in  unimeirupt. 

the  County  of  Carotiney  until  sometime  between  the  years  for  many 

years,  used 
the  property  as  his  own,  and  acquired  credit  on  the  strength  of  his  possession  ;  in  a 
controversy  between  the /«fAer,  or  volunteer  claimaatB  under  him,  and  creditors  of, 
or  fair  piirchasers  from  the  son»  the  father  shall  be  deemed  to  have  ^ven  him  the 
slaves;  and  on  general  principles  of  \kw  and  equity,  independently  of  any  statutory 
provision,  the  title  of  the  creditors  and  purchasers  will  be  protected.  The  circum- 
gtance  that  the  father,  afterwards,  by  his  last  will  and  testament,  bequeathed  the 
slaves  to  the  son  for  life,  remainder  to  bis  children,  makes  no  diflPerence  in  the  case. 

When  the  act  of  limitations  once  begins  to  run,  its  operation  does  not  cease  by  the 
intervention  of  infancy ^  coverture ,  or  any  other  legal  disability. 

Vol.  11.  O  0 
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AFsiL,  1808. 1/84  and  1788,  when  he  removed  to  the  County  of  Am^ 
^S^"^^  herst^  (distant  upwards  of  one  hundred  miles  from  the 
T.         County  of  King  George^  and  carried  those  slaves  witk 
»nd  oUiera.  ^°**    About  the  year  1784,  while  he  resided  in  the  Coun- 
■■  ty  of  Caroline^  he  sold  a  negro  girl  (one  of  these  slaves) 

to  a  certain  Benjamin  Johnson;  in  1786,  he  sold  a  woman 
and  her  child  to  Thomas  Anderson;  and,  after  his  removal 
to  Amherstj  (at  what  precise  time  does  not  appear,)  he 
sold  a  negro  man  to  Zacharias  Taliaferro*  In  1788,  aboiU 
eighteen  months  after  he  came  into  Amherst^  an  execution, 
founded  on  a  judgment  of  the  Court  of  Amherst  Coun^*, 
at  the  suit  of  William  Meredith^  was  levied  on  a  number  of 
these  slaves  ;  and  at  the  moment  when  the  sheriff  offered 
them  for  sale,  John  Fitzhugh  forbade  the  sale,  alle^g 
that  the  negroes  were  not  his  pr^jperty,  but  were  only  \t^t 
to  him  by  his  father  during  his  life,  and  after  his  death 
they  would  go  to  his  children.  Meredith  having  indemni- 
fied thb  sheriff,  and  the  sale  being  about  to  proceed,  John 
Fitzhugh  took  out  one  of  the  company,  (who  had  attended 
for  the  purpose  of  purchasing,)  and  assured  him  that  his 
tide  to  the  slaves  lyas  good  and  indisputable,  and  that  his 
prior  declaration  to  the  contrary  was  merely  intended  to 
prevent  the  sale  of  the  property,  if  possible ;  but,  as  he 
foimd  the  plaintiff  was  determined  to  sell,  he  wished  the 
witness  to  bid,  and  become  a  purchaser ;  which  he  declined, 
fearing  that  there  might  be  some  defect  in  the  title.  This 
was  the  first  intimation  given  in  the  Coun]^  of  Amherst, 
that  the  slaves  were  not  the  absolute  property  of  John 
Fitzhugh.  The  sale,  notwithstanding,  took  place,  and 
the  slaves  were  purchased  by  different  persons  who,  or 
whose  representatives,  were  parties  defendants  to  the 
present  suit.  William  Fitzhugh  never  brought  suit  in  his 
life-time  for  any  of  them ;  but  by  his  will,  dated  in  March^ 
1789,  and  proved  in  June^  1791,  he  bequeathed  to  hin  son 
Johny  "  all  the  negroes  which  he  had  hitherto  lent  him 
♦*  during  his  life,  and,  at  his  decease,  the  whole  of  them 
^^  aad  their  increa3e  to  be  ec^ually  divided  between  hi«  twti 
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^  oldest  sons  now  living,  by  his  present  wife.''  The  appd-  Ai»mtL,  1808* 
lants  are  those  sons,  who,  in  1796,  being  infants j  'brought  ^'^^^^^ 
a  suit  by  Luctf  Fitzhugh^  their  mother  and  next  friend,         v. 
against  the  persons  in  possession  of  these  slaves,  claiming  |^  other*, 
also  their  increase  and  profits,  and  praying  a  discovery  of    ■   ■  ■■•" 
their  increase,  &c. 

All  the  defendants,  except  the  representatives  of  Ander- 
son and  Taliaferro^  formaUy  pleaded  the  act  of  limitations  $ 
dnd  they  all  answered,  insisting  that  they,  or  those  under 
whom  they  claimed  were  fair  purchasers,  without  notice 
of  the  pretended  loan  of  William  Fitzhugh  to  his  soft 
John. 

There  is  no  proof  in  the  cause,  that  the  slaves  were  ever 
given  to  John  Fitzhugh  by  his  father:  on  the  contrary,  the 
evidence  of  the  delivery  to  him,  and  the  declarations  of  the 
father  to  others,  (for  it  does  not  appear  that  any  conversa- 
tion or  contract  ever  passed  between  the  father  and  son  on 
the  subject,)  seem  to  shew  that  it  was  intended  as  a  loan 
only,  without  specifying  for  any  particular  period.  Thb 
fact,  too,  of  a  loan,  was  cotnmunicated  by  William  Fitz* 
hugh  himself,  only  to  members  of  his  own  family,  and  per- 
sons in  his  employment ;  some  of  whom  were  requested  to 
let  the  circumstance  be  known  to  the  public.  Mrs.  -ffim- 
nah  Fitzhugh,  widow  of  William  Fitzhugh,  Robert  Allison 
his  nephew  and  a  member  of  his  family,  William  Watkins^ 
his  overseer  ztMarmion  in  1772,  William  Redd,  who  lived 
with  him  from  1766  to  1769,  at  Marmion,  arid  then  re»- 
moved  to  a  plantation  of  his  in  the  County  of  Caroline, 
where  he  was  living  in  the  year  1772,  all  prove  that  the 
negroes  were  lent  to  John  Fitzhugh  by  his  father.  Mrs* 
Fitzhugh  further  states,  that  it  was  never  intended  by  her 
Husband  that  the  negroes  should  be  at  the  disposal  of  his  son 
yohn,  but  should  descend  to  his  children;  that  John  ap- 
plied to  his  father  for  permission  to  sell  a  negro  womaa 
and  child,  which  with  difficulty  was  obtained,  he  declaring 
2tt  the  same  time,  that  he  never  would  give  him  permission 
fo  dispose  of  another,  which,  to  the  best  of  her  knowledge. 
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A^»iL,  1808.  he  never  did.    Robert  Allison  proves,  that  WilHfitn  Fitz* 

^^FUzhiThf'  ^^^^  always  declared  that  he  intended  the  negroes  deliver- 

V.         ed  to  his  son  John  as  a  loan  only ;  that,  in  the  year  1781 

aiid  others.  ^  1784,  he  requested  the  witness  to  write  a  new  will  for 

— him,  and  directed  that  the  negroes  should  be  lent  to  John 

during  his  life,  and  at  his  death  to  his  children  in  fee> 
simple ;  that,  after  the  year  1784,  he  frequently  heard  soli- 
citations, both  verbal  and  written,  from  John  Fitzhugh  to 
his  father,  requesting  permission  to  sell  some  of  the  ne- 
groes he  had  in  his  possession,  which  was  as  consUmtly  re- 
fused; ikaXhe  hadunderstoodyfrom  the  family^  leave  had^ 
with  dijicultyj  been  obtained  to  sell  one  or  two  of  themi 
that,  during  the  four  or  five  latter,years  of  his  unde^s  life, 
he  was  so  harassed  with  solicitations  of  this  sort,  that  he 
desired  the  witness  to  take  occasion  tor  mention  the  subject 
in  Caroline  County,  and  inform  the  people  there,  that  he 
never  would  give  hi^  son  John  a  negro,  and,  if  they  pur- 
chased them,  they  would  do  it  in  their  own  wrong;  and 
the  witness  obeyed  this  injunction  by  frequently  declaring' 
the  old  gentleman's  intentions.  William  Watkins  proves, 
that  in  1772,  the  negroes  were  sent  by  William  Fitzhugh 
to  his  son  jfohn^  then  living  in  the  County  of  Caroline  i 
that  he  informed  the  witness,  he  had  only  lent  them  to  his 
son  Johny  and  expressed  a  desire  that  the  people  should 
know  it;  for  t/iat  he  had  no  right  to  sell  them;  but  that 
jfohn^  after  being  several  years  in  possession,  did  sell  one, 
of  them.  William  Redd^  on  the  28th  of  December^  1772, 
received  a  letter  from  William  Fitzhugh^  directing  him  "  to, 
**  send  to  Port  Royal  on  a  particular  day  to  meet  JobrCs 
"  things  and  negroes,  to  be  conveyed,  &c  all  which  he  lerU 
**  him  j"  that  before  John  Fitzhugh  had  sold  any  of  the 
negroes,  the  witness  frequendy  spoke  of  the  letter  to  sim- 
dry  people,  and  informed  them  that  he  did  not  believe 
John  Fitzhugh  had  any  right  to  the  negroes  his  father 
had  lent  him.  There  is  proof  by  one  person  only,  (jfohn 
Sutton^  that  this  letter  was  mentioned  to  him  by  Redd^ 
while  the  witness  was  in  treaty  for  a  negro  girl^  whqaj 
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^ohn  Fitzhugh  had  oiTered  to  sell  and  to  make  a  good  title  ^raiL,  180^ 
/or;  but  they  not  agreeing  in  the  price,  he  sold  her  shordy  ^p^iT^T' 
afterwards,  (in  the  year  1784,)  to  B.  Johnsofu   Before  this         v. 
time,  the  witness  had  never  heard  but  that  the  tide  oijohn  and  others. 
Fitzhugh  to  those  negroes  was  good,  although  he  had  set-   ' 
tied  in  the  neighbourhood  in  1781.   Another  witness,  {JVU- 
Ham  Hughlett^  who  lived  in  the  employment  of  W.  Fitz* 
ht4gh  from  1784  to  1787,  declares,  that  he  was  charged 
with  a  letter  from  -S.  Johnson^  of  Caroline^  to  the  said  W. 
Fitzhugh^  requesting  his  consent  to  the  sale  of  a  negro 
then  in  the  possession  of  his  son  John;  that  W*  F.  throw- 
ing the  letter  in  the  fire,  declared  that  he  never  had  nor  evep 
would  consent  to  the  sale  of  any  of  the  negroes  he  had  lent 
to  his  son  John;  that,  during  the  time  the  witness  lived 
with  W.  F*  he  was  frequently  importuned  by  different  per- 
sons to  solicit  his  consent  to  his  son  JohrCs  selling  some  of 
the  negroes  in  his  possession ;  but,  from  the  agitation  of 
mind  always  discovered  by  W.  F.  when  the  subject  was 
mentioned,  the  wimess  was  deterred  therefrom* 

On  the  part  of  the  defendants  there  was  abundant  proof 
ihsaX  John  Fitzhugh^  both  in  the  Counties  of  Caroline  and 
Anthersty  enjoyed  the  uninterrupted  possession  of  these 
slaves,  Ibting  diem  with  the  conmiissioners  of  the  revenue 
as  his  own,  paying  their  taxes,  and  never  paying  any  hire 
for  them  that  was  known  to  any  person ;  that,  while  he  rer 
sided  in  Caroline^  a  person  (IVm.  Clasby)  who  was  his 
overseer,  and  another,  {Thompson  Mills^)  a  near  neighbour, 
always  understood  that  he  was  the  bonajide  owner  of  all 
the  slaves  in  his  possession ;  that  an  agent  of  Meredith! sr^ 
{pharlea  Watts^)  while  in  Caroline,  made  a  conditional 
contract  with  John  Fitzhugh,  for  MereditKs  land,  lying  in 
the  County  of  Amherst,  upon  die  faith  and  credit  of  the 
ttegroes  then  in  his  possession ;  that  John  Fitzhugh  after- 
wards came  up  to  the  County  of  Amherst,  and  confirmed 
the  bargain  with  Meredith  himself,  who  declared  that  he 
never  should  have  credited  him  for  the  land,  but  in  conae- 
fnence  of  his  being  the  owner  of  a  number  of  slaves;  that 
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APRIL,  1808.  he  brought  the  same  slaves  with  him,  on  the  strength  <X 

rltzhurfT^  which,  WattSy  the  agent  of  Meredith^  had  been  induced  to 

▼.         enter  into  a  contract  with  him,  and  that  he  had  exercised 

and  others,  every  act  of  ownership  over  them,  pledging  some  for  the 
■   ■  loan  of  money,  obtaining  credit  for  goods,  &c.  on  the  faith 

of  his  being  the  real  oMmer,  selling'  some,  offering'  others  at 
private  eale^  and  never  intimating  that  his  title  was  incom- 
plete  till  they  were  about  to  be  sold  to  satisfy  Meredith^s 
execution ;  at  which  time  he  acknowledged  to  W.  S.  Craw^ 
fordj  and  aftenvards  to  Samuel  Meredith  and  Stephen  Watts^ 
that  he  had  made  those  declarations  merely  to  prevent  the 
negroes  from  being  sold  at  all ;  that  more  than  five  years 
after  the  sale  of  the  negroes  by  execution,  jfohn  Fttzkugh 
took  credit  for  the  amount  in  a  final  setdement  with  W. 
Meredith,  and  thereby  induced  him  to  give  up  a  mortgage 
on  some  land,  which  he  had  taken  in  order  to  secure  him- 
self, should  any  claim  be  set  up  to  the  slaves ;  that,  before 
the  day  of  sale,  yohn  Fitzhugh  went  down  the  country,  as 
he  informed  one  of  his  sureties  for  the  delivery  of  the  pro- 
perty, (Stephen  Watts,)  to  obtain  some  aid  fix>m  his  father 
in  the  first  payment  of  the  land ;  and,  on  his  return,  told 
the  witness  that  his  father  had  refused  him  any  assistance, 
.    declaring  that  he  had  already  done  enough  for  him. 

'  The  cause  coming  on  to  be  heard,  the  Chancellor  (the 
late  Mr.  Wythe)  pronounced  the  following  opinion  and 
decree : 

**  That  a  father  putting  his  son  in  possession  of  slaves, 
*^  and  suflFering  him  so  long  to  retain  it,  and  so  to  convert 
"to  his  own  use  their  labour  and  services  that  the  son 
**  thereby  had  gained  a  delusive  credit,  ought  to  be  deem- 
*^  ed  to  have  given  the  slaves  to  his  son,  in  a  controversy 
*'  between  the  father  or  volunteer  claimsmts  under  him, 
"  and  purchasers  from,  or  creditors  of  the  son,  unless  his 
*f  possession  had  been,  by  some  written  act,  registered  in  a 
"  reasonaUe  time  and  in  a  proper  office  shewn  to  have 
*'  been  fiduciary,  or  no  more  than  usufructuary  by  some 
**  written  publication  in  solemn  form  premonishing  people 
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'^^  with  whom  the  son  should  deal  that  he  was,  ahhou^  AFmiL,  laoft. 
•'  the  visible,  not  the  real  owner.     John  Fitzhugh^s  pos-  ^p'Tif^ 


*'  predicated,  from  the  testimony,  to  have  been  such,  that  ^^j  ^i^^n, 

**  all  men,  except  those  of  their  grandfather's  family,  or  in  — —— 

**  his  employment,  had  every  reason  to  believe  the  pro- 

^^  perty  to  be  concomitant  with  that  possession.    The  cau- 

^^  tion  to  the  creditor,  to  satisfy  whose  execution  the  slaves 

^^  were  sold,  is  unimportant,  because  in  the  same  predica- 

**  ment  with  them  was  every  slave  of  jfohn  Fitzhugh*    The 

^^  Court  doth  therefore  adjudge  and  decree,  that  the  bill  of 

*'  the  plaintiffs,  who  are  legatees,  and  therefore  volunteers, 

"  be  DISMISSED,"  &c. 

From  this  decree  the  complainants  appealed  to  this 
Court. 

This  cause  was  argued  on  Saturday,  the  19M  of  March, 
1808,  by  Wiciham,  for  the  appellants,  and  by  Randolph,  for 
the  appellees.  On  account  of  the  importance  of  the  sub- 
ject, the  Judges  took  till  this  term,  to  consider  of  theiy 
opinions. 

Wickham,  for  the  appellants,  argued,  that  the  decree  of 
the  Chancellor  was  erroneous,  as  the  proofs  in  the  caus^ 
clearly  shewed,  that  the  slaves  in  questicm  were  lent  and 
not  given  to  John  Fitzhugh;  and  that,  as  there  was  no 
evidence  of  fraud  in  William  Fitzhugh,  there  was  no  rule 
of  law  or  equity  which  gave  the  defendants  a  preferable 
right  to  that  of  the  plaintiffs.  This  case,  having  arisen 
prior  to  our  statute  offrauds,{i)  is  to  be  considered  as  af- 
fected by  the  statutes  of  13  Eliz.  c.  5.  and  27  ERz*  c  4* 
which  have  no  clause  respecting  loan^n    On  the  main  point 


(1)  This  act  passed,  as  it  was  reported  by  the  committee  of  ronsorsi^ 
en  the  30th  of  ATovetti^,  1785,  and  took  effect  the  1st  of  yatfuiny,  ITV- 
6eft  Mi^  Codes  Tol  1.  c.  10.  p.  15.  and  Henitd  Bilk  if  17%^  c.  35.  p.  39^^ 
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A»iiiL,  1806.  Mn  JPicihofh  referred  to  the  case  of  Cadagan  et  oL  v. 

V.  As  to  the  act  of  limitations,  he  contended,  that  it  would 

ud  oihtH.  ^^^  ^'^^v  because  William  Fitzhughy  although  he  had  a  right 

' to  resume  the  slaves  at  any  time  during  his  life,  yet  was 

432.  ^^^'  ^^^  bound  to  do  it ;  like  the  case  of  a  remainder-man,  stated 
{b)  1  Vet.  hy  Ld.  Hardwickcy  in  Kemp  v.  Westbrooky(J>)  who  has  an 
27^  279.  ^tate  expectant  on  an  estate  for  life  or  years,  and  has  a 
right  to  enter  for  a  forfeiture  of  the  particular  tenant,  ytt 
he  is  not  bound  to  enter  on  the  accruing  of  such  forfeiture^ 
and,  if  he  comes  in  time  after  the  remainder  attached,  that 
is,  after  the  death  of  tenant  for  life,  the  statute  of  limita* 
tions  will  not  bar  him.  ^> 

Randolph^  for  the  appellees,  contended,  that  on  general 
principles  of  law  and  equity,  independently  of  any  statutory 
provision,  the  purchasers  and  creditors  bf  John  FitzhugA 
Ought  to  be  protected.  As  between  the  father  and  son^ 
there  can^ be  no  question  but  JohrCs  long andiininterrupted 
possession,  upon  a  mere  delivery ^  gave  him  a  complete  ti- 
tle ;  and  his  creditors  and  purchasers  may  insist  upon  any 
thing  which  he  might  have  done,  and  may  equally  avail 
^  themselves  of  the  act  of  limitations. 

The  loan^  which  is  so  much  relied  on,  is  only  proved  by 
the  dependents  and  connections  of  Wm.  Fitzhugh.  No 
publicity  was  given  to  the  transaction.  They  only  prove 
the  declarations  of  Wm.  Fitzhugh  as  to  his  intentions  that 
John  was  to  have  the  slaves  for  life,  remsunder  to  his 
diildren ;  but  there  was  no  contract^  either  verbal  or  writ* 
ten,  no  delivery  to  John  Fitzhugh  for  any  partictdar  puiw 
pose,  or  for  any  definite  period  of  time.  It  is  true,  they 
prove  that  John  consulted  his  father  as  to  the  sale  of  some 
of  the  negroes,  and  -with  difficulty  obtained  his  permission 
to  sell  one  or  two ;  but  this  sale  was  permitted  by  Wm^ 
Fitzhugh^  without  connecting  his  own  claim  with  it,  so  as 
to  let  the  transaction  get  to  the  ears  of  the  public.  .  It  was 
made  by  John  Fitzhughy  apparcndy  of  his  own  property ; 
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afid  is  a  strong  proof  of  tfiat  crassa  negligentia^  which  will  afbil,  I80i« 
never  be  tolerated  in  a  Court  of  Equity.  ^Fiuhi^ 

There  is  positive  proof  that  John  Fitzhugh  exercised         v. 
every  act  of  ownership  over  this  property ;  that  he  sold  some  ^j^j  oth«w. 


of  the  negroes ;  paid  the  taxes  of  the  whole ;  enjoyed  their ' 
services  without  compensation  ;  and  acquired  credit  on  the 
strength  of  his  possession  which  he  would  not  otherwise 
have  done.  If  William  Fitzhugh  did  not  think  proper  to 
put  an  end  to  these  deceptious  practices,  he  is  justly  liable 
to  all  the  consequences  which  have  resulted.  He  who  pro- 
duces a  false  credit  shall  alone  suffer;  according  to  the  max- 
im '*  (fui  non  prohibtt  quod prohibere  potest^  assentire  vide- 
"  tur.^\a)  On  this  principle  it  is,  that  a  stander-by,  who  (f*)  ^  2 
»ees  his  property  pass  into  the  hands  of  another  without  ob- 
jection, is  precluded  from  afterwards  asserting  his  right* 
William  Frfzhugh  ought  to  have  given  piiUicity  to  this* 
transactkJn  ;  which  might  easily  have  been  effected  by  con- 
Tejring  the  negroes  in  trust  for  the  benefit  of  JohrCs  chil- 
dren ;  and  then  the  general  law,  which  directs  that  all  deeds 
of  trust  shall  be  recorded  would  have  embraced  the  case.  . 
-  At  this  period  too,  the  act  of  1758  was  in  force,  which  pro- 
vides that  all  gifts  of  slaves  should  be  in  writing  anU  record- 
ed within  a  limited  time. 

The  rule  caveat  emptor  has  no  application  to  this  case. 
The  appellees  were  buying  property  of  a  person  who  hkd. 
been  in  possession  more  than  twice  the  term  necessary  to 
give  a  complete  title  in  personal  estate ;  and  ^laves^  under 
the  act  of  1727,  passed  as  chattels,  in  which  case  possession 
is  sufficient  evidence  of  a  title. 

The  statutes  of  13  and  27  Elizabeth^  of  which  our  statute 
of  frauds  is  partly  composed,  and  which  were  in  force  in  this 
country  at  the  time  of  this  transaction,  and  Mr.  JVtckham^s 
OAvn  case  of  Cadogan  v.Kennett  confirm  the  title  of  the  pur- 
chasers. It  is  not  contended  that  the  -whole  of  the  statute 
of  frauds  as  it  now  stands  in  our  act  of  Assembly  was  then 
m  force  ;  that  part  which  relates  to  loans  was  suggested  by 

the  committee  of  revisors,  and  was  not  in  force  till  Ifco 
Vot,  XL  f  p 
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APuii^  1808.  first  of  January^  17B7.    Those  revisors  took  a  hthude- 

^^ifTf''^  which  has  never  been  taken  since.     They  condensed  the 

v.         substance  of  various  laws,  instead  of  compiBng  a  code* 

•Mothers.  ^^^  ^^^  Statute  of  frauds  is  nothing  more  than  an  afl&rm- 


■■»'^  ance  of  the  general  principles  of  equity,  that  he  who  con- 
tributes, by  his  neglect,  to  a  deception,  shall  himself  bear 
the  loss. 

It  may  be  objected  that  all  the  defendants  have  not 
formally  pleaded  the  act  of  limitations.  This  was  unneces- 
sary. John  Fitzhugh^s  tide  was  protected  by  the  act,  and 
consequendy  the  tide  of  those  claiming  under  him  was 
equally  so.  Where  a  party  derives  a  tide  by  several  mesne 
conve3rances,  he  has  a  right  to  avail  himself  of  any  ground 
of  law  or  equity  which  any  of  those  through  whom  the  ti-. 
tie  w^  derived  might  have  taken.  The  ifefit^^ry  of  the  ne- 
groes to  John  Fitzhugh  was  in  1/72 ;  and  the  act  of  limin 
tations,  once  beginning  to  run,  never  ceases  to  operate  by 
the  occurrence  of  infancy,  coverture,  8cc.  If  there  be  a 
moment  when  the  right  may  be  asserted  against  the  posses-, 
sor,  and  it  is  not  done,  no  intervention  of  infancy,  or  any, 
other  legal  disability  will  prevent  the  operation  of  t^c  sta* 

(fl)     Sei      tutc/of) 

Plo^,    555. 

Stontly,  Ld. 

ZoucbAterm      Wtckhamy  in  reply.     The  whole  of  the  tesUmony  proves 

fx^^,'^-  this  to  have  been  a  han  to  John  Fitzhughfor  Gfe^  with  re- 

romev.yonet.  n^ainder  to  his  children.     No  fraud  appears  to  have  been 
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mote  (a)  to  the  meditated  by  William  Fitzhugh  ;  and  the  only  effect  of  his 

^J^^"*"*'not  executing  a  deed  was,  that  he  ran  the  risk  of  not 
identifying  the  property.  It  is  the  usual  mode  of  pro- 
viding for  children  and  their  issue  in  family  setdemeqts; 
and  the  circumstance  that  the  remainder  was  not  limited 
until  William  Fitzhugh  made  his  will  has  no  weight  ^  be- 
cause John  FitzhuglCs  tide  not  having  been  consummated 
during  his  life,  his  father  might  limit  the  remainder  at  any 
time.  Nothing  is  more  common  than  for  persons,  by  tutU^ 
to  confirm  estates  before  given^  or  to  limit  remainders  on 
#uch  estates.  Oqce  prove  that  the  negroes  were  lent^  an4 
it  is  a  continuing  loan  till  the  (contrary  appears* 


In  the  Sacf  Year  qf  the  Commonwealth.  299 

*Iliere  is  no. such  maxti^  as  that  he  who  gives  a  false  ere-  a»&xl,  1808. 
dit  shall  suffer.     If  this  were  so,  a  person  having^  a  carriage  ^'yvm^^ 
and  horses  with  a  driver  from  another,  or  borrowing  from         ▼• 
a  friend  a  horse  or  other  property  upon  occasions  of  the  and  others. 
most  urgent  necessit}*,  might  deprive  the  owner  of  them  j  '    ■ 

because  the  person  hiring'  or  lending'  gives  a  credit  by  giv«> 
in/g  possession*     It  must  often  happen  in  the  intercourse  of 
-  society  that  a  person  ostensibly  the  owner  of  property  has 
-iK>  right.    Though  la  person  in  possession  is  prima  facie 
the  owner,  yet  it  is  prima  facie  and  nothing  more* 

Wliat  law  did  William  Fitzhugh  violate,  in  lending  these 
negroes  to  his  son  f  What  negligence  can  be  ascribed  to 
him  i  Suppose  he  had  made  a  deed  for  them  and  kept  It 
in  his  scrutoire;  would  this  have  been  notice  ?  But  it  is 
said  the  deed  ought  to  have  been  recorded.  Was  there  any  ^ 
law  in  force  at  that  time  which  required  it?  None.  How 
ttiencztiJVilliam  jFirzAi/^Ajustly  be  charged  with  neglect  for 
not  doing  a  thing  which  the  law  did  not  require  him  to  do  i 

Examine  the  situation  of  the  parties,  and  see  which  were 
the  most  to  blame.  WiUiam  Fitzhugh  did  what  was  common 
in  such  cases.  He  made  no  deed,  because  no  law  required 
it.  The  purchasers  on  the  other  hand  were  apprised  of 
the  state  of  the  property  by  ^An  Fitzhughy  and  might  have 
obtained  complete  information  by  inquiry  of  his  father.  It 
was  their  duty  to  have  done  so.  They  were  chargeable 
with  neglect,  and  not  William  Fitzhugh.  He  was  not  a 
'  fttander-by ;  for  he  knew  nothing  of  the  sale.  But  he  might, 
'  it  is  said,  have  pven  notice  in  writing.  How  ?  Was  he  to 
have  published  in  the  news-papers  \  And,  if  he  had,  was 
every  body  bound  to  read  them  ?  The  act  of  1 758  has  been 
mentioned ;  but  it  has  no  relation  to  die  subject ;  because 
that  act  applies  to  gijis  of  slaves,  and  this  is  the  case  of  a 
loan.  But  yohn  Fitzhugh  paid  the  taxes  on  those  negroes ! 
'  Is  there  any  thing  more  common  than  for  persons  in  pos* 
session  of  negroes  to  pay  the  taxes,  who,  notwithstanding, 
have  no  right  to  them  ?    A  complete  answer  to  all  these  <ir- 
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AriiiL,  l^&^gument$  is^  that  the  ^alc  v>as  forbiddcm  and  the  creeBiofs 

^^f^Y^I    and  others  purchased  at  Uieir  peril. 

V.  Aa  to  those  defendants  who  have  not  pleaded  or  retied  on 

mnd  oUim.  ^^  ^^^  ^^  limitations,  it  is  cleat  that  they  cannot  take  tke 

•— — — —  benefit  of  it.  The  act  cannot  be  given  tn  evidence  in  a  siut 
in  Chancery ;  because  the  complainant  would  be  deprived 
of  an  opportunity  of  replying  such  matter  as  would  take  die 
case  out  of  the  statute.  And,  aa  to  jfohn  Fitzhuffh  him- 
self,  he  could  not  plead  it,  because  be  held  the  ftlaves  qq* 
toriously  on  loan* 

Friday^  April  22.     The  Judges  -  delivered  their   opi- 
nions. 

Judge  TircKER.     William  Fitzhugh  of  Marmion  in  K* 
y        George  county,  about  the  year  1772,  put  his  eldest  son  yohn 
inpossession  of  sundr}' slaves,  which  he  carried  first  to  Caro^ 
line  county,  and  afterwards  to  Amherst*  He  some  years  af- 
ter sold  one  of  them  to  Thomas  Anderson^  and  another  to 
Taliaferrot     About  eighteen  months  after  his  removal  to 
Amherst  several  of  them  were  taken  and  sold  under  an  exe- 
cution,    jfohn  forbade  the  sale,  which  took  place  ial788# 
IVilliam  never  brought  suit  in  his  life-time  for  any  of  them  j 
but  by  his  will  dated  in  Marchy  1789,  and  proved  in  jfune^ 
1791,  he   bequeathed  to  his  son  yohn,,  "all  the  negroes 
*'  which  he  had  hitherto  lent  him  during  his  life,  20x6,  at  his 
^^  decease  the  whole  of  them,  and  their  increase  to  be  equal- 
•'  ly  divided  between  his  two  eldest  sons  now  living  by  hi» 
•*  present  wife.*''    The  appellants  are  those  sons,  who  have 
brought  a  suit  by  their  guardian  against  the  purchasersy 
and  their  descendants,  for  those  slaves  and  their  increase. 
There  is  no  evidence  in  the  record  that  the  slaves  were 
GiVEK  to  yohn  Fitzhugh  by  his  father:  on  the  contrary 
the  evidence  of  the  delivery  to  him^  seems  to  shew  that  it 
was  intended  by  the/ather  as  a  loan^  only.   Some  of  die  de- 
fendants have  pleaded  the  act  of  limitations :  they  all  insist 
that  they  are  fair  purchasers*    The  Chancellor  was  of  opi- 
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-Hton,  ^  diftt  the  fadier  having  suffered  his  son  to  remain  so  apbil,  isot. 
*  long  in  possession  of  the  slaves  to  his  own  use,  ought  to  ^vuX'^if 
**  be  <leemed  in  a  controversy  between  himself,  or  volun-        r. 
•**  teers  under  him^  and  creditors  of  the  son,  or  purchasers  ^ndlrth^ 
**  from  him,  to  have  giVem  him  the  slaves,  unless  his  pos-  — — .-— — . 
^session  had  been  under  some  written  act^  registered 
^  within  a  reasonable  time^  and  in  a  proper  Court  shewn 
**  to  have  been  fiduciary,  or  no  more   tlian  usufructuary, 
^  by  some  written  publication  in  sdemn  form  premonishing 
^  people  with  whom  the  son  should  deal,  that  he  was  al- 
^^  though  the  visible,  not  the  real  ownen^'     And  dismissed 
the  bill  with  costs,  Scc«  from  which  decree  the  complain-* 
ants  have  appealed. 

The  lapse  of  time  between  the  loan  (if  in  fact  it  were 
a  loan)  of  the  slaves  by  the  father  to  the  son,  being  nearly 
or  quite  twenty  years,  the  period  between  the  sale  of  those 
sold  by  yohn  Fitzhugh  and  the  father's  death,  being  equal 
to  that  which  the  act  of  limitations  makes  a  perpetual  bar 
to  the  action  for  the  recovery  of  them  by  the  father ;  and  tha^ 
which  elapsed  between  the  taking  them  and  seUing  them  ' 
under  execution,  and  the  death  of  the  father,  being  litde 
short  of  that  which  constitutes  a  bar  to  such  recovery,  I 
strongly  incline  to  approve  of  the  Chancellor's  opinion  and 
decree,  throughout.  I  have  no  hesitation  in  thinking  it 
ought  to  be  affirmed  as  to  those  defendants  who  have  plead-" 
ed  the  act  of  limitations*  ^  And  upon  the  principles  of  pub- 
lic policy  and  utility^  I  think  it  ought  to  be  affirmed  as  to 
the  others.  Five  years  peaceable  possession  of  a  slave  will 
operate  as  a  bar  to  the  recovery  by  the  former  owner,  un* 
less  some  express  bargain  or  agreement  be  proved^  shew^ 
ing  that  the  possession  of  the  holder^  is  in  fact  the  posses- 
sion of  him  who  chums  the  absolute  property.  If  no  such 
proof  be  adduced  the  law  construes  the  property  to  be  in 
him  who  hath  the  unqualified  possession,  for  such  a  length 
of  time.  And  as  to  the  creditors  of  the  holder  who  may 
have  acquired  a  tide  under  an  execution^  and  as  to  pur- 
chasers either  at  a  public  sale  under  execution,  or  from 
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APftXL,  1806-  the  holder  himself,  an  acquieseUce  in  their  titles  and  p(^»^ 

jIJJ^^[T|    session  thus  acquired,  seems  to  rae  to  be  a  kgal  bar,  axtd 

▼.         equally  one  in  equi^*     The  gift  to  die  graadsons  can  have 

and  others.  ^^  reference  to  any  period  antecedent  to  the  death  of  WU-^ 


— — — —  pam  FitTJiugh  ;  for  no  remainder  in  a  slave  could  have  been 
created  by  any  verlxU  g^ft,  made  at  the  time  of  the  delivery 
to  John  Fitzhughy  and  none  is  pretended  to  have  be^i 
made  by  deed ;  and  the  devise  in  the  will,  I  ccmsidery  as 
merely  void  and  ineflfectual,  after  such  a  long  period  as  in« 
tervened  in  this  case.  I  am  therefore  in  favpiu:  of  an  af- 
firmance of  die  decree. 

Judge  RoAKE.    The  first  part  of  the  second  secti<m  oi 
(a)Re9,Code,  the  act  of  1785  to  prevent  frauds  and  perjurie8,(a)  in  rela- 
^  ^*    *    '  tion  to  conveyances,  &c.  to.defraud  creditors  and  purcha- 
sers, was  taken  from  and  intended  to  be  co-extensive  widi, 
the  English  statutes  of  13  £iiz.  c.  5.  and  27  £liz*  c  4» 
/     This  is  not  only  evident  from  comparing  it  with  them, 
but  has  also  been  so  decided  by  the  Supreme  Court  of  the 
(3)  1  Chutch,  United  States^  in  the  case  of  Hamilton  v«  RusselLfJt)     In 
•^'  that  case  the  Court,  moreover,  said,  that  those  acts  of  Par- 

liament arc  to  be  considered  as  only  declaratory  of  the  prin- 
ciples of  the  common  law.  The  Court  of  King's-Bench  had, 
(c)  Canp.4^  previously,  in  the  case  of  Cadogan  v.  Kennettj^c)  declared 
that  the  principles  and  rules  of  the  common  law,  as  now 
universally  known  and  understood,  are  so  strong  against 
fraud  in  every  shape,  that  the  common  law  would  have  at- 
tained every  end  attained  by  the  said  statutes ;  and  that 
these  statutes  cannot  receive  too  liberal  a  construction,  or 
be  too  much  extended  in  suppression  of  fraud.  It  is  add^ 
ed,  in  the  same  case,  that  many  things  are  considered  as 
circumstances  of  fraud ;  that  the  statute  says  not  a  word 
about  possession;  (which  is  also  die  case  widi  the  clause 
of  our  act  of  Assembly  now  in  question;)  but  that  the  law 
rays  that,  if  after  a.  sale  of  goods  the  vendor  continues  ia 
possession,  and  appears  as  the  visible  owner,  it  is  evidence 
of  fraud;  because  goods  pass  ty  delivertf. 
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It  has  since  been  decided  in  Edwards  v.  Ifarben^(a)  as  well  a»»ii^  leot. 
as  in  the  brforementioned  <;ase  of  Hamilton  v.  Ruaselly  ^Jjuhuffh^ 
(in  which  our  act  of  1785  was  directly  brought  into  qucs-         ▼. 
tion,)  that,  unless  possession  folhrws  and  accompamea  the  .^d  othci* 


deed,  such  deed  is  adjudged  to  be  fraudulent ;  that,  in  the — 

case  of  an  absolute  and  unconditional  deed,  thi^  cannot  be  j^^,  594. 
said  to  be  the  case  where  possession  is  retained  by  Ae  ven- 
dor ;  and  the  decision  in  Cadogan  and  Kermett  is  justified 
in  the  case  of  Edwards  v.  Harben^  by  considering  that  the 
possession  was  consistent  with  and  accompanied  the  deed 
made  in  that  case  in  favoiu-of  the  wife. 

Both  these  authorities  also  shew  that,  where  the  deed  is 
absolute,  the  retaining  the  possession  is  per  se  fraudulent 
in  point  of  law,  and  not  merely  an  evidence  of  fraud. 

These  cases  go  to  shew  that  the  statutes  in  question  are 
merely  supererogatory  in  relation  to  the  common  law ;  that 
Ae  decision  respecting  the  separation  of  the  possession 
from  the  tide,  thus  adjudged  to  be  in  itself  fraudulent^ 
does  not  result  from  the  terms  of  the  statute,  but  from  the 
general  principles  of  law ;  that  the  only  cases,  in  which 
such  separation  can  stand  justified,  are  those  in  which  the 
possession  is  consistent  with,  and  called  for  by,  some  deed 
under  which  the  property  in  question  is  limited  and  claim-i 
ed ;  and  that  the  reasons  upon  which  the  said  statutes  are 
founded  cannot  be  too  much  extended  for  the  purpose  of 
suppressing  fraud*  Upon  the  point  of  possession  also,  it 
will  be  seen  not  only,  ^Bt  possession  is  every  where  con- 
sidered as  the  inrficmm  of  property  in  reladonto  person- 
al goods,  but  also  that  the  third  point  resolved  in  Txvine^s 
case(^)  is,  ^^  for  that  the  donor  continueth  in  possession  W  3  Tir.  J?<^ 
**  and  nseth  tkhfC*  (the  goods  in  question)  **  as  his  own,*' 
(as  in  this  case,)  ^^  and  by  reason  thereof,  he  tradeth  and 
^  trafficketh  with  others  and  defrauds  and  deceives  them.'' 

The  general  principle  arising  out  of  the  above  decisions, 
when  simplified,  is,  that  an  unqualified  contract,  whereby 
the  possession  of  goods  remains  in  one  man  and  the  right 
m  another,  is  fraudulent;  not  only  for  the  reason  so  em* 
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AvxtL,  tffiS* phcaiailh/  expressed,  ut  sufira^  from   Thumbs  case,  but 

^""^TY^^  also^  because,  as  is  above  said,  in  the  case  of  CaAgan  yt 

V.         Kennetty  "  goods  pass  by  delivery :"  and,  in  Ae  case  of 

and  otSini.  Hamihon  and  Hussell  it  wifl  be  secn^  that  no  difference  in 

-*————  Ais  respect  exists  between  slaves  and  other  goods. 

Is  not  the  above  precisely  the  definition  of  the  case  be- 
fore us^?  While  the  possession  exists  in  the  son,  does  not 
Ae  right  exist  in  Ae  faAer  ?  It  existed  in  him  ahvays^  be- 
cause Ae  testimony  does  not  shew  that  he  lent  Ae  ne- 
groes to  his  son  Jbr  any  given  timc^  and  therefore  might  at. 
any  time  have  resumed  Ae  property. 

While  it  is  agreed  that  so  much  of  our  act  as  I  have  just 
referred  to  was  taken  from  Ae  two  English  statutes  oi 
Elizabeth^  1  cannot  see  that  Ae  latter  part  of  Ae  section  in 
question  finds  any  correspondent  provision  in  any  English 
statute.  I  mean  Ae  part  respecting  Ae  recording  of  agree* 
ments  made  on  consideration  not  deemed  valuable  in  law^^ 
and  Aat  respecting  goods  loaned. 

The  clause  respecting  goods  loaned  is  as  follows: 

**  And  in  like  manner,  where  any  loan  of  goods  or  chat- 
**  tels  shall  be  pretended  to  have  been  made  to  any  person, 
**  wiA  whom,  or  Aose  dsuming  under  him,  possession 
*' shall  have  remained  by  Ae  space  of  ^t^  years,  without 
^**  demand  made  and  pursued  by  due  process  of  law  on  the 
"  part  of  Ae  pretended  lender,  or  where  any  reservation 
''or  limitation  shall  be  pretended  to  have  been  made  of » 
'*  use,  or  property,  by  way  of  condition,  reversion,  rt^ 
*'  mainder,  or  oAerwise,  in  goods  and  chattels^  the  pos- 
**  session  whereof  shall  have  remained  in  anoAer  as  afore* 
'^  said,  the  same  shedl  be  taken  as  to  the  creditors  and 
"  purchasers  of  Ae  persons  aforesaid  so  remaihing  in  pos- 
**  session,  to  be  fraudulent  wiAin  Ais  act,  and  Aat  the 
*'  absolute  property  is  with  the  possession^  unless  such  loan, 
♦'  reservation  or  limitation  of  use  or  property  were  declared 
**  by  win  or  by  deed  in  writing  proved  and  recorded  as 
**  aforesaid.'* 

On  Ais  clause,  which,  being  posterior  to,  does  not  enn 
braoe^  our  case,  I  will  remark,  Aat  this  provision,  or  one 
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similar  in  principle^  (however  indefinite  as  to  detail  or  4»»il,  180«. 
modification,)  may^  aajusdyand  naturally,  be  deemed  to    Fitzhn^h 
have  resulted  from  the  general  principles  of  law,  as  that         ▼• 
just  noticed  in  relation  to  the  first  branch  of  this  section,  and  others. 
^d  was  intended  to  put  an  end  to  all  future  litigation  de-  — — — 
pending  upon  the  point  of  possession  only*  Considering  that 
the  wide  field  carved  out  for  perjury  and  litigation  by  the 
indefinxteness  of  the  principle  in  relation  topossession  would 
t)e  productive  of  much  public  inconvenience,  our  act  of  . 
frauds  has  improved  upon  that  of  England  by  extending 
itself  into  this  subject  also,  and  establishing  one  certain 
standard  in  relation  to  possession  in  respect  of  loans.     In 
utility,  and  in  principley  this  provision  is  analogous  to  th^t 
beneficial  one  in  the  same  act  which  relates  to  the  sale  of 
lands,  marriage-agreements,  &c.   But  I  take  the  law  alxvays 
to  have  been  in  this  country,  and  in  England^  (and  which 
probably  is  not  changed  or  affected  by  the  before  cited  pas- 
sage from  the  act  of  1785,)  that  whilst  loans  of  personal 
goods  were  permitted,  the  borrower  keeping  himself  stricdy 
within  the  pale  of  his  authority  in  relation  thereto,  yet, 
whensoever  he  should  overstep  the  limits  of  his  character 
of  borrower^  act  as  owner  over  them,  or  sell  them,  (espe- 
cially with  the  knowledge  and  consent  of  the  lender,)  he 
should  be  taken  to  be  the  owner ^  in  reference  to  all  those  who 
may  have  been  drawn  in  by  these  acts  to  give  him  credit ; 
and  that,  in  such  case,  the  lender  is  not  to  be  permitted,  by 
his  neutrality  and  connivance,  to  aid  in  th^  perpetration  of 
a  fraud* 

In  considering  this  case,  therefore,  as  anterior  to  the 
operation  of  our  act  j  while  I  do  not  feel  myself  at  liberty 
to  take,  in  relation  to  loans^  as  bold  a  ground  as  is  above 
taken,  under  the  statute  of  Elizabeth^  in  relation  to  con- 
veyancesy  namely,  that  a  separation  simply,  of  the  posses^ 
Hon  fropi  the  rights  for  any  portion  of  time,  shall  be  held 
to  be  fraudulent,  I  have  no  hesitation  to  say  that,  if  the 
borrower,  with  the  knowledge  and  consent  of  the  lender,, 
departs  from  his  true  character,  and,  in  the  strong  and  just 
language  ii^  Twiners  case,  "  meth  the  goods  as  his  own^ 

Vol.  II.  q^<i 
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APaiL,1808. "  and^  by  reason  thereof^  tradeth  and  trafficketh  withbther9^ 
^^Y^^X^  ^^  ond  defrauds  and  deceives  them  ^  the  lender  and' all  vo- 

▼.         lunteers  under  him  shall  be  bound  thereby, 
mnd  others.       As  to  the  facts  in  the  case  before  us,  although   Mrs» 


'  Fitzhugh  and  Allison  prove  William  Fitzhugh^s  intention 

to  lendxh^  negroes  to  John  Fitzhughfor  his  Irfis^  there  is 
no  testimony  to  shew  that,  in  fact,  any  contract  was  made 
to  lend  them  (or  any  determined  periods  William  Fitzhugh 
had  therefore  always  the  right  of  property  in  him ;  jmd  his 
right  of  action  accrued,  if  not  from  the  very  time  of  the 
loan,  at  least  from  the  time  of  the  sales  in  question*  WU- 
ttam  Fitzhvgh  had  not  postponed  his  right  to  demand  these 
negroes  until  after  his  son  John^s  death ;  and  this,  perhapM^ 
(for  I  have  not  looked  into  it,)  is  an  answer  to  the  case 
stated  on  this  point  from  Vezey*  If  IVtlliam  Fitzhugh^s 
right  of  action  accrued,  even  on  the  latter  event,  the  plea 
of  the  act  of  limitations  is  abar  in  favour  of  those  who  have. 
(a)l  Sir-SSS^  resorted  to  it.  The  case  of  Grey  v.  Mendez(a)  shews  that, 
when  the  five  years  have  once  commenced,  they  run  over 
all  mesne  acts,  such  as  coverture,  infancy,  &c»  but  I  retom 
to  the  merits  of  the  case. 

It  is  indeed  proved,  by  some  of  William  Fitzhugh^s^ 
overseers  and  members  of  his  family,  that  these  negroes 
were  only  lent;  and  this  was,  also,  probably  known  to  a 
few  others  to  whom  it  was  mentioned,  and,  in  some  in- 
stances, by  William  Fitzhugh^s  desire.  On  the  conto-ary, 
several  persons  residing  even  in  the  County  of  CaroHrtej 
where  the  transaction  first  •riginated,  (one  of  them,  too, 
an  overseer  of  yohn  Fitzhugh,')  prove  that  these  negroes 
were  considered  2A  John  Fitzhugh^ s  property,  that  he  used 
them  as  his  own,  gained  credit  upon  them,  and  even  sold 
one  of  them.  This  sale  being  known,  it  was  naturally  to 
be  presumed,  from  his  near  residence,  that  his  father  knew 
and  approved  of  it,  and  it  may  not  have  been  equally  no- 
torious, that  this  sale  was  by  his  special  leave,  and  assented 
to  by  him  with  difficult)'.  The  father,  therefore,  ought  to 
be  bound  by  the  presumption  and  consequences  arising 
•ut  of  this  circumstance.    Besides,  he  auffered  his  a0% 
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Without  objection,  to  remove  them  into  a  diMtant  County,  afkil,  180^ 
in  "which  County,  as  well  as  in  Carolincy  he  used  every  act  ^^^^i^^ 
•of  ownership  over  them,  and  gained  credit  upon  thenu         t. 
•jfohn  Fttzhugh  always,  both  before  and  after  the  sale  in  gn^oScn! 
1788,  spoke  of  them  as  his  own ;  and  the  piurchasers  at  the  .'■'   .;;| 

sale  were  authorised  to  consider  his  conduct  at  the  sale^ 
(which  also  was  withdrawn  in  a  conversation  with  Craw* 
ford,  who  most  probably  communicated  that  withdrawal 
to  others,)  as  a  fraudulent  attempt  to  evade  the  execution* 
I  must  not  here  omit  to  remark,  that  John  Fttzhugh  was 
the  eldest  son  of  an  opulent  father ;  that  this  provision,  o^- 
mttting  th«  property  to  have  been  absolutely  given,  was, 
probably,  but  a  reasonable  advancement  to  him ;  and  that, 
therefore,  (and  under  the  general  usage  in  this  respect,) 
the  property  might  naturally  and  reasonably  be  taken  to 
have  been  his  own.  On  the  whole,  this  is  a  strong  casts 
for  the  purchasers.  I  cannot  differ  this  claim  from  one 
made  for  the  negroes  by  thejather  himself;  and,  if  the  fa- 
ther himself  were  before  us^  no  man  could  hesitate  to  de<- 
cree  him  to  abide  by  the  fruits  of  his  own  fraudulent  coo>- 
duqt,  concealment,  or  connivance* 

On  these  grounds,  I  approve  of  the  Chancellor's  decree* 
£ut  I  have  formed  no  opinion  (as  he  seems  to  have  done^ 
as  to  what  act,  on  the  part  of  a  lender,  might  be  proper  and 
mfficient^  under  circumstances  similar  to  the  present,  to 
repel  the  consequences  arising  from  similar  transactions* 
This  is  not  called  for  in  the  present  case,  and  is  the  less 
necessary  to  be  settled  by  the  Court  as  a  general  regula- 
tion, in  con$equence  of  the  provision  before  mentioned,  as  ^ 
introduced  into  the  act  of  1785,  in  relation  to  loans* 

Judge  Flemikg*  Thb  appears  to  be  a  very  plain  case« 
The  reasons  given  by  the  Chancellor  for  dismissing  the  bill 
are  too  cogent  to  be  gotten  oven  John  Fitzhugh^s  long 
uninterrupted  possession  of  the  slaves  afforded  a  strong 
presumption  that  they  were  his  own  property,  upon  the 
strength  of  wl^ch  he  obtained  extensive  credits*     The 
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APRIL,  1808.  knowledge  that  he  had  received  them  from  his  father  on 
''Jjf^^J^^^  han^  was  confined  solely  to  the  family  of  Fitzkugk;  and 
V.         the  great  distance  to  which  he  removed  from  his  father's 
wid  (Itheti.  dwelling,  rcndertd  it  next  to  a  miracle  that  the  circam- 
'  '     '  stance  could  have  been  known  to  others*     The  dangeroi» 

Tmd  pernicious  consequence  of  giving  countenance  to  such 
claims  as  diis,  is  too  obvious  to  need  a  comment.  I  there- 
fore concur  in  opinion,  that  the  decree  dismissing  the, 
plaintiff  *s  bill  be  affirmed* 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decree 
of  the  Superior  Court  of  Chancerj%  dismissing  the^  com- 
plainant's bill,  was  AFFIRMED. 


Saturday,  Mantz  agGMst  Hcndlcv. 

Jpril  16. 

An   original     ASA  BACON^  as  attorney  for  Francis  MantZj  on  the 
pri^f  ti*"hc  12th  day  of  August,  ir96,  <*toined  an  attachment  from  a 
act  of  yon, 
25. 1806,(  I) ' 

have  been  ^     W  5««  ^^'  ^<^*  ^  ^<^'  ^'  '^^'  P-  ^^'  ^^^^  ^^  **w  is  altered, 
granted  to  a 

creditor,  whote  claim  exceeded  30  dollars,  or  1000  pounds  of  tobacco,  on  the  ground 
that  his  debtor  intended  to  remove  his  effects,  or  would  elude  the  ordinary  legal  pro- 
cess, but  only  on  tlie  ground  that  he  wtis  actually  removing  out  of  the  County  or  CoT' 
poration  privately,  or  absconded  or  concealed  lumself  so  that  the  ordinary  prooeas  of 
law  could  not  be  served  upon  him. 

The  complaint  on  which  an  attachment  is  ismied,  and  the  bond  and  security  ibr  ft» 
due  prosecution,  ou^t  to  be  made  and  given  by  the  creditor  himself,  and  not  by  his 
attorney  at  lenv. 

An  attachment  irregularly  issued  otight  to  be  quashed  ex  officio  by  the  Court  i» 
which  it  is  returned,  thoufl4i  bail  be  not  given,  nor  any  plea  tiled  by  the  deftfkUnts 
and,  in  like  manner,  the  Court  ought  to  quasli  it,  on  errors  in  arrest  of  judgment, 
after  pleadings  and  a  verdict  for  the  plaint  iif. 

A  plea  in  abatement  to  an  attachment  ought  not  to  conclude  vith  pmymg  judgment 
if  the  plaintiff  ought  to  have  and  maintain  his  auacbment  and  action,  but  only  that  the 
attachment  he  quaahed. 

A  general  demurrer  to  a  plea  in  abatemtnt  ought  to  be  suftaiDed,  though  ^  pies- 
be  detective  in  point  oiform  only. 

The  plea,  that  the  defendant  ne^r  abaconded,  is  a  plea  in  abatement, 

A  District  Court  ought  not,  in  any  case,  merely  to  reverse  the  judgmentof  a  Coun* 

n  Court,  in  general  termn  but  should  proceed  to  render  such  judgment  as  Uhs  County 

Court  ought  to  hare  rendered. 


In  the  32(/  Year  of  the  Comtnonweahh.  509 

teagittrate  <rf  Lou€ktm  County  against  the  property  of  a»«il,18(» 
John  Hendley^  having  made  oath,  as  recited  in  the  auach-  ^"^^^i^ 
ment^  diat  he  held  in  his  bands,  for  the  purpose  of  coDec*    --J|V^ 
tion,  a  bond  against  the  said  Hendley  for  sixty  pounds,     -         - '  - 
which  had  been  assigned  to  the  said  Mantz  by  a  certiun 
Nathan  ElHs^  and  that  he  had  ^^  g-rounds  to  suspeei  and 
**  verily  believed^  that  the  said  Hendiey  intended  to  remove 
^'  his  effects^  and  would  elude  the  ordinary  legal  process.^ 
The  attachment  bond  was  executed  by  Bacon  with  a  se» 
curity.     It  recited,  that  he  as  attorney  had  prayed  and  ob» 
tained  the  attachment;  and  was  conditioned  that  Bacon 
and  his  security  should  satisfy  and  pay  to  Hendliy  all  costs 
which  should  be  awarded  to  him  iii  case  the  ssid  Bacon 
should  be  cast  in  the  said  attachment,  and  all  damages 
which  should  be  recovered  against  the  said  iSocon  for  suing; 
out  the  sttne. 

At  the  ensuing  Loudoun  CouK,  Hendley  gave  bail  and* 
obtained  a  release  of  the  attached  effects.  At  die  rules  in 
October y  a  declaration  was  filed  in  the  name  of  Mantz  as 
plpmtiiF;  and  Hendley  took  a  special  imparlance^  ^  ro^ 
^*  serving  all  benefit  of  exception,  as  well  to  the  attach^ 
**  mtnt  as  to  the  declaration  ;'^  after  which  the  cause  was 
continued  at  the  rules  until  March^  1797,  when  the  words 
*^  never  absconded,  and  demurrer  joined,^'  are  found  in 
the  record. 

At  June  Court,  1798,  Hendley  obtained  leave  to  amend 
his  plea*  He  thereupon  prayed  oyer  of  the  attachment^ 
declafvtion  and  bond^  and  filed  a  plea,  saying,  ^^  that  the 
^^  plaintiff  ought  not  to  have  and  maintain  his  action  and  at* 
^^  tachment  against  him,  because  he  was  not  removing  out 
*^  of  the  Cotmty  aforesaid  privately,  nor  absconded  or  con^^ 
^  cealed  himself  so  that  the  ordinary  process  of  law  could 
^  not  be  served  on  him,  as  was  alleged  and  complained  of 
^^  in  said  atuclisaent ;"  concluding  with  ^^  and  this  he  is 
**  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said 
^^  plaintiff  ought  to  have  and  maintain  his  attachment  and 
*^  action  aforesaid  against  the  defendant  for  his  debt  and 
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AVftii^  1806.  ^  damages  af<H^aid,"  &c.  To  the  aid  of  this  plea,  tfa^ 
words  ^^  and  paymefU^^  are  added  in  the  record.  The 
plaintifF,  by  his  counsel,  objected  to  this  plea,  diat  in  this 
stage  of  the  suit,  oyer  could  not  be  craved  of  the  attach* 
m^it ;  and  if  it  could,  it  ought  not  to  be  connected  with  or 
made  a  part  of  the  said  plea.  The  Court  overruled  the 
objection ;  to  which  opinion  a  bill  of  excepti<ms  was  signed 
and  sealed.  The  plaintiff  then  filed  a  general  demurrer  to 
A&Jirat  plea^  and  replied  generally  to  the  plea  of  paymenfy 
and  issues  were  joined.  On  argument,  the  Court  sustained 
the  demurrer ;  and  a  Jury  being  impanelled  to  try  the  ia* 
sue  on  the  plea  of  payment,  found  a  verdict  for  die  plaio- 
tiii^  The  defendant,  by  his  counsel,  filed  errors  in  arrest 
of  judgment ;  1st.  That  the  attachment  was  erroneous,  be- 
cause it  was  issued  on  the  oomplaiiit  of  the  attorney^  and 
iiot  on  the  complaint  of  the  plaintiff;  2dly.  Hiat  the  con- 
.  edition  of  the  attachment*bond  was  not  such  as  the  law  re- 
4}uires ;  and,  lastly.  That  the  attachment  and  the  attachment- 
bond,  and  all  the  proceediaga,  were  srroneous,  illegal  and 
insufficient*  At  a  subsequent  term,  the  Court  overruled 
•these  objections,  and  entered  judgment  for  the  plaintifj^ 
The  defendant  a{q>eafed  to  the  District  Court  of  Dumfries^ 
where  the  judgment  waes  reversed,  in  general  termSy  widi* 
out  proceeding  to  enter  a^  other  judgment  in  the  room  of 
that  of  tlie  County  Court ;  and  thereupon  Mantz  appealed, 
to  this  Court. 

Williams^  for  the  appeUant,  observed,  that,  after  the  de« 
fendant  had  pleaded  and  given  bail,  no  exception  could  be 
taken  to  the  attachment  or  attachment-bond.  If  he  thought 
the  attachment  issued  irregularly,  he  might  have  moved 
die  Court  to  quash  it ;  but,  having  pleaded,  he  waived  sudi 
objections.  The  law  is  the  same,  where  a  writ  issues^ 
which  is  improper  upon  the  face  of  it,  and  the  defendant 
pleads  to  the  action;  for,  after  that,  it  is  too  late  to  crave 
^yer  of  the  writ.     At  any  rate,  the  attachment^bond  vras 
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not  part  of  the  record^   for  oyer  of  that  bond  was  not  afeil,  laos. 
prayed. 

If  the  County  Court  proceedings  were  erroneous,  the 
District  Court  was  wrong  also ;  because  it  merely  reversed 
the  judgment  of  the  County  Court,  but  entered  no  judg- 
ment at  all  5  whereas  such  judgment  should  have  been  pro- 
nounced by  the  District  Court  as  the  County  Court  ought 
to  have  rendered. 

Botts^  for  the  appellee,  insisted  oh  the  following  points : 
1st.  That  the  complaint  on  which  the  attachment  was 
founded  was  not  conformable  to  the  6th  section  of  the  act 
on  that  subject  ;ffl)  being  not  that  Hendley  had  absconded^  {a)R(tm,Ccdc, 
but  that  he  intended  to  remove  his  effects,  and  xoould  elude 
the  ordinary  legal  process ;  2d.  That  the  bond  was  illegally 
given  by  the  plaintiff's  attorney^  instead  of  the  plaintiff 
himself;  3d.  That  it  was  not  too  late  to  crave  oyer  after  a 
special  imparlance  reserving  all  exceptions,  and  after  aii 
immaterial  issue  had  been  joined,  and  leave  granted  to 
amend  the  plea ;  and  4th.  That  the  attachment  and  attach- 
ment-bond, being  the  groundwork  of  the  proceedings,  (all 
of  which  are  summary^  would  form  a  part  of  the  record 
without  oyer.  The  intention  of  the  act  of  Assembly  was 
to  introduce  a  new  mode  of  proceeding,  different  from  that 
m  use  imder  the  common  law.  No  declaration  or  plead* 
ings  would  have  been  requisite,  if  bail  had  not  been  given: 
of  course,  they  were  not  necessary  after  bail  was  pven. 
The  declaration,  therefore,  ought  not  to  have  been  ad- 
mitted ;  but  all  the  proceedings  ought  to  have  been  founded 
on  die  attachment  itself. 

WilUamSy  in  reply.  The  attachment  law  is  a  remedial 
law,  and  ought  to  be  construed  liberally.  According  to  its 
fair  construction,  a  declaration^  in  such  case,  is  proper.  If 
pleadings  were  not  necessary,  why  should  hail  be  given  to 
answer  the  ultimate  judgment  of  the  Court  i  If  the  pro* 
eeeding^  were  intended  to  be  n^erely  nrmmary^  judgment 


*v. 
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APRIL,  1808.  would  be  entered  immediately  without  bail,  and  by  die 
Courts  without  a  Jury.  But,  where  the  attachment  is  r^-*. 
pkvud^  it  ought  to  go  on  as  an  ordiojuy  suit*  . 


Tuesday^  April  26*  The  Judges  delivered  their  opi« 
nions. 

Judge  Tucker*  Asa  Bacon  (as  attpmey  for  Mantz^ 
obtained  an  attachment  against  the  effects  of  Hendley*  The 
warrant  recites,  that  Bacon  had  made  oadi,  ^^  that  he  had 
**  grounds  to  suspect,  and  verily  did  believe,  that  Hendkjf 
*'  intended  to  remove  his  effects,"  and  "  that  he  will  elude 
^  the  ordinary  legal  process,"  &c.  Hendley  gave  bail,  at 
the  return  of  the  attachment*  The  cause  was  proceeded 
in  at  the  rules,  when  the  defendant  pleaded  that  he  was  not 
removing,  &c.  to  which  there  was  a  demurrer,  and  judg* 
ment  for  plaintiff  thereupon.  He  also  pleaded  payment^ 
which  was  found  against  him*. 

Upon  the  first  consideration  which  I  had  of  this  cause^ 

I  was  prepared  to  shew  that  die  County  Court  decide<| 

right  upon  the  demurrer  to  the  defendant's, pka,  in  the 

form  in  which  it  was  pleaded,  which  seemed  to  me  to  be 

materially  defective*     And  of  diat  opinion  I  am  still ;  but 

think  it  unnecessary  to  detain  the  Court  with  my  reasonsy 

^  because,  upon  a  more  minute  examination  of  this  warrant 

of  attachment,  it  is  so  materially  defective,  that  the  Court 

ought,  ex  officio^  to  have  quashed  it,    upon  inspection^ 

without  waiting  for  a  plea  in  abatement.    The  general  rule 

is,  that  where  a  writ  is  only  abateable^  it  must  be  eUfoted  by 

pleading  in  time ;  for  matters  f n  ai^d  before  the  writ  cannot 

(a)  1  SaUt,  2.  be  taken  advantage  of  in  error*(a)  But  where  it  appears  to 

5!Sr^A^*83.  *^  Courty  from  the  writ  itse^y  that  it  ought  to  atate^  thpre 

cited  in  Bae.  the  Court  ought,  fix  ojfficioy  to  give  judgment  against  tliQ 

hatemenu  H.'  plaintiff,  though  the  defendant  does  not  plead  in  abatements 

W  ^^^^'   otherwise,  where  It  does  not  appear  in  the  writ.{b)   The 

AHD  Plead- attachment  law  authorises  that  mode  of  proceeding,  only 

^^^^*   *       where  a  person  makes  complaint  to  a  m^;istrate,  that  his 


In  the  d2c/  tSear  of  the  iiommoWweatth. 
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debtor  »  removing  out  of  the  County  or  Cbi^oration,  PUT-  April,  180$^ 
Vatslt,  or  ABSCONDS  or  CONCEALS  HiMSKtF^  SO  that  the 
ordinary  process  of  law  eannot  be  scrVcd  upon  hkn.  Here 
the  oath  is,  that  the  party  hath  grounds  to  suspect  that 
Hendky  "  intends  to  remote^  and  that  he  will  elude  tfie  or- 
**  dinary  legal  process.'*  This  was  not  a  sufficient  reasoti 
for  granting  the  attachmetitv  It  ought  to  have  been  shewn 
that  Vit  aetualltf  taas  removing'  pRiVATiiLt,  or  ixtually  did 
<ib9condy  or  actually  did  conceal  himself;  elthet  of  which 
laets  might  have  fumiahed  a  tuffittent  retison  ibr  the  at- 
tachment* But^  as  it  appeals  Upon  the  face  of  the  war* 
rant,  that  neither  of  ihem  were  alleged  as  a  gtou^  of  Ae 
liittachment,  the  County  Court  etrcd  in  not  quashing  iti 
attd  consequently  the  judgment  ef  the  District  i^evening 
that  of  the  County  CoUit,  ought  to  be  affirmed^  There  iA 
error  iif  not  having  ent^ed  such  judgment  as  die  County* 
Court  ought  to  have  rendered:  but^  Ae  judgment befaig 
substantially  in  fkvour  of  iht  appellee^  he  is  entitled  to  costs, 
according  to  Pendleton  r*  Vandevitr^  1  Wash.  581.  and 
JPreston  v«  Harvey^  last  term. 


Judge  R0AHE4  Thert  are  Iwt)  kitids  of  causes  fot* 
which  a  writ  (and,  a  foHiori^  an  attachment)  tnay  be 
abated ;  the  one  dehors  the  writ  or  attachment,  and  the 
other  intrinsic* 

The  matter  stated  in  die  jdea  demurrcid  to  in  the  present 
case,  ift  of  the  former  kind«  It  is  a  ground  of  opposition^ 
which^  if  proved  or  admitted,  wotild  go  to  abate  any  at^* 
tachment  whatever :  whereas  a  matter  intrinsic  relates  to 
the  particular  writ  or  attachment  which  is  in  question. 
The  plea  in  question  in  this  case  is  substantially  a  plea  ia 
^latement,  though,  in  point  of  ^bfrn,  it  approaches  very 
nearly  to  a  plea  in  bar^  A  plea  in  abatement  is  one  *'  which 
^  shews  cause  to  the  Court  why  the  defendant  should  not 
^  be  impleaded,  or,  if  impleaded,  not  in  the  manner  and 
*'  form  he  now  is.'*(«)  This  definition  determines  the  pre*  (a)  1  Bm* 
sent  to  be  suhstantialhf  a  plea  in  abatement ;  for  the  de-  ^^'  *' 

Vol.  n.  R  r 
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814  ,   '      SUpremt  Court  (^Appeaig, '    ''\ 

APRIL,  166a  iendant,  for  the  reason  he  fdleges,  namely,  ^*  that  he  lfra$ 

^""^^'^Ty^  "  iJOt  removing,"    &c.  demands  judgment  whether   tht 

V.        plamtifF  ought  to  msuntam  ^^  his  dttachment  and   action 

^" .  ^^'    "  Against  him.^'     It  does  not  object  to  the  action  of  Ac 

phiintifF  generally,  but  to  this  particular  action  by  attach 

menu    In  point  of  form,  however,  the  plea  is  defective,  m 

not  having  a  proper  conclusion.   It  ought  td  have  demand* 

ed,  that  the  attachment  be  qtiaahed.    This  defect  wouM 

clearly  be  fatal,  on  a  special  demurrer ;  but,  taken  as  a  plea 

in  abaiementy  the  same  effect  is  supposed  to  result  from  a 

general  demurrer.    I  infer  this  from  a  passage  in  1  Cramp* 

ton^  174.  where  it  is  said  that  the  statutes  of  1t7  £Rz.  and 

4  and  5  Anne^  (substantially  agreeing  wkh  our  act  on  thw 

ffV^**'.^!*' subject  respecting  demurrer8,)(ii)    so  far  as  they  reqiure 

c.  76.  icct  judgm^ts  to  be  given  **  according  as  the  right  shall  appear^ 

^  ^  *^  esctend  only  to  such  demurrers  as  go  to  the  action^  and 

^^  not  to  demurrers  to  pleas  in  (Aatement^'*   The  audior 

cites  no  adjudged  cases  in  support  of  this  position ;  but  the 

doctrine  soems  congenial  with  that  stricmess  widi  which 

dilatory  pleas  are  generally  considered.     Tius  plea  m 

abatement,  therefore,  though  substantially  sufficient,  yet 

not  being  so  in  point  of /orm,  the  judgment  of  the  Court, 

so  far  as  it  goes  to  sustain  the  demurrer  and  overrule  die 

plea,  was  corrects 

The  regular  course  in  inch  case  Would  have  been  to 
award  a  respondeas  ouster;  but,  where  there  is  a  matter  of 
abatement  intrinsic  in  the  writ,  it  is  said,*  that  die  Court 
ib)  1  Bac.  will  themselves  take  notice  of  it.(^)  This  positbn  seems 
edit.  39. '  justified  by  many  decisions  in  this  Court,  in  which  it  has 
been  held,  that  if  the  declaration  be  radically  defective  iu 
poipt  of  law,  the  Court  ought  not  to  give  judgment  upon 
it,  notwithstanding  the  objection  haa  not  been  taken ;  and 
I  will  ask,  cui  bonOy  shall  the  Court  order  further  proceed-^ 
ings  in  a  case,  in  which  it  sees  maaifesdy  that  final  judg^ 
ment  for  the  plaintiff  cim  never  be  given  i  This  doctrine 
^ill,  no  doubt,  at  least  equally  apply  in  the  case  of  the 
summary  proceeding  by  aittachmeQtv 


IrtthtSUYmro/tieCamgmfmMkh.  SIS 

My opiuoto^theivSM^is,  that  the  Couatjr  Go«iftod#it,  ^^^0^ 
OP  ttDcovnt  of  tbciemniieiit  md  iMrmsic  dbfedUfexntiiig  iw 
//m  attKhment  «kI  verdkt)  (soale  of  whidi  ha;v)fc  beent 
m«D«ioiied,)  to  have  o&im/ the  attachment  after  the  jodg'^' 
ment  upon  the  demurrer,  9^  least,  if  mt  at  an  earM^v  pe-^ 
Tiod;  and  that  the  judgoieiit  of  the  District  Court  not  hav^ 
iBg  done  this,  but  on  the  contrary  having  merely  reinetsedi 
m  general  judgment  for  the  pUuntiff,  oug^t  also  to  be'  re-< 
versed  and  cc^:Tected  in  this  particular. 

Judge  Flimimo.  In  giving  my  opinion  in  this  case,  I 
must  tab»  the  liberty  of  premising,  that  the  law,  oomxooiity 
called  tkfi  attachment  law^  which  was  formerly  contained 
in  the  act  establishing  County  Courts,  «id  now,  with  small 
v«ri«tion)  makes  a  part  of  tiie  act  of  lf9S,  eotided,  ^*'  Jn 
^^  act  directm/f  the  methodef  ptoeHt&ng  m  Gme$e  efEfOk^ 
^^  Ufj  against  abeent  debtor^^  or  other  absent  defendante^ 
*^  and  fop  eettUng  th$  proeeotfy^  agtdnH  aiscondt$ig 
^^  debiom^^  though  sound  in  principle,  ^ad  salutary  in  its 
cperadpny  wben  duly  an4  properly  achninistered,  has  been^ 
within  the  c<nirse  of  my  sKperience  and  observation,  cftenear 
pervesttd,  and  mos^  abused,  than  any  law  in  bur  whcie 
siatutory  code;  aiui,  instead  of  prcanotiiig  justiee^  is  often 
made  the  engine  of  injustice  and  oppression.    ^ 

The  mode  of  piocoeding  ^against  a  certaiii  class  of 
debtortli  hff  origiiial  attaclutttnt,  behaf  a  sununary  procei 
dnie  unfepuxwh  lo  die  common  law,  the  strict  letter  of  die 
statute  ou£^  I  conceive,  to  be  adhered  to  in  all;casea 
whatevcr« 

;  In  the  6di  sciction  of  the  act  U^t  above  mentiooed,  itis 
enacted^  that  if  any  person  shall'  itnke  complaint  to  a  jiisn 
tice  of  the  peace,  that  hie  debtor  U  remosmg  out^of.tha 
County^  or/>fhaiefy  oonfcoab  iimfeif,  so  that  the  oei&Mryf 
process  ofkav  eattmot  be  served  uppji  him^  such  jus%e  shatt 
^rant  an  attachment  against  the  esjtate  of  such  debtor^  oi^  stXi 
much  thereof  as  shall  be  sufficient  to  satisfy  the  debt  a]\4 
^st^  of  such  complainant,  &c. 


^""^^^^  oathf  tl^he  tbavibg  a  bonil  of  SemUa^  M^cnkd  Ui>4laf»««« 

..^'^l  bdicYes*  jdtat  theaiad  J^<^ >iiiteiidi  to  ivm^re  hb  •fr 
leos^  ajtt4  will  dude  the  orcHiitify  logd  pfoeeas,  &»• 
.  Thfi  varian<^e  bet^vreea  tho  .wooda  of  the  bfr^ .  imd  dw 
ground  tm  which  the  attadMneatis  siatsd  Id  have  been 
avias4^  gdcs  to  Ae  nubatance  aa  wdl  at  liot  thciibcm  of 
the  conaplaint;  and  thereibfe,  ii  waa.tho  duty  ^  the  Cmggt 
<x  officiQ^  to  have  quashed  the  attachn^ent^ 

]bi  the  fm^  of  Hugh^m  v*  WMk,  Cro^  £B»%  %%h  4^  1^ 
btiaMgihl  against  the  defcodam  aa  admiiiiitratiib^  iipMi  ii 
[siii^ple}  contract  of  ^  inieAttple  a  the  cift£wihmtf)lcida  fitflgF 
«d«|iniii«redt  vhidt»  wim  foaad  agidnal  her«  Jt  waa  iMrod 
in  aftc^  ^  jud^OMit^  that  db^fvpw  a  iat^ife}  €pmUrm^ 
lieA pM  agida*  an  adkiifauatK4on{l)  Aad.k.iHraareaobred 
'%  otf  thie  jmik^y  dHtt  the  platmiff  shaU  mot  haire  jtadg* 
fieiit:  Ibr  ahbough  th^  dafavdnity  by  bdr  pka^  adi^tft^d 
that  the  adaoa  lay  againrt  har^  yet^  when  tiM&  mMler  iiet  ihe 
begiiin«Dgjp  a<A.aiiftidentt&cfaai|^hert  theC^vat^ia^ 
jisfOy  ouebt  to  abatfe  the  vnit^  ml)M»Vt(  aapriqiti—  oC'tiia 
party;  and  tjbe  defendant  pl^tak^  aat.alaay  ihii  ^jihan 
fiQr  pf  dia  Court,  hut  ^ey  inajr  i^iAfia.the  writ  «l>.li^ 
time. 

If  this  be  ^  law,  dyen^  in '^nounvp  dnsea^  hnwsibiicU 
aaofis  fondUe  is  thereaaoii  in  Aim  aii—iiaiy  fJogmiHtg^ 
wiiepe  the  greatest  atrictnct9.]a  aefnind,  nod  wq|hft.  aof^ 
#bstrved* 

In  my  apprehension,  indeed,  let  die  situaiioa.  ^mi  idm 
^umstaaces  of  the  AAbOf^  Masulkyy  hg^e  been  wiMit  thqr 
nught,  £atw^  ooidd  a^t  Have  l^pStf  abaimed  ^an  attadi^ 
nient  onhefaalf  of  Atmtn.  iHt^ut  n  speoail,  or  genmal 
of  a^toracy^  cbapnflien^ng  the  ^nar?  and  he,i^ 


(I)  Sec  9  Co.  Xep.  p.  ^6— 90,  hnckon's  cajie,  where  it  waa  decided 
6ut  atthongh  dtbttm  a  ttrnpU  tontract ^oxHd toot Yie  agaltitt  an eietotot 
tt^ase  the  «(st«u»r  mi|;littunre  ^m^  U^ViF»  y»t  ayaavM,(|wetal<%< 


In  the iU  ykCf^tks^.Cmmtmvealth.  Slf 

powcrv)  either  9aa<M}  or  flfocijUi.  ^"^Iilrttt*^ 

The  Maisbn^^t bood,  ejaecatej  Iqr  iSdc^n  wg^Binm^  is  ▼. 
bf  no  moans suek acme  «s  the  kwrtiyttireft;  which  is,  thtfc  ^"^^^ 
die  justice,  before  gnmtiiig  such  afttHchineiit,  shall  taipt 
bond  and  sceaii^  of  the  fftttyfor  whom  the  aame  shsdl  be 
isswd,  im  cteable  the  sum  to  be  attached,  p^rdUe  to  the 
defcndant,  for  aatisiyii^  all  costs  which  shall  be  awaided 
to  tbe  delrmiatit,  in  cast  the  pkintiff  suiag  oat  d»  attach*- 
ment  diaU  be  catt  in  bia  suit^  and  ako  all  damages,  k/d 
Asid  tveiy  ittaehment  isteied  without  sm:A  homi  taken,  or 
where  nb  bond  shall  be  returned,  is.herd)y  dsdarsd41kgri 
smd  void»and  shall  be  diottusscd# 

The  c<mdition  of  the  bond,  in  this  esse,  is  not  agrecabk 
Pb  the  requisition  of  the  law.  It  is  executed  by  Bacan^ 
when  the  attachment  issued  for  MantZy  at  the  instance  of 
BacoTiy  (who  styles  himself  his  agent,  it  u  true,)  but  that 
does  not  alter  the  case.  The  condition  farther  states,  that 
he.  Bacon,  shall  sacisfyand  payoU  totts  which  shall  be 
awarded  to  the  said  yohn^  in  case  the  said  Bacon  shall  be 
aast  in  aatd  aUtachmettt,  he.  wiiea  he  is  no  |Haty  to  the 
attit^  as  appears  through  the  whale  record)  there  being 
0&iijrtWo  paities,  to  wit,  Mmtz^  plaiatii^  a«i  Mmdbyy  de^ 
fendant. 

On  these  grounds,  I  am  of  opinion,  wldiottt  critically 
examining  die  pleadings,  that  the  attachment,  being  im-* 
J)rovidendy  awarded,  contrary  to  law,  (which  no  after  pro* 
ceedings  could  sanctioQ^  ought  to  be  quashed ;  but  without 
fs«|«dke.  to  Aa  ag^of  J£wite^  to  roeover  Us  d^ 
lagri  laeaw  he  i^iTf  thhik  pftfper  to  pi]^^ 


iThe  opinion  of  the  Court  was,  ^^  that  the  warrant  of  at«> 
^  ta^hmeat,  ii^udi  was  gmntad  lA  thk  case,  is  so  defeceiina 
^^iqion  tbeiaoe  tliepeof,  tint  the  Coutx^  Court  to  wtiidi  1% 
^  Was  returned  ought  to  have  quashed  tfie  same  upon  in^ 
**  spection,  without  permittiAg  any  farther  proceedings  to  he 
^\  hsid  thcreMpons  ^thfir^lcq^that  tbfteis  M^ipivr  Intiwt 


S18  JSkifMNmieCMrtofAppeah. 

iimiL,  isia**  judgment  of  Ac  sttd  DiM^et  Couw,  rarttfsiiig  tlM  judg* 
"  ment  of  the  said  County  Court,  wiA  co|rt«i  Thiwftw, 
♦*  it  is  considered,  thirt  the  same  be  so  iar  flffitoied,  and 
"  that  the  appeOee,  being  the  party  subalaiitially  prevailiiig, 
"  recover  against  the  appellant  his  costs,  &c.  But  thia 
^'  Court  is  farther  of  opmion,  A|rt  Ae  said  District  Court 
**  erred  in  not  entering  such  judgment  upon  that  rcveraal 
^  as  the  said  County  Court  ought  to  have  reodcrcd- 
"  And  this  Court  prooeed'mg  to  render  such  judgaaent  as 
^*the  said  District  Court  ought  to  have  rendered,  it  k 
^^  fardier  considered,  that  the  said  warrant  of  attacfameiit 
**  ]be  quashed,  apd  all  Ae  proceedings  in  Ae  ssud  County 
"  Court  subsequent  Aereto  set  aside,  and  Aat  Ac  appdlet 
*'  go  d>ereof  without  day,'* 


Kinney  against  Bevcrky.  .     . 

Land!  wste     THIS  was  an  action  of  ejectment  brought  by  BiPerleyy 

fyi^tuxtW  ^  ^^  District  Court  of  Staunton^  for  certain  lots  in  Ae 

for  Bo^l^y*  town  of  Staunton  in  the  county  of  Augtu^f  in  which  ti^ete 

ts,  under  the  was  a  special  verdict  finding  Ae  following  facts : 
mct€fi)eeem- 

ber  27,  1790. ~— — 

unleit    they  ,  ,         ,    ^ 

iMd  been  ss-     (1)  By  an  act  pi^aed  the  27th  of  Dtumber,  1790»  {Seuioiu  aeu  ^1790^ 

^***drhv  A^  ^*  ^'  *^^^  ^*  ^'  ^'  *"^  ^^'  ^*^'  ^'  ^  Appendix  No.  ix.  p.  lOd.)  all  Uws 
oommiMion^  directing  lands  to  be  told  for  the  payment  of  taxes  were  repealcd:-^y 
ersofthere-theSthtectionof  tbesameaoCitwisdedared*  thkit  iAoiMthiB4wi<Mi 


▼enu^  re-  ^y  tract  of  land  fhauld  not  be  paid  lor  th4  spaoft  of 'three  ^ywars,Hh» 
auditor  of  ^^^^  ^  ^^^  ^'^^  should  ht  forfeited  and  Tested  |n  the  Comiaonvealtli ; 
public  ac-  and  any  person  might  lu^mire  title  ther^  ii\  the  same  manner  aa  for 
«<>™PJ*  ^^' waste  and  unappropriated  lands  on  the  eastern  waters,  (sec  Seuionuacte 
Sllector  '^^  1785,  c.  43.  p.  »  and  J?#*  Code,  vol.  8.  Appen£x  N^  x.  p.  Md.) 
«nd  advertise Tfak  aectioD,  as  well  aa  the  9d,  ad,  aa4.4(iv  weie  inoorpocated  ia-'tfa^ 
ed  by  the  yevisal  of  1792.  {Be^  Cede,  vol.  I.  c.  83.  aect «4  35*  p.  133,  13^)  wWi 
^^^^^  '^v  ^^i*  difference  \  that  instead  of  acquiring  titles  to  lands  thus  forfeited 
the  4th  sec-  in  the  same  manner  as  for  lands  on  the  eaetem  toatere,  that  is,  by  payinj|^ 
^o^  of  th«.|^  the  rate  of  l|j%(  per  hundred  aeresi  they  wett  to  be  aci]pi9!€d  In  Ae 


tn  the  32rf  Ytaf  of  the  Commarr0caitL  619 

li  A  [Jatent  to  Wtmom  Beverley,  J^hn  Randolph,  and  af«il,1808. 
bthers,  dated  September  Gth,  1736,  for  118,491  acFc^  of     j^^i^^^y 
buKl,  comprehtodiDg  the  lots  in  que^dn.  ^^ 

2,  A  deed-poll  from  John  Randolph  and  others,  paten. 


tees  as  aforesaid,  dated  September  16th,  1736,  whereby  same  act,  in- 
they  released  to  WtUmm  Beverley,  and  his  heirs  forever, hlto^be34th 
all  their  right,  tide,  and  claim,  which  they  then  had,  or  by  J^^^^^^ 
any  means  might  have  in  the  before  mentioned  tract  of  land }  btr  13,  1792. 

in  which  deed  no  consideration  whatsoever  is  mentioned;    ^ 

A  veslre/k* 

__^_^ *   ctat  de   mevo 

ouf^t  not  to 
manner  prescribed  by  die  genera/  lai&t  ettablishing  the  land-oflice,  which  ^    granted, 
i^ujred  the  payment  of  one  dollar  per  acre  for  forfeited  lands.    Bj  an  subsequent 
act  of  1794,  (c.  31 .  sect.  S.  p.  15.  qfSenione  aeu  :  and  Ren.  Code,  vol.  2.  A^  to    that,    at 
pendix  No.  ix.  p.  125.)  there  was  a  legislative  exposition  of  the  34th  ^*»j«h  *  T^" 
section  of  the  act  in  the  revisal  of  1792,  (which  indeed  contained  the  ^^   render- 
matter  of  the  2d,  Sd,  and  4tli  sections  of  the  act  of  1790,  above  referred  ed,)  on  the 
to,)  by  which  i^  wa^  declared  that  no  lands  shall  be  deemed  to  htnte  been  ^"°4  ^^^ 
forfeited,  nor  •Aa// fie^  ^  forfeited  for  the  non-payment  of  taxes,  imless  ^y^tfi^gs  ^|^^ 
the  returns  and  notices  prescribed  by  the  said  34(b  section  shall  have  had  been  ex- 
been,  or  ehall  be  made  and  given*    By  an  act  of  1795,  (^^.  Code,  vol  1.  V^^^    ^; 
c.  VST*  sect  9.  p.  345.)  instead  of  a  consideration  of  one  dollar  ant  acre  to  gtstine    that 
be  paid  for  lands  forfeited  for  the  non-paytnent  of  taxes,  as  prescribed  they  bad  not 
by  Uie  5th  sect,  of  the  actof  1792.(^«.Cxfe,voLl.  c.  86.  p.  142.)  a  per- *o*»d  certain 
son  might  pbtain  a  warrant  for  locating  them  by  paying  the  price  at  nmKiv^the 
which  they  stand  ebarged  on  the  commissioners'  books.    By  an  aet  of  testimony 
.  1802,  {Rev.  Code,  vol.  2.  t.  20.  p.  23)  It  is  declared,  that  when  the  taxes  which    he 
on  any  tractor  survey  of  land  Shalt  have  remained  unpiiid  for  the  space  S^'  verd*ct 
of  two  years,  such  laiid  shall  be  forfeited  to  the  Oonttoonwealth,  and  ti-  was  in  other 
tie  thereto  may  be  acquifed .  ai  for  lootte  tukl  mapjiroprkued  land,  (that  respects  con- 
is,,  by  paying  tlie  consideration  of  two  dollars  per  hundred  acres,  -ff***  dc^^ 
Coden  tol.  1.  c  86.  sect^  5.  p.  U2.)  and  hot  as  for  forfeited  land.      But 
tills  act  never  weni  inio  operation ;  for^  before  the  expiration  of' the  time      Note  seve- 
when  entries  could  lawfUny  be  mtde  under  it,  another  a<?t  passed,  sus-  'f*  diversi- 
ptndm^  its  operatkni  till  the  first  ctoy  of  March,  1807,  (tee  Rev,  Code,  ^^J^^irefa- 
^oL  a.  c  79.  p.  1060  and,  finally,  at  the  session  of  1806,  (Rev.  Code,  vol.  cias  de  novo 
2.  c.  109.  p.  136.)  another  act  passed  deckiring  that  lands  thus  forfeited  *^  *  "*•  ^"' 
should  not  be  liable  to  location^  but  might  be  redeemed  by  the  former 
'owneir  at  any  tiriie  within  three  years  afier  the  forfeiture  shall  hate  ac-     \^    ejects 
tiwoi,  by  payings  the' taxes  thereon,  and  25  percent,  per  annum  inte- ment,theju- 
Msty  if  redeemed  within  the  first  year  ;  50  per  cent  if  within  the  second ;  !7     .^^"^^ 
and  100  per  cent,  if  within  the  third.  5^a«  pJL- 

sion  in  the 
plaintifF,  an  objectioif  to  one  of  his  title  deeds  that  it  was  not  htdenled,  and  expressed 
nd  coneideratiojl,  is  not  sufficient  to  prevent  a  judgment  in  his  favour. 
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A^iixL,  18W.  but  It  was  recerde<f  in  the  General  Court  the  15di  of  Och* 

3.  That  the  original  patentees  were  seised  im4  possessed 
as  the  law  directs  ;  and  that  WUHam  Sever tty  was  also  aeis« 
ed  and  possessed  as  the  law  directs ;  and  being  so  seised, 
died  in  If 56,  having  first  made  his  will,  be* 

4.  That  Roiert  Beverley  in  the  will  mentioned,  said  wImI 
was  the  lessor  of  the  plaintiflF,  was  the  only  son  and  heir  ae 
law  of  WilRam  Beverley;  and  that  on  the  death  of  his  &- 

'  ther,.  he  was  seised  and  possessed  of  the  lands  in  the  decla- 
ration mentioned  as  the  law  directs. 

5.  That  the  lessor  of  the  plaintiil^  before  the  year  ITSSf 
appointed  Thomeu  Lewis  his  agent  to  superintend  the  es- 
tate in  the  lands  called  Beverley  Jffanor)  (the  first  men- 
tioned tract  of  land ;)  that  the  commissioner  of  the  taxes 
in  1 7B2  called  upon  JUtuis  to  return  an  account  of  the  land$ 
and  lots  io  Augwta  county,  to  which  the  lessor  of  At  plain» 
tiff  had  title,  in  order  that  they  might  be  assessed  and  tax- 
ed, and  that  the  said  agent  refused  to  return  the  lots  in  the 
declaration  mentioned. 

6.  That  no  taxes  <ivcr  were  paid  Ukt  the  laads  nod  ioU 
in  -die  declaration  mentioned  since  the  year  1780* 

7»  That  Jacob  Kinney^  pursuant  to  an  act  of  Assembly 
in  such  case  made  and  provided,  did,  on  the  19th  day  of 
jfune^  1794,  make  three  locations  on  the  said  lands  and 
iota;  each  of  whic^  oommenoed  in  those  wonbi  ^^  Jum 
**  19th,  1794*  Located  for  yacob  Kinney  by  virtue  of  part 
**  of  a  land-oflSce  treasury  warrant,  No.  17.  dated  Jimc 
"11th,  1794,  issued  to  ArchitaU[  Stuart^  under  the  Sth 
"  section  of  the  5th  chapter  of  the  acta  of  179(\  aad  tlir 
"  landlaw  of  the  17th  of  December^  1798,  wUck  warrant  b 
"  assigned  to  the  said  Kinney^*  £?<*• 

8.  That  grants  ref^larly  and  duly  issued  to  the  said  jfor' 
cob  Kinney  for  the  lands  and  lots  in  the  declaration  «ka»- 
tioned;  and  ths^  he  was  seised  and  possessed  thereof  as  the 
law  directs. 
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9*  That  the  lots  are  within  the  limits  of  the  town  of  a?ai^1809. 
Staunton.  ^''^^ 

10*  Thattbe  commksioner  or  commissioners  of  the  l^ndr         y- 
tax  in  the  County  of  Augusta  did  not  value  the  said  lands.    ^ 

11.  That  no  account  was  ever  returned  of  them  by  the 
•aid  commissioner  or  commissioners  to  the  proper  offcer 

for  collecting  taxes  for  the  County  aforesaid* 

12.  That  other  lands  of  the  l^^or  of  the  plaintiiT  in  tjbe 
County  Qi4^ugu8ta  were  returned  by  the  commissioners  of 
the  said  Cpvmty  for  taxatioq,  and  that  the  ta^es  thereon  had 
been  duly  paid  by  Archibald  Stuart  from  the  year  1789  to 
the  preset  time,  and  that  it  was  known  to  the  collectors  of 
She  taxe^^  from  ^me  to  time,  that  Stuart  did  and  would  pay 
the  taxes  of  the  lessor  of  the  plaintiff^ 

This  special  verdict  was  found  April  Zd,  1798;.  and 
the  cause  wa3  continued  on  the  docket  until  April  10th, 
1 802,  above  four  years ;— .when  the  Court  gave  judgment 
for  the  plaintiflTt      A  bill  of  exceptions  was  then  ofiered  to 
the  opinion  of  the  Court,  fpqnded  upon  two  affidavits  made 
the  same  day;  statingthat,  on  the  ^^Jrialofthe  cause,'*  (that 
is,  as  it  must  be  understood,  on  the  argument  of  the  special 
verdict,)  the  defendant  moved  the  Court  to  set  aside  the  spe* 
eicd verdict,  vnxd  Sivr2ird  a  venire  facias  de  novo;  alleging 
that  the  fact  respecting  the  said  Beverley^s  agent's  failing 
to  return  his  lan^s  in  Augusta  County  to  the  commissioner^ 
was  not  found  agreeably  to  the  evidence  before  the  Jury 
when  the  special  verdjct  was  rendered,  a?  would  appear  by 
the  affidaoits  of  Joseph  Bell^  and  of  the  said  Kinney  him- 
self; as  also  for  the  additional  reasons  stated  in  the  last 
mentioned  affidavit.      The  substance  of  the  said  affidavits 
need  not  be  more  fully  stated,  as  they  seem  not  to  have  in^ 
^uenced  the  decision  of  this  Court,  to  which  Kinney  apt 
pealed. 

The  preliminary  question  in  this  case  (for  which  see  1  ^i 
smd  M.  p*  531.)  having  been  setded,  the  cause  was  argue4 
#n  the  merits,  at  great  length,  by  the  Attorney-Generet  and 
Vol.  II.  S  8 


^ 
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4niii.,  liO^  XmA^h  for  the  AppcBiait,  aad  WicUum  fog  d»e  tppiller, 
at  Novtmber  term,  18Q7 ;  and  afterwards  at  MtmA  MflK^ 
1908,  by  the  same  counael  for  4lie  appdUmt,  aad  by  MIU 
^  Hams  for  the  appellee. 

On  behalf  of  the  appdlant  it  was  contended)  4«  That 
a  venire  facias  de  novo  ought  to  be  awarded,  btcatuse  tht 
facts  suted  in  the  special  venBct  were  not  such  as  were^vaii 
in  evidence,  according  to  the  affidavit  of  Joseph  Bell. 
The  Jury  omitted  the  important  fact  that  Bevtrky  msm  sl 
non-resident  of  the  County  in  which  the  lands  lie.  k  wm 
important  to  shew  this,  in  order  to  account  for  the  appUoft- 
tion  to  hi«  agetU  ;  and  to  shew  that  that  application  ^VM 
aufficient  to  charge  him^  for  that  fact  not  appearing  in  th* 
verdict,  it  might  be  argued  that  ^plication  should  have 
been  made  to  Beverley  in  person*  Another  reason  for  a 
venire  de  novo  was  that  the  Jury  had  not  expressly  found 
that  JGnney^s  warrant  issued  on  payment  of  the  considera- 
tion of  one  dollar  per  acre,  required  by  law.  Thb  indeed 
might  be  presumed  fropi  their  finding  that  he  made  faia  lo- 
cations pursuant  to  the  act  of  Assembly  /  but,  if  Aia  'wns 
pot  sufficiently  e^qplicit,  d)ere  ought  to  be  a  venh^  eltmof^ 
2.  That  Kinney  had  legally  acquired  tide  to  the  land 
which  had  been  forfeited  for  non-payment  of  taxes.    By 

(a)J?«.Ca/e,<he  35th  sect.  of  the  act  of  December  13th,  jr92,(a)wl«A 

vol    1     c     ft.*?  • 

•c<i.  *3s  p.  *^^ti^^  "'^^s  nearly  a  transcript  of  the  5di  sect,  of  the  act  ef 

?^         .    15^90,  c,  S.{b)    The  failure  to  pay  die  tax  for  die  apace  rf 

vol  2.  Afpen-  diree  years  was  a  aiuffi^iept  cause  of  forfeiture,  and  tasj 

t^^  ^  "^  person  might  acquire  a  tide  to  the  land  so  forfeited  in  die 

manner  prescribed  by  die  law  establishing  die  hndksffice. 

The  circumstance  that  the  lands  weretiot  liHed  nouletKi 

difference ;  for  Peverley^s  agent  refused  to  list  diem }  aad 

to  exempt  them  f^m  forfeiture  would  be  to  permit  a  man 

to  avail  hiinself  of  his  own  wrong.      Besides,  diere  is^tQ 

exception  in  the  law  in  favour  of  laads  not  listed*    Incked 

(e)  Sec  Set-  the  act  of  December  19th,  1794,  sect.  3f(c)  declares  thatlM> 

1794,  ^*^2l.^'^^  ®^^  ^  deemed  to  have  been  forfeited  fi>r  non-pqr* 

^tfv.CM^,yol.ment  of  taxes,  i^nless  the  returns  and  notices  required.by 

|!fo.wfp!^Jla^  liave  been  made  and  givea:  but  diia  is  pnly  a  l^la* 


X. 
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-tip^  cxpoftBdon  of  the  meaning  of  die  act  of  irSCX  The  Le-  A»«it|  firWi 
gbdamre  eanm>t-paB8  a  dechdratoiy  act  to  explain  an  act  of     |^|„,^ 
AasemUy,  so  as  to  have  a  teth>spective  operetion;  for  it        ▼- 

'iB  the  province  of  the  Judiciary  only  to  expound  the  laws*  - 


The  act  of  1?90  had  been  in  force  three  years  and  ahalf  be- 
fbreAmit^'^locations^vrhich were madeinynn^,  1794.  The 
set  of  December^  1 794,  could  not  take  away  his  vested  right« 

AldKmghtlie  act  of  December  13di,  17W,  was  suspended 
in  Its  operation  untS  the  Ut  of  October^  mt^{a)  yet  that  («)  Sec  Rtv, 
ef  1790,  of  which  it  was  a  trsmscript,  continued  in  force ;  p  ggs^ciio. 
font  the  doctrine  is  setded  in  the  case  of  Hurruon  v.  if/-  ••^  *• 
itn^(Jf)  that  a  subsequent  law  repeating  a  former  law  is  to  W   3  ^/| 
be  considered  as  a  continued  stream  of  legislation,  and  ^at, 
8uch  subsequent  law  being  suspended,  the  former  continues 
in  fbi^e. 

Under  the  words  of  the  act  of  1796,  no  judicial  pro^ 
^ess  is  necessary  to  vest  the  forfeiture.     If  such  ptbccss 
had  been  intended,  the  Legislature  would  have  specified  it  2 
but  die  law  is  express  ^t  the  land  is  forfeited^  and  liable 
tokMationas  of Afr  vacant  lands  which  certainly  maybe 
Xkcated  t^iAout  any  judicial  inquiry*    The  act  of  1784r, 
c.  S5*(0  whkh  is  copied  from  magna  ckartUy  and  declares  (0  See  Itt^, 
liiat  tto  freeman  shaQ  be  deprived  of  his  freehold^  **  but  by  15.  p.^^  '  ^ 
"  lawful  judgment  of  his  peers,  or  by  the  laws  of  the  hnd^^ 
could  not  preclude  the  Legislature  ttota  passing  an  act 
having  die  effect  now  contended  for ;  that  act  being  no  part 
of  the  constitution  or  bill  of  rights,  and  not  more  obligato*^ 
ry  than  any  otiier  act  of  Assembly  1  and  even  according  to 
that  act,  a  freehold  may  be  taken  away  by  the  ** /oru^*  of  the 
^  kmd^^  Coke^  in  his  readings  on  magna  ekatta^ijt)  says,  that  (</)  ^  I$gt  f, 
these  words  signify  ^ptoce^M  or  due  course  of  law  .•'*  but,  ^* 
Busely  an  wctoiA^wsaAAf  legally  passed  may  have  the  same 
cdKect*     Where  a  man  faib  to  pay  his  taxes,  his  personal 
Qititte,  it  ii  admitted  on  aH  hands,  is^  Gable  to  be  taken  and 
aoU  wkham  pfocess*    Why  not  sim  his  land,  where  the  law 
asyBSO}     If  tiie  proceedings  are  irregtdar,  he  may  bring  ^ 
a«i]tt«  recover  il,  md  have  alt  "die  1»en^fit  of  a  trial  by 
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AVAIL,  1^08.  Juiy.     Acti<ini  to  try  the  validity  of  sheriff's  sales  aite  fite^ 

^'^liney^    quent^     Underlie  act- of  1781,(fl)  and  that  of  iy«7,o 

vv        42.(A)  the  practice  always  was  to  sell  lands  for  noo-poy* 

•'    ment  of  taxes  without  the  intert>o8ition  of  a  judicial  inqai^ 


(a^  Ch.  £evi'  ty  i  At  sheriff  was  the  sole  judge^  a^  the  timtj  wfatdier  the 
0>)^ef>. Codt,  ^^  yf^  liable  to  be  sold  or  not ;  but  if  he  acted  improper* 
W.  3.  Afpen-  jy^  g^i^  ^ftig^t  i^rwards  be  brought^  No  passage  in  oar 
95.  6onatitution  applies  to  this  subject ;  neither  is  its  spirit  op- 

posed to  the  Legislature's  dispensing  widijury-triak  in  cer-^ 
tain  cases :  for  it  does  not  establish  that  mode  of  ttial  tm- 
.  .  t  vtrsaUy^  but  oidy  says  that,  ^^  in  controversies  respecting^ 
^^'  property,  and  in  suits  between  man  and  mim,  the  ancient 
^^  trial  by  Jury  is  preferabk  to  any  other^  and  ought  to  be 
"  held  sacred." 

3.  That  no  estate  passed  by  the  release  from  Rmndo^ 

^d  others  to  William  Beverley ^  the  deedbeing  not  indented 

as  required  by  the  ac^  of  ITIO,  c*  13*  sect*  1«  whkk  was  vt* 

pealed  in  the  Revisal  of  1733,  p*  25T*  and  in  that  of  1T46« 

(c)Seeed.0fc«   1^  sect*  l.(c)  and   no  considerati9n  being  meationod^ 

( ^2  V^!  ^^^  ^^^  "  ^^^  ^^^  **^ ^^ ^^^'^^  ^^  Donald, id} -for  th«« 
S%.  the  deed  began  ^  This  indenture^^  i^Cm    It  maybe  suaA 

that  no  good  reason  can  be  given  for  requiring  tndentis^f 
but  still.it  is  law*  The  want  of  consideration  is  ato  objec- 
tion equally  strong  $  for  neidier  a  feoftnent  nor  a  rdease 
enures  otherwise  than  to  the  use  of  the  feoffor  or  releasor, 
vmless  it  be  made  on  sufficient  consideration* 

.  On  the  part  of  the  appellee^  in  opposition  to  the  1st 
point,  it  was  said  that  a  venire  de  novo  is  one  thing,  and 
a  new  trial  another  j  that  the  former  is  granted  only  where 
..  there  is  some  defect  in  the  proceedings,  or  some  omissioii 
in  the  finding  of  the  Jury  which  renders  it  .impossible  for 
the  Court  to  render  judgment;  but  a  new  trial  \%  granted 
w^here  the  verdict  is  contrary  to  evidence*  Let  i^  be  ad* 
mitted  that  Kinney rva.  this  case,  intended  to  move  fors 
new  trial,  it  is  a  question  worthy  of  consideration  whedier 
amotion  iox  a  new  trial  can  be  made  at  a  eubsttjptetU  term^ 
it  being  very  inconvenient  to  aUow  sudi  a  practice^    If  Ae 
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UMition,   Uov^ever,  had  beifen  regolariy  made,  tl^  Court  AvmiL,  i«08* 
OQght  not  to  hare  granted  it,  unless  from  the  whole  evi-  ^*^^^^^ 
-dence,  it  would  have  been  necesaary  to  the  justice  of  the         v. 
case.     The  single  affidavit  of  Beli  could  not  enaUe  the  sue-  ^' 

ceecting  Court  to  judge  of  diis;  and  in  fact,  all  that  was  ac- 
tualij  pro¥ed.by  that  affidavit  was  found  by  the  Jin^% 

In  opposition  to  the  2d  point,  it  was  contended  that  the 
lands  were  not  liable  to  forfeiture  for  non-payment  of  taxes 
Sinless  regularly  listed,  the  taxes  demanded  by  the  officer, 
and  payment  refused*     It  should  have  appeared  that  the 
directions  of  the  4th  sect*  of  the  act  of  1790,  before  refer- 
,  ted  to,(a)  which  required  a  list  of  the  insolvents,  with  the  ^'^V^f^P^* 
amount  of  the  tax  due  from  them  respectively  to  be  furnished  diM  No.  oTp! 
by  the  Clerk  of  the  Court  to  the  collector  of  the  tax,  &c.  ^^^* 
had  been  complied  with* 

The  law  is  that  the  fbi-feiture  shall  tadce  {dace,  in  case 

the  tax  be  not  paid*     What  tax  \    Surely  that  which  has 

been  duly  assessed  and  imposed*     But  when  the  lands 

have  not  been  listed^  no  tax  has  been  assessed  and  imposed 

upon  them*  .   Let  it  be  supposed  diat  a  descent  was  cast 

cm  a  person  not  knowing  it,  or  that  a  person  ^ould  own  so 

much  land,  as  not  to  know  his  lands  to  be  forfeited  when 

no  demand  of  the  tax  was  made*    SUcK  a  case  mig^  easUy 

happen,  and  the  owner  of  the  land  nught  hot  know  to  whom 

or  what  he  was  to  pay*    It  could  not  be  the  intention  of  the 

law  that,  imder  such  circumstances,  he  should  lose  his  land*        ^^ 

Besides,  the  owner  was  not  required  by  the  law  at  that  j?^4^,p.59^ 

time  to  return  a  lut  of  hU  lands^  but  only  of  his  personal  ^^^  Y^ 

property.X^)     It  was  the  duty  of  the  assessors  to  have  gone  yanuarjr3Ut^ 

on  the  land  and  valued  it*(c)  ^'  ^^^g. 

.  The  tide,  too,  of  the  act  of  1 790,  is  **an  act  to  amend  the  P-  ^*  5^-  ^f 
..  .  ,    ,  1       I  •      1  «.     «•   which  Tor  tbt 

V  act  entitled  an  act  to  remedy  abuses  m  the  manner  of  sell-/r«t    timet 

**  ing  lands  for  the  payment  of  public  taxes."*    .This  shews  {J^g"^*^^ 

that  the  Legislature  had  in  contemplation  only  lands  which  required    ta 

were  liable  to  be  sold  for  taxes,  which  lands  not  listed  wtre  lU  scetheact 

not*  But  in  any  event*  to  subject  the  land  to  forfeiture,  iiitff  ^*'^i^*"f 

,       ,  1    1  t  1  r         t  ^  ^  the   land  tax^ 

tax  should  have  become  due  after  the  act  <»  1790  went  Ch.  JRe^Ual^ 
into  effect,  and  have  continued  unpaid  three  years.  Now,  ^^e^J^c^ 
that  act  commenced  in  force  in  Januarij^  1791 ;  the  tax  of  ▼«1-  !•  p.45r. 
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AntiL,  1801.  t791  became  due  tke  31it  of  Deeemher^  179U  ^^  WMMC 

^■^y]J^  payable  into  the  treaiury  until  the  lat  of  Octoier^  i>«ftr 

T.        Three  years'  taxes  were  dierefiore  not  due  and  unpaid  be- 

^^'^^    (m  October,  1794.    Yet  Ktimey  made  hb  loGattoBs  m 

y^tnc^  ITMf  several  moadis  too  soon*    Besides^  die  5di 

(a^i?e«.(Mr,  section  of  the  land-office  lawr(a)  {H^nrkles  that  no  warraiit 

p.  {^'^^'     'afaall issue  for  forfeited  landa  uidess  the  pcfson  affd^iing 

for  the  same  shaU  pay  in  consideration  thereof  at  the  rofee 

of  one  hundred  dollars  for  every  hundred  acres*    Khmmf 

ooi^t  to  riiew  (what  dpes  not  appear  in  ^he  spedal  ^wnfioO 

Ihat  he  complied  with  tltts  law.    It  is  not  sufficient  far  hiaa 

toshew  a/«r«iil»    He  must  shew  that  aU  his  previoiia  pro* 

oeedings  were  regular.    If  his  had  been  an  origifudfmat/tf 

this  would  not  have  been  necessary ;  but  when  he  elaims 

on  the  ground  of  a  forfeiture  against  another  pre-tsmtitig 

paftent)  die  case  is  otherwise. 

The  act  of  1790  could  not  vest  the  forfeiture  without  attift« 
<{uest  of  office.  There  should  have  been  at  least  an  inquesiof 
inHrudion  to  shew  that  the  Commonwealth  had  the  right* 
Before  the  revolution  there  were  two  offi^s,  one  oSenA* 
i&ng^  the  other  of  mitruction,  widiout  one  of  irfiich  the 
Conunonweakh  could  obtain  no  tide  to  lands  which  had 
once  been  patmted.  The  Le^dature  could  not  httve  in- 
tended  a  forfeiture  widiout  office  foimd,  because  the  pait^ 
might  have  sq^plied  at  the  Auditor^s  office  and  paid  the  tasea 
if  they  had  been  hsted;  and,  if  not  listed,  might  have 
inquired  of  the  proper  officer  whether  he  had  my  hmd-tcn 
against  hite,  dnd  been  told  there  was  none. 

In  answer  to  die  third  point,  it  was  urged  that  die  objee- 
tions  to  the  deed  of  release  were  of  no  consequence,  sincedie 
Jury  had  found  more  than  twenty  years^  posseaoioR  in  WU^ 
Ham  and  Hohrt  Beverley^,  which,  of  itadl^  is  sufficient  to 
maiMtm  soi  ejectments 

Curi4  advi$are  wtlu 
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MknJmfy  J^l  %5.    The  Judges  dUIiyerad  dmr  opi-  ami£,  180^ 


Judge  Tucker  hsvmg  stated  the  cise,  as  above,  pro- 
ceeded as  fellows.  As  todie  first  point  mode  by  die  coun^ 
sel  fer  the  appeUant,  tiiey  endeavoured  to  coKfound  a  veni^ 
re  ds  novOj  and  a  motion  for  anew  trial ;  but  they  are  veiy 
difEnrent  diings :  they  agree,  mdeed,  in  some  flings,  but  diCtr 
inmam/.  They  agree  inAia-^^hat  z  venire  de novo mxmtht 
awarded  in  both  cases,  and  that  die  Court  may,  or  may 
not,  grant  eidier  of  them.  But  they  differ,  first  in  this  that, 
a  venire  facias  de  novo  is  the  ancient  proceeding  of'  the 
common  law ;  a  new  trial  is  only  a  new  invendon,  latro- 
duced  on  account  of  the  severity  of  die  judgment  in  attaint^ 
to  av<nd  wMch  it  was  thought  better  to  proceed  ina  milder 
uray ;  and  so  new  trials  were  introduced.  They  likewise 
differ  in  diis  respect,  that  new  trials  are  generaBy  granted 
where  a  general  verdict  is  found  ;  a  venire  facias  de  novo 
upon  a  special  verdict.  But  the  most  material  difference 
hetween  diem  is  this ;  that  a  venire  facias  de  novo^  must  be 
granted  upon  matter  apparent  upon  the  record;  but  a  new 
trial  may  be  granted  upon  things  out  ofity  if  the  record  be 
ever  so  right;  if  the  verdict  appear  to  be  contrary  to  die 
evidence  j^ven  at  the  trial ;  or  if  it  appear  that  the  Jirige 
has  given  wrong  directions.  In  either  of  these  cases,  a 
new  trial  will  be  granted:  but  it  is  odierwise  as  to  a  venire 
facias  de  novo^  which  can  only  be  granted  in  one  or  the 
other  of  these  cases.  1st.  If  it  appear,  upon  the  face  of  the 
verdict,  diat  the  verdict  is  so  imperfect,  diat  no  judgment 
can  be  given  upon  it.  2d.  Where  it  appears  that  the  Jury 
ought  to  have  found  other  facts  differendy.(a)  Now,  iti  (a)  1  miimh 
this  case,  the  motion  for  a  venire  facias  de  novo  was  not  ' 
founded  upon  matter  apparent  upon  the  record^  but  upon 
matter  suggested  by  the  affidavits  presented  to  the  Court^r 
years  after  the  trial.  The  defendant  must  have  had  a  great 
reliance  on  his  own  memory,  to  impeach  the  verdict,  at 
ihac  distance  of  time,  on  the  ground  that  it  did  not  state  a 
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AFvti,  ^9^. particukr  fact^*9&  k  was  prored  by  a  fmrticuiar  \ 

Kinney     ^^^  ^^^  witness  must  also  have  had  great  confidence  ia  his 

V-         own  accuracy  and  recollection,  at  the  time  of  delivering 

■'    hia  testimony,  to  have  been  positive  that  he  related  eveiy 

circumstance  respecting  an  ancient  transai^tion,  which  he 
might,  after  such  a  lapse  of  time,  be  called  upon  again  to 
state*  If,  then,  the  motion  was  intended  as  a  motion  Sox 
a  new  trial,  I  think  the  Court  decided  right  in  refusing  to 
grant  it.  If,  indeed,  upon  examining  this  verdict,  it  should 
appear  to  be  so  imperfect  as  that  no  judgment  can  be  pro* 
nounced  upon  it,  there  must  be  a  venire  facias  dc:novOm. 
But,  if  enough  appears  upon  the  face  of  it,  either  to  shew 
that  the  plaintiff  hath  no  right  to  recover,  or  that  the  defend* 
ant  hath  no  title  to  retain  his  possession,  the  neglect  of 
the  parties  to  produce  evidence  of  other  facts,  however  hn* 
portant,  or  of  the  Jury  to  find  those  facts,  will  afibrd  no 
xeason  for  a  venire  facias  de  novo.  I  shall  therefore  pKU- 
ceed  to  examine  the  second  point. 

2.  Were  those  lands  liable  to  be  located  bythettefend* 
ant,  and  a  patent  obtained  for  them,  upon  the  facts  found 
by  this  verdict? 

This  is  a  question  of  such  general  importance  to  the 

whole  community,  that  it  cannot  receive  a  more  deliberate 

and  full  discussion  than  it  is  entided  to.      In  as  much  as 

the  whole  landed  property  in  the  Comm<mwealth  may  be 

subjected  to  forfeiture  by  the  mere  neglect  of  ministerial 

ofiicers  employed  in  ascertaining  and  collecting  the  Conx-^ 

monwealth's    taxes,    imless    this  Court  shall  make  such' 

an  interpretation  of  the  laws  as  may  obviate  the  dai^gov 

I  shall  briefly  remark  that,  under  the  first  acts  which 

(«)  X.  V,    passed  for  establishing  a  permanent  revenue,(a)  in  case 

indo  Ar©  payn^e^it  of  the  taxes  were  not  made  on  or  before  the  first 

e.  8.  day  of  June  annually,  the  sheriff  was  authorised  to  distraia 

the  lands  or  slaves,  goods  or  chattels,  which  might  be 

found  upon  the  lands,  and  in  the  possession  of  the  person  in* 

debted  or  failing,  notwithstanding   such   lands,    slaves, 

goodv  or  chattels,  should  be  comprise  in  any  deed  of 


]kft  fiv«  £bi$r«»  the  sheriff  might  sdl  the  tame;  ^  or  ao  much  ^""^inne^ 


f/'  83  would  be  auficieiit  to  discharge  the  taxes  for         ▼• 
fo^dy  money  :biiC4  if  the  MOiC  should  not  6ell^  in  th^apiniott  ' 


4S* 


4f  the  sherifft  fi>r  three-foutths  of  the  Value^  thea  it  should 
be  sold  cm  one  month's  ctedit,  giving  six  days  Mtic;^  of 
the  tittle  and  place  of  ule;  by  advertising  the  same  at  the. 
<harcb,  -or  other  put>lic  places  in  the  parish  i  with  a  provi- 
so, thfO,  where  the  sheriff  dbould  seize  any  lands,  he  should 
•eU  the  smalkst  tmnUfcr  ^  acres  that  the  lowest  bidder 
would  pay  the  taz^  for:  and  the  proprietori  or  his  agent 
Alight  appoint  what  part  <^  the  tract  should  be  ^old ;  and* 
in  caae^  failure  on  his  part,  the  sheriff  was  to  sell  that  p^ot 
which^  in  his  opinion,  could  do  least  ii^ury  or  prejudice  to 
.  the  tract ;  and^  where  other  student  distress  cou^d  be  had^ 
BO  distress. should  be  made  of  the  Jomft*  And^  in  case, of 
MnreiisOliable  seizures^  the  psorty  was  entitled  to  his  action^ 
and  to  full  (io^ts,  iil  cate  •  of  reooyering  .  any  damages* 
^  subsequent  act(£l)  entided  '*'  An  a^t  to  kkuedy  abu-  (a)  I7ir»  «. 
^  ajBS  in  the  manner  of  s^ing  lands  for  payment  of  public  ' 
^  taxes,"  declares  thatsuch  sates  shsdl  h^  made;  an  thepre^ 
misesj  andaoysale  madeother^me  diaUbe  Toidi  that  no 
sale  of  lands  shall  be  made  if  ether  strident  propdrty  can 
^eJl^Ufniin  the  County;  thai,  before  any  sale  aiiall  take 
place,  nodce  thereof  shaU  be  give%  at  least  eight  weeksi 
)n  the  Gaxette  of  the  public  printer,  and  be  advertised  at 
^Court-house  of  the  County  on  the  first  ds;y  of  two  seve- 
ral Courts,  and  proclamation  made  at  the  door  of  the  Court- 
house between  12  o'clock^  and  4^  of  those  day$;  that  the 
S2^  be  conducled  by  the  high  sheriff  in  person ;  and  that 
he  shall  give  notice  to  the  commissioner  of  the  laindrtax,  at 
least  thirty  days  before  the  sale,  to  atteod  the  same  i  and^ 
if  ihf  lands  should  liot  yield  one  half  the  value  Aereof^ 
(r^gavd  being  had  to  die  e^mate  thereof  in  die  e<iualizer^a 
booksO  A^  commissioner  was  directed  to  hid  for  tb^n  o& 
behalf  4^  the.public^  wid^apower  of  redemption  to  the 

pn^rietor.     And  aft  sides,  where  the  sberiff;i.or  any  da* 
,  Vo^.  u.  .  T  t 


APRIL,  180&  puty  sKeryf,  or  any  persm^  in  tmst  for  ttieoir  of  < 

them,  should  be  the  hat  bkkkr,  should  be  coasidefed 

as  held  in  tni«t  ibfllie  piayment  df  the  taxes,  and  ni^jt^ 

be  redeemed  by  the  propneKft*  by  pajrment  ci  the  taxnf 

charges  of  sale,  and  interest  at  die  rate  ct  ^  per  cent.  aoA 

ten  per  cent,  damaged   Tbeii  came  the  act  of  1790v  c«  f  •  b^ 

which  so  much  of  eveity  act  as  directs  ^  sale  ef  any  hnuk 

for  the  tax  thereon  was  repesded,  and  the  aheriffli  vrh»  had 

fiuled  in  complethi^  their  colleetions  were  direct  to  cott^ 

form  to  the  regulations  prescribed  by  that  act*    Before  no^ 

ticing  Its  provisions,  it  may  be  proper  to  state  sovae  odier 

dire<;tions  Contained  in  antecedent  actt. 

Ca)  0^.1783,     By  die  lict  for  equalizing  the  Und-ta)i(0)  and  due  Idf 

(^)^^i78e,  o.  <tiBe^Kikig  the  actfr  fiwtetablishkig  a  permanent  retenue,(^) 

^'  «omnusi3oBe#a  Were  to  be  appmitod  in  every  Cotmty,  whoiif 

duty  it  iraa  to  value  aH  the  several  lands  in  their  respectivtf 

Counties,  and  to  make  a  Kst  thereof  ia  a  book,  in  wluch  tto 

namea  of  die  owners^  the  numbkr  of  lota,  (if  in  a  HCnm^J 

md  the  yearly  Value  tbneof,  tie  ^uoiti^  of  odier  landi, 

the  value  thereof  per  acre,  and  die  amountof  the  tax  theie*' 

6n,  were  to  be  insertedr— «nd  all  ali^iataons,  or  adterafdona', 

^m  time  totime  noticed  therein*  Each  conunrnkmer  wna 

to  retain  one  of  these  lista  in  his  own  possession,  so  long  m 

be  should  continue  in  oftce:  and  was  to  furnish  the  aheriif 

with  a  eopy  thereof^  on  of  before  the  last  day  of  JUin^j  an^ 

imally  i  by  which  die  sheriff  should  proceed  to  coDect  from 

ewry  person,  therein  named^  the  sum  tkargedin  tkesaidi^Jti 

andfw  more*    So  that  the  commisaionerV  book  cemfied 

by  the  elerk  of  "the  county,  according  to  the  ^reotiona  of 

the  acl^  was  to  be  the  guide  of  the  sheritf  in  oottecting  the 

-tuxes  ;  and,  widiout  it,  no  coUecdon  could  be  niada  ^  whidi 

circumstance  is  recognised  by  the  Legidature  in  the  899^ 

(r)  See  Rev,  MM  AcU  of  1792,  c*  ^74/)  iQ  whidi  it  is  fectted,  that 

454'  ^ijin- "  ^'***^^  m^cominissicBers  had  been  appmnted  in  lieverat 

dsx,  c.  &    ^«  Cptmtiesy  and  from  the  negleot  of  conumtoioners  in  ne» 

^         ^tundtig  aKatof  dK  taxtMe  fraptrt^  mupenzi  other  Cowi^ 

*^  tie^  by  reason  vdiereof  no  >coUectiona  of  the  public  taxes 

^^  have  been  or  could  as  made,''  &c«    The  act  of  1766, 
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e.  6*  made  it  die  dntf  of  llie  cemnussiotters,  alto^  to  fur-  A^miL,  1808. 

nish  the  Clerk  .of  the  County,  and  the  SoUcitor  or  Auditor  ^""J^J^IJ]]^ 

wMi  copies  of  the  same  book  of  die  land-tax;   to   be    _   v. 

Bcvcrl£y/> 

aubject  at  al  times  to  the  inspection  of  all  {)ersoQs.    And    ^ 
that  depoeitedin  ihe  Auditor's  office  was  to  be  admitted  as  ^ 
evidence  in  the  General  Cooit,  for  the  amoimt  of  the  taxes 
dborgcd  to  the  sheriflF. 

Sttcb  being  the  prdiviinarjr  steps  required  by  lav,  die 
act  of  1790,  c.  5.  substituted  the  f^dOowing  ]»t>v]jiions  in 
lieu  of  those  for  which  the  si^  of  lands  for  pa3mient  of  taxes 
had  been  fonnerly  authorised : 

.  1*  That  each  shmff  shaU^  at  ^  time  be  returns  a  Hst  of 
odier  insdventa,  retnm  dso  a  list  of  the  lands  within  his 
fCountjr,  or  corp<»«tion,  w^c  fre  cmnQtfind  ^ecU  xvit&m 
the  mmt^  bekpoging  to  the  owner  or  tenaiit,  sufficieat  to 
satisfy  and  pay  die  taXf  Afid,  if  the  Court  shall  ^  satis* 
fied  of  the  trueb  thereof;  they  shall  admit,  die  sheriff  tn 
make  oath  diereto,  and  direct  the  same  to  be  c^rtifi^dtQ  tb$ 
iJbaHtor  c^piddic  accounts,  together  with  the  names  dfdie 
fittmers  of  each  tract,  and  the  fktce  pf  their  ukodc,  whem 
the  Court  can  obtain  such  ipfiMmation, 

2.  The  Auditor  shall  credil  the  sune  in  account  itxr  tl|e 
hnd'^ax  widi  tl^  sheriff-«and)  where  it  shall  «^pear  to  the 
^Auditor,  irom  the  certificate^  of  th«  Coun^  Courts,  or 
from  any  other  information,  that  any  person  chargeable 
with  the  laad<yta3^  resides,  of  hath  stares,  or  per|on^  pro-r 
perty,  in  some  Qther  Coun^,  he  shall  certify  die  ainount  olf 
)tis  land-tax  to  the  sheriff  of  the  County  where  he  resides^ 
or  hadi  slaves,  or  odi^er  property,  and  ^ebit  such  sheriff 
with  the  amount,  v{lio  may  make  distress  for  the  -same,  and 
shall  be  accountable  therefofi  as  for  other  taxes  pf  his 

3*  A  list  of  these  insolvetits,  widi  the  amount  of  theif 
taxes,  respectively,  shall  be  furnished  by  the  clerk  of  the 
€k)urt  to  the  collector  of  the  tax  fpr  the  succeeding  year,  and 
Jie  shall^ptransmitacopy  thereof  to  the  Auditor,  wh^ 
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4^RiL.lB0^  shall  debit  the  coUector  therewith'^  and  he  shaH  £^MH 
"^"^^^^  J^d  account  for  the  same,  as  for  odier  taxes. 

V.  4«  In  case  die  said  taxes  cannot  be  collected  the  sue* 

^;  ^  ^  ceeding  year,  the  like  return  upon  9ath^  shrif  be  made,  as 

before  prescribed;  ^  and,  tkeret^mij  the  treasurer  shaU 
^  cause  to  be  inserted  in  the  Virginia  Gazette^  for  three 
^^  weeks  successively^  the  names  of  such  DELiHquEKTSf  #idl 
^^  the  quantity  of  land,  the  situation  thereof,  and  the  faxes 
^  doe  thereon.'*    Then  follows  this  important  clausS : 

5«  Thaf  in  ca^e  the  tax  on  any  tractof  land  sludl  not  be 
pud  for  the  space  of  three  years,  the  right  to  such  hnda 
^Aatfbe  lost^  forfeited,  and  vested  in  the  Commonweahk : 
and  it  shall  be  lawful  for  any  person  to  acquire  a  title  to  zaj 
lands  so  forfeited^  in  the  manner  prescribed  for  acquizmg 
tides  to  waste  and  unappropriated 'lands  on  the  eastern 
waters,  by  an  act  entitled,  ^^  An  act  to  dispose  of  the  waste  and 
^^  unappropriated  lands  in  the  Commonwealth  of  Vtrginiayon 
(«)  Senhm  ^  the  eastern  waters,(a)  with  a  saving  in  favour  of  the  rights  of 
\2.*  ^  ^^  infvats^ftmes'Coveri^  and  persons  nen  compos  mentis^  who 
^^  ajfe  allowed  three  years  to  save  the  same  from  forfeiture^ 
*^  aft^  such  disability  is  removedr^  This  act  hath  beea 
consolidated,  with  diat  which  liespects  the  duty  of  tiip 
commissioners  of  the  land-tax,  and  die  powers  and  duties 
of  the  sheriflb  and  collectors,  in  the  genial  lair  q!  17399^ 

38&  Bote  ik      ^  ''^  consider  this  clause  of  the  act  first ;  and  my  first 

'  '    inquiry,  respecting  its  operation  and  construction,  wiB  be^ 

WHEN,  and  in  what  manner,  lands,  upon  whi<^  taxes 

have  not  beeti  paid  for  the  space  of  three  years,  diall  be 

LOST  by  the  owner,  and  tested  in  the  Commonwealth* 

By  the  20th  article  of  tl^e  Constitution  of  Virginia,  all 
escheats,  penalties  and  forfeitures,  heretofore  going  to  th^ 
king,  shall  go  to  the  Commonwealth,  save  only  sucH  as  (he 
Legislature  may  abolish,  or  otherwise  poovide  for* 

At  the  period  of  the  revolution,  die  crown  was  entitfeJ 
to  a  quit-rentof  two  shillings  for  every  hundred  acres^ 
land  gi;anted  by  it,  whi^h  was  reserved  by  d^  express, 
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terms  of  the  patent;  and,  if  this  quit-rent  was  not  paid,  for  ahiil,  laos^ 
three  years  together,  the  act  of  Assembly  dedared,  that  ^^^JJJ^^^ 
the  patentee  should  not  only  lose  the  land,  but  also  all  be-         ▼. 
nefit  of  the  rights  upon  which  he  obtained  his  patent.    But       ^^ 


no  patent  cK)uld  be  granted  ttf  reason  of  euch  forfeiture^ 
until  judgment  and  certificate  thereof  obtained  from  the 
General  Court,  in  the  manner  prescribed  by  the  act»(a)  («)  L.  r. 
These  quit«rents  wei<e  abolished  by  the  act  of  J%,  \77%  ^^  ^ ^ 
€•13*  so  that  there  no  longer  remains  any  cause  of  for- 
feit^e  of  lands  in  Virginia,  by  reason  of  any  condition  in 
the  patent  or  grant  theredf.     And,  by  a  subsequent  act,(^)  (A)  Edit,  of 
forfeitures  of  lands,  for  treason  and  other  oflences,  were  ^^  ^^    ^' 
-wholly  abolished.    So  diat  no  forfeiture  of  lands  in  this 
Commonwealth  can  take  place,  but  in  cohsequence  of  the 
positive  provisions  contained  in  some  public  statute ;  ex- 
cfept  in  the  case  of  aliens  purchasing  lands  therein. 

I  have  tlwzys  considered  that,  from  the  period  of  ou> 
-revolution,  the  Commonwealdi  suocoeded  to  die  po&ticat 
character  of  the  king,  in  all  cases  whatsoever;  and  that  its 
rights,  privileges,  and  remedies,  were  to  be,  in  general,  as- 
certained by  the  standard  of  the  common  law,  as  it  respect- 
4^  die  political  character  of  the  king,  where  the  same  were 
not  ecmtrouled,  or  enlarged,  by  the  express  terms  of  the 
constitution,  or  die  clear  and  definite  provisions  of  some 
statute  of  the  Commonwealth.  On  this  ground  I  hav6 
held,  that  die  Commonwealth  (like  the  king  in  his  political 
character)  could  neither  takk,  nor  graht  any  thing  but 
but  by  matter  ofrecordJc)  The  reason  given  by  the  httet  (c)  Plond, 
is,  **  that  it  is  part  of  the  liberties  of  Engkmdy  and  greatly  jrinch,  si 
^for  the  safety  of  the  subject,  that  the  king  may  not  enter  |  ■^'-  ^^'^^ 
^  or  seize  any  man^  possessions,  upon  bare  stirmises,  widi- 
♦*  out  the  intervendon  of  a  Juty*^  This  reason  is  equally 
apfdicable  to  our  govenmient  as  to  a  monarchy;  or  rather, 
in  a  government  founded  upon  the  principles  of  liberty,  the 
reason  is  stronger  dian  in  any  odier.  There  is  one  te-« 
cepdon,  however,  to  this  rule  ih  England;  it  being  parti- 
cularly enacted,  liy  die  tmtiite  9?  M  B^  \ll\.  c,  ^  tha^ 
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ArjtiL,  i8oa  in  cJtse  of  attaiiKler  fot  high  treason,  die  king  shsdl  hftve 
the  forfeiture,  instantly^  without  any  inquest  of  ofice. 
The  period  when  diis  statute  was  made  was  under  a  blood-- 
thirsty tyrant,  whose  Parliaments  were  but  abject  regpst^im 
of  his  arbitrary  edicts.  Nevertheless,  in  die  consCructiott 
of  this  very  statute,  it  hath  been  held,  that  if  one  be  at«* 
tainted  of  High  treason,  all  his  lands,  by  virtue  of  that  sta^ 
tute,  are  presently  in  the  king,  that  is,  the  ettaU  in  die 
lands  is  in  the  king,  without  office  found :  but,  it  dodi  not 
appear  to  the  Court  of  Exchequer  of  what  lands  the  pemo^ 
attainted  was  seised,  at  the  time  of  his  attainderi  or  after  ( 
and,  therefore,  there  goes  a  commission  from  the  £sche«> 
quer,  under  the  seal  of  that  Court,  to  make  such  inquiry] 
and  this  is  called  an  d£Bce  of  instrucdon ;  and  dus  is  a  su^ 
ficient  record  to  instruct  the  king  of  the  ctrtamUf  ^  ibf 

(a)  5  Cb.  53.  land,  by  which  it  may  be  put  in  charge.(ii)  And,  befbrt 
ages  case.  ,^j^  statute,  it  was  held,  that,  if  a  man  was  attainted  of 
liigh  treason  by  act  of  pai^ament,  and  it  was  thereby 
enacted,  that  he  should  forfeit  all  his  lands,  yet  diat  dmt 
was  not  sufficient  to  ve9t  any  freehold  in  deed  or  m  bnv,  hi 
the  king,  until  an  office  found ;  for  die  words  ^ehaU forfeit 

(I)  PUmd.    ysTtrt  only  sufficiait  to  veet  a  rigfUy  or  tHk  m  1^  kiBg.(^) 

^^  And  the  same  doctrine  is  recognized  by  the  umaumoas 

opimon  of  die  Court,  3  Cq.  10^  Dewti^s  case.  And,  in 
both  diese  cases,  die  authority  of  Broe^e,  tit.  C^ffke^  If. 
was  reHed  on,  to  dus  e0ect.  Where  a  man  is  attaiafted 
by  Parliament,  and  thereby  it  is  imlaiQed,  ^^  that  aU  hia 
^^  lands  shall  heforfnted,  and  it  is  not  said,  tkeff  ekaU  be  in 
^^  the  iing"  witftout  office^  there  they  shall  not  be  in  tha 
^^  seisin  of  the  king,  to  grant  ovsa,  vnthimt  offics,  for 
^  it  does  not  appear  of  record,  what  lands  they  are.''  So,  in 
the  present  case,  although  the  taxes  be  not  paid  on  ceriahi 
lands,  the  property  of  A^  in  the  Coua^  of  j0^  for  the  space 
of  three  years,  whereby  due  aiofiT  to  diose  landa  is  for* 
feited  to  the  Common weaMi,  yet>  utttil  an  t^ce  be  founds 
or  some  other  l^al  proceeding  had^  (if  any  auch  can  be 
,po{nt^  onto  to  sittw  d\e  ^ertmty  of  dlclwrit  rt^c  «d#^ 
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tfwreof  is  no*  in  tb*  Coinm«Mre«hh  to  grant  ovtrf  ttd,  A»mim  IMS. 
without  such  seisin,  9Dj  gnxkt  thereof  would  be  void  by     KUraey 
tke  cottmoa  hiw ;  for  the  CommonwealdK  having  but  a        v. 
rig-Atj  and  not  a  seisin^  cannot  n&ake  a  grant  of  lands,  aa 


adjudged  hi  JO^wtie^s  case,  3  Co*  10.  And  this  con« 
atruction  of  the  act  is  confirmed  itk\ny  opinion,  by  the  re** 
aaarks  of  Sir  Edward  Cokt(di)  upon  that  clause  of  the  sta«>  (a)  3  Lut. 
SUte  of  Wettnu  U  c.  iu  which  relates  to  tolb,  by  which  it  ^^' 
is  declared,  that  if  excessive  toll  be  taken  in  any  city,  8cc« 
die  king  sfudi  vmze  the  franchise  of  the  fair  or  market, 
until  it  be  redeemed  by  the  owner.  ^  But,^  says  Lord 
Coie^  ^  this  is  intended  u^on  an  office  found  ;  /orj  in 
^  staUOes^  inciDENTs  are  ever  supplied  by  intendment.^^ 
Many  reasons,  in  support  of  this  opinion,  may  be  drawn^ 
I  coticeivc,  from  the  act  itself.  All  the  description  which 
it  requires  is,  the  name  of  the  owner,  the  quantity  of  land^ 
die  rate  per  acre,  and  the  amount  of  the  tax  thereon :  its 
rituntion^  boundaries,  uid  eveiy  odier  circumstance  re« 
lating  to  it,  or  to  the  title  to  it,  are  subject^  foreign  to  th6 
purposes  of  collecting  the  taxe$  thereon,  though  indispen-' 
sably  necessoy  to  be  known,  in  order  to  a  g'rant  thereof* 
This,  it  may  be  Suj^posed,  mi^  be  supplied  by  the  location 
and  survey.  Now,  let  it  be  granted,  that  a  man  hath  two 
tracts,  of  500  acres  each,  in  a  particular  County,  upon  one 
of  which  he  hath  piid  the  tax,  and  hath  failed  to  do  it  upon 
the  other.  Shall  any  person  presume  to  enter  upon  which- 
soever c{  them  he  pleases  to  ftiake  his  location?  And, 
without  something  more  than  die  act  requires,  I  cannot  see 
how  the  Commonwealth  cpuld  a^ertain  the  particular  tract 
that  may  be  forfeited*  The  conclusion  which  irresistibly 
presses  itself  upon  my  judgment,  is,  that,  previous  to  any 
grants  or  locathn  diereof,  there  must  be  some  further  in* 
quiry  made }  and,  as  at  present  advised,  that  this  must  be 
done,  eidier  by  an  inquest  of  office,  or  some  other  mode  to 
be  provided  by  &e  Le^slature,  whereby  the  certainty  of 
the  lands  may  be  shewn,  and  the  tffsjn,  as  well  as  the  right 
Vcstbd  IB  dir  Commonwealth* 
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APAiL,  180&  A  (fttllier  reason  in  support  of  this  (^inioii  ari^s  from 
that  principle  of  moral  justice, recognized  by  M^gna  Chartti 
in  England^  and  by  the  statute  of  our  own  Gonunonweal^ 
(which  is  a  transcript  from  the  former,)  whereby  it  is 
declared,  that  no  citizen  shall  be  disseised  of  his  freehold^ 
or  be  condemned,  but  by  lawful  judgment  of  his  peers,  or 
by  the  laws  of  the  land ;  the  meaning  and  intention  of 
which  certainly  is^  that  no  man  shall  be  deprived  of  his 

(a)  2  Intt.  property,  without  being  6rst  heard  in  his  awn  defence.(a) 
*  )n  the  case  before  us,  the  plaintiiF  has  been  dissebed  of  hb 

lands,  and  they  have  been  granted  over  to'  a  third  person^ 
witl;iput  any  notice  or  warning  whatsoever^ 

But,  if  no  such  previous  inquiry  be  necessary,  hath  the 
defendant  shewn  that  all  that  was  necessary  to  be  done,  on 
the  part  of  the  Commonwealth^  hath  been  done,  so  as  to 
preclude  the  owner  of  the  lands  from  objecting  that  the- 
non-payment  of  the  taxes  on  these  lots  is  not  imputable  to 
himself}  but  to  the  ministers  and  officers  of  the  Conmion* 
wealth  i  , 

By  the  32d  section  of  the  present  law,  if  pa3rment  be  not 
made  by  any  person  chargeable  with  the  land-tax,  die 
sberiflF  may  distrain  the  slaves,  goods  and  chattels  which 
may  be  found  thereon.  Ought  it  not  to  be  shewn^  that  n^ 
distress,  sufficient  to  pay  the  taxes,  could  be  found  on  the 
premises  ?  Ought  it  not  to  be  shewn,  that  the  Owner  had 
nothing  upon  which  the  distress  could  be  levied  in  &e 
COUNTY ;  since  the  power  of  distraining  for  the  tax  is  not 
limited  to  the  lands  themselves,  but  may  be  exercised  upon 
any  property  in  possession  of  the  delinquent,  by  the  same 
section? 

Ought  it  not  to  have  been  shewn,  that  there  were  coni-^ 
missioners  of  the  tax  J4>pointed  in  the  County  of  Augusta^ 
or  perhaps  \xi  the  town  of  Staunton^  within  the  limits  of 
which  the  verdict  finds  that  the  lots  are  ?  (and,  although  it 
isr  not  found  that  Staunton  is  a  corporation,  (as  is  the  fact,) 
that  circumstance  might  furnish  ground  for  a  venire  factor 
dc  nwoy  but  could  not  otherwise  affect  the  casCf  I  con« 
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<^eive ;)  and  that  they  made  a  list  of  the  lands,  and  deliver-  APitiL,  180& 
cd:  a  copy  of  it  to  the  sheriff,  (or  sergeant  of  the  town,)  as  ^^^T^"^^*^ 
his  s^de  in  the  collection  of  the  taxes ;  and  that  this  was         r. 
done,  from  year  to  j^ar,  as  the  law  requires,  for  thne  ..        ^^' 
years  successively  ?  And  if,  in  fact,  no  commissioners  were 
appointed,  or,  if  they  neglected  to  return  a  list  of  the  taxa* 
ble  property  in  the  county  (or  town)  pursuant  to  the  act^ 
have  we  not  the  authority  of  the  Legislature  itself,  de- 
clared in  iy92,(a)  that  no  collection  could  be  made  in  con-  (a)  C.  5tt. 
sequence  of  such  omission  ?  !»  ""cb^^'l 

Those  parts  of  the  special  verdict  which  relate  to  Mr*  roLp*  4m1 
BelVs  acting  as  a  commissioner  in  1783,  and  his  applica- 
tion to  Mr.  Lervis  as  the  agent  of  Beverley^  have  nothing 
to  do  with  this  case.  They  relate  to  a  period,  when  no  for- 
fetture  could  be  incurred  of  the  lands  themselves,  without 
an  actual  seizure  thereof,  by  the  sheriff,  by  way  of  dutreMg^ 
The  present  defendant  claims  under  o  forfeiture  of  the 
whole  lands,  incurred  by  mere  delinquency,  without  iei^  , 
^ure.     I,  therefore,  throw  them  entirely  out  of  the  case. 

Again :  Are  all  the  directions  of  the  act  of  17dO,  which 
are  consolidated  in  the  act  of  1792,(^)  to  be  wholly  disre-^  (5)  Ed.  1704^ 
garded  ?  If  so,  how  is  the  feet  of  delinquency,  on  the  part  ^  ^  ••  ^ 
6f  the  owner  of  the  lands,  by  non-payment  of  the  taxes,  to 
sq>pear?    For,  by  that  act,  it  will  be  observed,  the  sheriff 
is  directed  to  return  a  list  of  the  lands  within  his  County^ 
(where  he  cannot  find  effects  tvithin  the  same^  belong^g 
to  the  owner  or  tenant  thereof,  sufficient  to  satisfy  the  tax,) 
to  his  County  Cowrt ;  and,  if  the  Court  shall  be  satisfied  of   ^ 
the  trufh  thereof  they  shdl  admit  him  to  make  oath  thereto^ 
This  shews  that  the  Legislature  does  not  repose  implicit 
confidence,  in  the  dili^;ence,  or  fidelity  of  the  sheriff;  since^ 
without  some  such  precaution  as  the  law  requires,  he  might 
find  a  double  motive  for  neglecting  to  coUect  the  tax ;  for 
in  case  a  forfeiture  of  the  lands  could  be  incurred  by  thtf 
mere  non-pajmcnt  of  die  taxes,  he  would  be  the  first  per- 
son informed  of  it,  and  migbt  be  thje  first  to  ibculr,  and 

Vot.li.  Utt 
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A.F»it,a80aobtaiii  a  grant  for  the  lands,  thus  forfeited^  through  his 
Kinney      ^^"  neglect  or  worse  conduct* 
^'  The  only  fact,  found  in  the  special  verdict,  serving  as  a 

'  '  foundation  for  a  grant  of  these  lots  to  the  defendant,  is, 

that  no  taxes  ever  were  paid  for  the  lands  and  lots  in  the 
declaration  mentioned,  since  the  year  1780.  On  the  other 
hand,  it  ia  expressly  found,  that  the  commissioner  or  com- 
missioners of  the  land-tax  in  the  Count\'  of  Augusta j  did 
not  value  the  said  lands  i  and  diat  no  account  was  ever  re-^ 

*^  turned  of  them,  by  the  said  commissioner  or  commis- 

sioners, to  the  proper  otRcerJbr  collecting  the  taxes  for  the 
County  aforesaid.  This  alone  is  sufficient  to  defeat  the  dc* 
fendant's  right,  to  locate  the  lands,  or  to  obtain  a  patent  for 
them ;  because,  witliout  such  valuation j  and  return  thereof, 
to  the  collector  of  the  taxes,  nO  collection  could  have 
BEEN  MADE,  as  emphatically  expressed  by  the  Legislature, 

(a)  SettiofiM  in  the  act  of  the  same  session  before  referred  to.(&) 

c^27  /?^*  ®^^  vf^rt  it  otherwise,  the  defendant  hath  not  pursued 
the  propel"  course  ih  making  his  locations.  They  bear  date 
the  19th  June^  1794,  and,  consequently,  ought  to  have  been 
founded  upon  the  laws  then  in  force  and  existence :  but 
they  are  expressly  alleged  to  be  made  by  virtue  of  a  land- 
office  treasury  warranty  dated  jfune  Itthj  1794,  issued  to 
A.  Stuart  J  under  the  5th  section  of  the  Sth  chapter  of  the 
nets  of  1790,  and  the  land^aw  of  the  17th  of  December <t 
1792.  Now  the  act  of  1790,  c.  5.  was  repealed  hy  the  act 
of  1792,  c.  834  ed.  1794.  Consequendy  no  location  could 
be  made,  not*  any  land-office  treasury  warrant  issued,  in 
pursuance  of  that  act,  in  ^une^  1794.  If  it  be  objected, 
that  the  provisions  contained  in  the  two  laws  are  precisely 
the  same,  and  therefore  die  misrecital  of  the  statute  is  of 
no  importance,  a  twofold  answer  may  be  given.  First, 
that  $uch  misrecital,  made  on  the  suggestion  of  the  party, 
would  be  fatal  in  a  patent  or  grant  from  the  Common- 

(h)  Dyer,  77.  wcaldi-(/i)  Secondly,  that  the  act  of  1790,  c.  5.  sect.  5.  de- 

C#.  iepAlo!  ^^^s»  ^^^  *  ^^^^  ^  lands  forfeited  for  non-payment  of 
taxes,  may  be  acquired  in  the  manner  prescribed  by  "  An 
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'^  act  to  diq>ose  of  the  waste  and  unappropriaeted  kmds  io  a^vail,  I808- 
•'  the   Commonwealth  of  Virgmta^  on  the  eastern  wa-   ^J^^,^ 
**  ters  ;**(a)  that  is  to  say,  by  paying  the  consideration  of         v- 
twenty-Jive  pounds  for  every  hundred  acres,  and  so,  in  pro- [^ 


portion,  for  a  greater  or  smaller  quantity :  whereas  the  (a)  17S5,  c- 

land-law,  passed  in  1792,(i^)  expressly  declares,  that  no  (^^  ^^\  ^794^ 

xvarrant  shall  issue,  to  be  located  on  any  lands  which  may  c*  ^  ^^^  ^• 

vest  in  the  Commonwealth  on  account  of  the  non-payment 

of  die  taxes  thereon,  unless  the  person  applying  for  the 

same  shall  pay,  in  consideration  thereof,,  one  hundred dol" 

lars  for  every  hundred  acres ;  and,  for  the  better  direction 

of  th^  siM^eyors,  the  register  shall  express  in  the  warrant 

what  sum  was  paid  therefor.    Now  no  sum  is  expressed  to 

have  been  paid :  but  the  warrant  referring  to  the  former 

act,  which  fixed  the  price  at  2Sh  per  100  acres,  creates  a 

violent  presonqmon  that  no  more  was  paid,  although  30/. 

was  th^  consideration  required  by  the  law  then  in  force : 

the  Commonwealth  was  therefore  deceived  in  its  grant  of 

this  warrant,  which  thereby  was  utterly  void«  as  it  would 

have  been  in  the  case  of  the  king,  2  BL  Com.  348*  or,  if 

not  void  for  that  cause,  it  was  void  for  the  uncertainty  as 

to  die  sum  actually  paid. 

The  defendant's  patent  appears  to  me  to  be  liable  to  the 
s^mfi  objection  of  uncertainty,  and  insufficiency,  from  the 
omission  to  recite  the  manner  by  which  the  Commonwealth 
had  become  entided  to  these  lands,  which  it  is  now  found 
were  patented  seventy  years  ago,  and  have  been  held  by  the 
phuntiff,  and  those  under  whom  he  claims,  upwards  of  half 
a  century.  There  is  not  so  much  as  a  surmise  of  the  per- 
son to  whom  they  were  formerly  granted,  nor  of  the  man- 
ner by  which  the  Commonwealth  became  seised  of  tliem 
again,  and  endded  to  make  a  grant  diereof.  The  sugges- 
tion of  forfeiture. for  non-payment  of  taxes,  if  such  a  sug- 
gesdoo  can  be  inferred  from  the  reference  to  tlie  land- 
office  treasury  warrant,  referred  to  but  not  recited  in  the 
preamble  of  the  patent,  is  the  suggestion  of  the  patentee^ 
and  not  of  the  Ccimmonivealth^  and  therefore  is  to  be  takei^ 
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jiPRiL,  1808.  HK>9t  strong^  against  the  party  nakmgit;  and,  tMo  H 

^^^^  contains  no  manner  of  certainty y  as  to  any  of  tlioae  pard- 

▼,         culars  which  were  necessary  to  ^  known,  iq  oi:der  to  a 

^^^^'    proper  and  eflfectual  grant  thereof  from  the  Commoii- 

wealth,  the  patent  itself  appears  to  me  to  be  absolutely 

void,  for  thi3  reason,  also,  ^or  these  lands  having  beca 

once  granted  by  the  crown,  by  patenty  (which  u  a  record 

of  a  high  nature,)  the  cancelling,  avoidance,  or  fbrfeitare 

pf  that  grant,  ought  to  s^pear  in  any  subaequent  grant 

diereof  by  the  Commonwealth.    For  the  Jirt{  patent,  ui 

conclusive  evidence  of  a  tide  against  the  Coipmonweakh, 

until  such  avoidance  or  forfeitvire  be  shewn }  and,  when 

shewn,  it  ought  to  appear  upon  the  face  of  ^  second  pa* 

tent,  that  it  might  not  be  presumed  that  the  Commoai' 

wealth  was  ignorant  of  the  first  grant,  and  so  de(xvo€d  ia 

its  grant  to  the  defendant.     As,  if  the  kipg  made  a  lease 

for  years,  or  for  life,  and  afterwards  granted  the  land  to 

another  in  fee  or  in  tail,  without  reciting'  the  leascj  the  lasfc 

(f)  1  Cd,  45.  grant  is  voicL(a)  So,  here,  the  crown  having  grantefl  diese 

land^  to  Beverley^  and  the  Commo^weahh  (without  no^ 

licing  that  grant,  and  without  metitioning  for  what  cauae 

the    lands  were  revested  in  the  Con^nionwealdi)  ha^dng 

undertaken  to  grant  the  same  lands  to  the  defendant^  and 

no  title  in  the  Commonwealth  appearing,  or  being  shown^ 

^  by  the  patent,  the  patent  it,  void  fop  that  cause* 

But  it  qiay  be  objected,  as  the  patent  men^ons,  that  fay, 
virtue  of  9uch  a  landroffice  tres^ury  warrant  as  that  here 
spoken  of,  the  lands  were  granted,  it  shaU  be  presumedf 
they  were  fo^eited  for  nonrpajrment  of  taxes  \  an4  the  nu 
dier,  because  the  Jury  have  found  that  th<  gra/iU  reg%AUur-^ 
fy  and  duly  issued  to  the  defei^Klant.  To  this  I  answer^ 
that  this  is  a  condusian  in  krw^  which  the  Jury  have  u|id)aiv> 
taken  to  make,  and  not  matter  of  fact,  if,  by  these  wosda, 
they  meant  to  $ay  more  Aan  diis,  that  the  patent  iasucdl^ 
from  the  proper  office,  and  with  die  usoal'  solaamilaea. 
But,  they  having  found  the  patent  in  hctc  verba^  the  Cmut^ 
will  decide,  whether  ^  be  ^  re^ar  and  proper  patent,  or 
not. ' 
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il«t,  it  may  be  objected,  that  the  patent  hsv^nig  issued  amiil,  iao8. 
wi^  the  usual  stolemnities,  the  Commonwealth'a  cdficer  ^^])C^ 
shall  be  premmed  to  have  acted  regularly  in  issuing  it.         r*^ 
But  no  such  presumption  is  ever  made  in  finrour  of  a  mi-: 
nisterial  o£fker,  where  recourse  can  be  had  to  the  authority 
under  which  he  has  acted,  and  to  the  thinff  itself,  that  is 
done ;  for  that  would  be  to  subatitute  ccnfidence  in  the  offi- 
cer, for  the  due  performance  of  his  duty.     Now>  when 
omissions  or  misrecitals  appear  in  a  patent,  there  is  no 
room  left  km  prewmptiou*    Besides,  there  is  one  particu- 
lar in  which  the  Comjn9nsuwtlth*a  grsmts  differ  from  many  : 
of  the  ting's  granta* .  The  ktfter  were  often  nuule,  ^^  ex 
^mero  matu  et  certa  sciential'*  of  Ae  crown;  in  which 
easea  they  were  always  construed  more  liberally  in  favour 
of  the  subject*    But  due  Commonwealth's  grants  of  lands^ 
are  moarnMyi  founded  ii^Mm  the  suggestion  of  the  party 
praying  the  patent  s  and,.dierefore,.  are  always  to  be  taken 
moat  slrongly  a^^aiia^t  him* 

Thane  is  yet  another  objection  to  this  patent,  which  I  ' 
canaoit  pass  over:  it  is  not.  in  the  firm  pescribed  by  the 
42d  aection  of  the  la»d*law ;  nor  does  it  mention  the  sum. 
paid  into  the  treasury,  l»  thai  form  requires*  And  I  hold 
that,  where  a  statute  prescribea  a  particular^rm  to  b^  ob- 
^rved  m  aiqr  case,  that  firm  must  be  stricdy  pursued. 
How  such  a  devtation  from  it  has  crept  into  the  present 
patents,  I  hskre  not  thought  il.  necessary  to  inqjuire. 

3.  As  to  the  third  pois^r-^-that  the  release  from  Sir^oAn. 
Bandolph  and  the  other  original  patentees  to  Beverley^ 
bding  made  without  any  consideration^  and  not  being  tn-^ 
denied^  nothing  passed  thereby,  I  think  it  unnecessary  to 
be  constdeced,  as  it  is  €aq>resdy  found  that  William  Bever- 
%Mfied  seised  in  1756,  and  that  ip^for/,  his  son,  entered 
and  wai^  seiaed  fiiom.  th|it  period,  until  Ae  time  that  Kin^, 
nty  obtained  his  patent  ia  1795 ;  a  period  long  enough  to 
*  estabGsh  die  right  of  possession  in  Beverley^  and  conse-^ 
gently  to  ensble  him  to  recover  iA  this  ejectment*, 


Mach  as  I  have  said  in  this  case,  which,  from  it^fe- 
neral  importance,  I  considered  as  entitled  to  the  most  ma* 
ture  deliberation,  1  have  omitted  many  things^  upon  th^ 
second  point,  which  have  occurred  to  me  in  support  of  the 
opinion  I  have  given  upon  it.  And,  upon  the  whole  of 
this  case,  (in  whatever  view  considered,)  I  am.  of  opinion^ 
that  the  judgment  of  the  District  Court  ought  to  be  af- 
firmed. 

Judge  Roane.  The  clause  under  which  the  locations 
in  question- were  made,  was  first  introduced  into  oiu*  lawa. 
(fl)  Seuhn^  in  the  year  ir90.Cflr)  It  is  con^ned  inan  act  ta  amend 
C.5.  sect.  5.  the  act  passed  in  1787^(6)  intituled,  "  An  act  ta  remedy 
Sl^vol*^  ^  abuses  in  the  manner  of  selling  lands  for  the  payment  of 
Appendix,  «  public  taxes."  Both  the  acts  of  1787,  and  that  of  1790^ 
p.  106.  relate  entirely  to  lands  duly  listed  and  assessed  bjr  the 

i^\^?'  A^''  commissioners.  The  act  of  1790,  in  particular,  in  the  scc- 
psndixy  No.  tions  immediately  preceding  the  one  in  question,  makes 
Jj|^  ^'  '  P'  certain  provisions  in  relation  to  the  taxes  due  on  9uch 
lands.  The  terms  ^^  the  tax,"  mentioned  in  the  fifth  sec-^ 
tion,  have  before  several  times  occurred  in  the  preceding 
sections,  and  there  plainly  related  only  to  lands  wluch 
stood  taxed  upon  the  commissioners'  books;  and  k  jsa 
sound  rule  of  construction,  that  the  same  phrase  occurring 
in  different  parts  of  the  same  atet,  shall  generally  be  on^r- 
stood  in  the  same  sense.  This  construction  loses  none  oi 
its  force  when  we  consider ^e  case  as  upon  tile  3Jrifa  sec- 
(e)llev.  Code,  tion  of  the  aet  of  1792,(c)  wliich  agrees  verbattm  as  totbfe 
p.  134.  '  points  in  question,  with  the  clause  in  the  act  of  1790.  It 
not  only  follows  immediately  after  a  section  relating  only 
to  assessed  lands,  but  is  also.contained  in  the. act  for  ascer^* 
taining  taxable  property,  &c.  wliereby  it  is  made  the  du^ 
of  the  County  commissioners  to  Imt  and  assess  all  lands 
within  their  several  Coimties.  ■  It  Ims  been  said,  thfiit  ^ 
omission  to  return  lands  to  the  commiteioners  is  an  offisnee 
of  a  higher  grade,  than  the  omission  to  pay  the  tax : .  wkilf 
this  mi^ht  be  safely  admitted,  yet,  in  the  case  of  an  highly 
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penal  act,  we  cannot  extend  the  construction  thereof  be*  a'r»^  1808. 
yond  the  actual  case  which  is  provided  for.    By  the  act  of     Kinney 
the  26th  o(  December y  ir92/a)  it  will  be  seen  that  the  n^-    ^    T- 
gleet  of  the  ceiHmhsioners  in  returning  a  list  of  taxable  jm-o-  L 


perty  was  taken  up  by  the  Legislature,  and  provided  for*  («)  SeuioM 

This  subject  was,  therefore^  before  the  Legislature .  at  the  c.  27.  lect.  3. 

same  time  widi  the  act  immediately  in  question ;  and,  al-  ^J^  ^^l*^ 

though,  in  fact,  the  latter  act  passed  a  few  days  before  the  Append^,  p. 

former,  this  Court  will  judicially  know,  that  that  nuiy  have 

be^n  merely  accidental ;  and  that  in  this  session  of  revi^^ 

the  whole  subject  of  our  laws  was  depending  at  the  same 

time  before  the  Legislature.     On  what  other  ground  than 

this,  did  it  happen,  that  the  commissioners'  act  of  this  ses-  ^ 

sion  now  in  question,(&)  which  passed  on  the  thirteenth  of{b)  P.  12a  of 

December  y  1792,  referred  in  the  35th  section  thereof,  to  ^^i^^* 

the  land-law  of  the  same  session,  by  its  title,  which  did  not 

pass  until  the  9eventeenth  day  of  the  same  month  I    This 

whole  subject  then  was  depending  at  the  same  time  before 

the  Legislature ;  and  therefore,  as  another  act  related  to 

this  subject,  the  35th  section  now  in  question  did  not  mean 

to  extend  to  this  case  of  an  omission  to  give  in  land  for  a3- 

sessment.     Even  qfierwardfy  when  it  was  found  that  this 

evil  required  legislative  interposition,  it  was  only  done  by 

extending  the  powers  of  the  commissioners,  and  enaUing 

them  to  ascertain  and  value  landd,  not  given  in,  by  the  best 

lights  in  their  power.(c)(l)  (c)  Jcu   of 

-    My  opinion,  therefore,  is,  that  the  legislative  construe-  12.  and  i?f». 

tion  upon  this  subject,  manifested  in  their  declaratory  act  ^^»  ^l*  J* 

.       ,  •  r    1  "^  c.  185.  p.  j42. 

of  1794,  IS  the  true  construction  of  the  act  now  m  ques- 
tion ;  and  that  no  lands  are  forfeited  under  the  same.  Unless 
they  have  been  assessed  and  returned  piu^uant  to  law.frf)  (^  Sce  Set- 
It  is  here  to  be  remarked,  that  the  annual  tax-laws  impose  ♦**^'  ^^*  ®^ 

1794>  c.  21. 
a  tax,  per  centum,  on  lands,  ^^  for  every  hundred  dollars  p.  15.  and 

«  value,  agreeable  to  the  equalizing  law ;"  and  that,  in  re-  f^^'^^p- 

lation  to  lands  charged  on  the  commissioners'  books,  it  is  P«n<lix»  No. 

ix.  c.  3i.  p. 


125. 


(1)  See  alao  the  act  oftfan.  3Ut,  1804,  Ilcv.  Code,  toI.  2.  p.  68.  69. 
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AVRiL,  1808.  ea^y  for  the  trwners  thereof  to  know  the  amount  <^,  and  td 
pay  their  respective  taxes,  which  is  not  the  case  in  relatioa 
to  lands  which  have  not  been  assessed. 

On  the  merits  of  this'  case,  therefore,  the  decision  it 
right,  and  no  occasion  exists  for  a  Centre  de  novo*  I  should 
pyt  the  same  opinion  that  I  now  do,  if  Beverley i  the  ap* 
pellee,  were  found  to  have  resided  in  Augusta. 

I  do  not  meddle  with  the  oAier  points  in  the  case^  except 
to  say,  that  I  cannot  for  a  moment  doubt  the  power  of  the 
Legislature  to  pass  the  kw  in  question ;  nor  can  I  think 
that,  under  the  influence  of  that  power,  and  the  actual  pro-* 
visions  contained  m  that  law,  Acre  is  any  pretence  to  BStyf 
that  locations  under  die  act  must  be  preceded  by  inquisi- 
tions of  office.  Such  a  constfuctioti  would  defeat  the  great 
end  and  object  of  our  acts,  in  tins  particular ;  would  gready 
aifect  our  revenue  i  and  can  ooly  gain  colour  by  giving  to 
the  principles  of  the  common  law,  in  i^espect  of  inquisi- 
tions, (as  applying  to  ordiw art  cases,)  a  supremacy  over 
the  positive  acta  of  our  Legislature. 

While,  therefore,  I  feel  myself  boutid  to  differ  in  opi« 
nion  from  the  Judge  who  has  immediately  preceded  me  in 
respect  to  some  of  the  positions  taken  by  him,  (which,  how- 
ever, I  do  not  hold  it  necessary  to  enter  particularly  into  at 
present,)  I  concur  with  him,  for  the  reasons  I  have  just 
stated,  that  the  judgment  should  be  affirmed. 

Judge  Fleming.  I  concur  in  opinion,  that  the  judg* 
ment  of  the  District  Court  ought  to  be  affirmed,  onthe 
ground  ths^  the  lands  in  question,  not  having  been  listed^ 
nor  entered  in  the  commissioiiers'  books;  and  return 
thereof  by  the  sheriff  or  collector  of  the  tax,  and  notice  by 
ihe  treasurer,  as  prescribed  by  the  34th  sect*  of  the  act  ^ 
1793,  intituled,  ^  An  act  prescribing  the  mode  of  aacer- 
^  taming  the  taxable  proper^  within  this  Commanwealth, 
^^  smd  of  collecting  the  pubUc.  revenue,^  not  having  been 
made  or  g^ven,  those  lands  never  became  forfeited  to  the 
Commonwealth,  and  therefore  were  not  subject  to  the  lo- 
cation of  die  appellant. 

Judgment  AFFiRXtP* 
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Carter's  Trustees  against  Washington  and  others,      ^fl^fii' 

■I  I  ■  ■■■  ■  1 1 1» 

THIS  was  an  acdon  of  ejectment  brought  in  the  year  R^  C-  and  o- 
1799,  in  the  District  Court  of  DrwifrteSy  by  Charles  Carter ^  tJ^ts  ^in^ 
late  of  Shirley,  against  Edward  Washington  and  others,  common  of 
£or  a  tract  of  bmd  lying  on  the  Occoqtum  River,  formerly  and  je.chav- 
in  the  County  of  Stafford,  now  in  Fairfax,  containing  IJJ^  'thereof 
3,500  ^cret.  to  E.  W.  and 

On  the  3d  day  of  March,  1729,  the  pr(q>rietors  of  the  cree  fbrpar^ 

Jforthern  Neck,  by  their  patent  of  that  date  granted  to  Ro-  ^jjl^^j^ 

Sert  Carter,  junior,  and  to  his  heirs  and  assigns  for  ever,  ther  tensnts 

the  above  tract  of  land.     An  indenture  quinque  ^r/ilr  ||||^^|^^,qJ 

'^^ras  executed  on  the  4th  day  of  November,  1731,  and  re-  ™«nccd  tub- 

--.,_  1   ^  J  iri  9equently  to 

corded  m  the  General  Court  on  the  11th  of  the  same  iA«#a^,  it  no 
month,  between  Robert  Carter,  of  Currotomm,  the  said  th^ff'Svo'Iir 
jRobtrt  Carter,  yimor,  oi  Nominy,  Charles  Carter,  of  C7r- '"  *?  ^cUon 
^hanna,  John  Carter,  of  Shirley,  (as  guardian  for  and  in  brought  by 
behalf  of  aU  the  sons  of  mtm  Page,  of  Roseivell,)  and  Jw  ^^^^^^^ 
Jith  Page,  widow  of  the  said  Mann  Page;  in  which  inden-  who  were  no 
ture  a  recital  was  made  of  certsan  articles  of  agreement,  JuU  for  miriu 
bearing  date  on  the  14th  day  of  October,  173a,  between  *^**"- 
the  said  Robert  Carter  Ae  elder,  Mann  Page,  Robert  Car- 
ter the  yoimger,  and  Charles  Carter;  the  purport  whereof 
•was,  that  a  tract  of  land  acQoining  Frying-pan  Run,  con- 
tidning  762  acres,  upon  which  there  was  supposed  to  be 
«  mine  of  copper,  having  been  granted,  by  patent  dated 
die  14th  of  October,  1728,  to  the  said  Robert  CarUr  tbe 
-younger,  and  the  said  Charles  Carter;  and  severid  warrants 
having  been  issued  tn  their  names  for  the  surveying  and 
taking  up  sundry  other  tracts  of  land,  and  for  carrying  on, 
improving  and  working  the  mine  or  mines  that  should  be 
found  thereon ;  it  was  agreed  by  the  said  parties^  that  all 
and  each  of  the  said  tracts  should  be  held  and  enjoyed 
equaHy  between  them,  and  that  equal  proportiotts  or  parte 
-of  the  said  lands,  by  good  and  suffici^it  deeds,  should  be 
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MKiL^  1808.  made  over  by  the  said  Robert  Carter  the  younger,  anfl 
^'^Jl^'^jj^  Charles  Carter^  to  the  said  Mann  Page  and  Robert  Carter 
Trusuet  the  elder,  their  heirs  and  assigns  for  ever ;  and,  that  as  w«ll 
WasJn^ton  *^  '^^  which  had  been,  as  that  which  should  thereafter 
and  othepi.  b^,  taken  up,  should  be  held  by  the  above  four  persons  as 
"  ^  tenants  in  common.    The  said  indenture  recited  further, 

that  certahi  other  articles  were,  on  the  25th  day  of  Fehru- 
ery,  1T29,  entered  into  between  the  ^oid  Robert  Oarttr^ 
junior,  and  Mann  Page^  by  which  it  was  agreed,  that  aS 
tfie  lands  which  had  lately  been  surveyed  by  John  Warrur^ 
for  die  use  of  the  Company,  mentioning  particularly  the 
aforesaid  tract  on  Occoqitan  River,  should  be  granted  to 
Ae  said  Robert  Carter^  junior,  and  that  he  should  give  his 
bond  to  rcconvey  the  same  to  the  said  Company.  The  said 
indenture  went  on  to  state,  that  patents  had  been  issued  fafr 
about  19,385  acres,  in  pursuance  of  the  said  articles  cf 
agreement  to  the  said  Robert  Carter  the  younger;  amon^ 
which  is  that  of  the  said  2d  day  of  March^  1729,  for  the 
S,500  acres  of  land  aforesaid  j  and  that  Mann  Page  had  do- 
vised  his  interest  in  the  said  adventure  to  his  wife  and  2Sk 
his  sons.  It  was  then  covenanted  by  the  sud  indenture,  that 
idl  the  tracts  of  land  which  had  been  granted  to  the  said 
Robert  Carter    the  younger,  should  be  held  by  him  in 
trust  for  the  parties  to  the  aforesaid  agreements;  one 
fourth  part  thereof  in  trust  for  Robert  Carter  the  elder, 
sad  his  heirs ;  one  other  fourth  part  thereof  in  trust  for  the 
•said  Charles  Carter  and  his  heirs ;  and  one  other  fourth  pait 
thereof  in  trust  for  Judith  Page^  the  widow,  and  ail  the  sons 
of  the  said  Mann  Page^  according  to  the  several  interests 
and  estates  of  the  said  Judith  Pagt^  and  the  said  sons  of 
Marm  Page.  The  said  indenture  contained  other  covenants 
and  stipulations  as  tp  the  manner  of  carrying  on  the  works, 
and  concerning  die  negroes ;  and  also  one^  that,  whenever 
die  parties,  their  heirs  or  assigns  respectively,  should  think 
fit  to  give  over  the  undertaking  aforesaid,  then  it  should  be 
lawful  for  them  to  hold  their  respective  parts  of  the  said 
lands  in  severaltv,  and  to  have  partition  thereof  made  to* 
conlioglf, 
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In  the  year  1794,  a  suit  was  commenced  in  the  High  A»fttt,l808 
Court  of  Chancery  by  Charks  Carter^  of  Shifleyy  and  ^"^^^^^ 
others,  representatives  of  the  said  Robert  Cotter  the  elder.  Trustee* 
of  Mann  Page^  and  of  Charles  Carter^  agamst  Robert  Cat-  ^vwhingtoTi 
ter^  late  of  Nominyy  (who  was  son  and  representative  of  '•'»*^  Q^^"^ 
the  said  Robert  Carter  the  younger,)  for  the  purpose  of 
obtaining  an  account  and  division  of  the  property  real  and 
personal,  which  had  been,  according  to  the  aforesaid  arti- 
des  of  agreement,  and  by  the  said  indenture,  conveyed  and. 
vested  in  the  said  Robert  Carter  the  younger.  The  Chan- 
cellor appointed  commissioners  to  divide  and  allot  the  said 
property,  which  they  did,  allotting  to  Charks  Carter^  of 
Shirky^  one  fourth  part  of  all  the  said  lands,  and  compre- 
hending in  his  share  the  3,500  acres  of  land  first  above 
mentioned*  On  the  report  of  the  commissioners  it  appear-* 
ed,  that  the  share  so  allotted  to  Charks  Carter^  or  the 
greater  part  thereof,  had  been  before  that  time  sold  to 
others  by  the  defendant,  Robert  Carter^  and  was  held  ill 
possession  by  a  number  of  persons  claiming  under  him ; 
and  the  counsel  for  the  said  Robert  consented,  before  the 
Court,  that  the  fourth  so  incumbet^d  should  be  decreed  to 
the  said  Robert^  who  would  be  thus  enabled  to  support  hia 
own  conveyances;  and  that  the  fourth  allotted  to  him 
should  be  decreed  to  the  said  Charks.  This  decree,  how- 
ever, was  not  final,  as  accounts  remained  imreported  be^^ 
tween  the  parties ;  and  an  affidavit  on  behalf  of  the  said 
Egbert^  made  by  one  Benjamin  Datuson,  (stating  that  his 
counsel,  who  had  agreed  to  the  eitchange  of  lots  as  afore^ 
said,  had  done  so  by  mistake,  and  without  authority,)  being 
mtroduced,  the  Chancellor  rescinded  so  much  of  his  decree 
as  confirmed  the  said  exchange,  and  decreed  the  fourth 
part,  including  the  lands  in  dispute,  (according  to  the  first 
allotment,)  to  Charks  Carter ^  who  thereupon  brought  his 
action  of  ejectment  against  the  persons  in  possession. 

On  the  trial  of  the  cause,  the  pUdntiff  produced  in  evi** 
dence  to  the  Jury  the  aforesaid  patoit  •f  die  Sd  of  Msrchj 
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APRIL,  I80e  1729;  a  copy  of  the  indenture  of  the  4th  of  Novemtwr^ 
^"^^^^   1731 ;  (the  defendants  having  agreed  that  the  latter  should 
Trustees     be  considered  of  the  same  authenticity  as  if  it  had  been  cer^ 
WaiWton  ^ifi^^  by  the  clerk  of  the  General  Court;)  and  also  a  record 
and  others,  of  the  proceedings  and  decree  in  the  suit  in  Chancery 
'  aforesaid,  for  the  purpose  of  proving  that  the  lands  men* 

tioned  in  the  said  indenture  had  be«n  partitioned  between 
the  parties  mentioned  in  the  said  record^  and  that  the 
lands  in  dispute  had  been  allottedi^  the  lessor  of  the  plain^ 
tift      **  The   District   Court,   upon  an  objection    being 
^^  made  by  tiK  defendant's   counsel^    refused  to  penait 
^  the  said  record  in  Chancery  as  evidence  against  the 
*^  defendants    in    this   suit :  it  appearing  in  evidence   ti> 
*^  the  Court,  that  the  defendants,  and  those  under  whom 
^^  they  claim,  had  been  in  possession  of  part  of  the  land. 
^^  mentioned  in  the  said  record,  (being  the  lands  in  the 
"  declaration  mentioned,)  ever  since  the  yew:  1762,  imder. 
"  a  deed  of  conveyance  in  fee-simple  made  by  Robert  Car* 
f        "  ter^  the  defendant  in  the  said  suit  in  Chancery,  to  fohn^ 
.  *'  Sempky  that  the  said  John  Semple  afterwards  mortgaged. 
^^  the  said  premises  in  the  declaration  mentioned  to  Philip 
"  Ludrvell  Lee,  which  mortgage  was  foreclosed  by  a  decree 
^^  of  the  High  Court  of  Chancery,  and  sold  by  virtue 
^  thereof  in  the  }'ear  1788,  and  purchased,  and  a  title  ac- 
^^  quired  thereto  by  die  defendants,  and  those  under  whom, 
*^  they  claim,  at  said  sale ;"  to  which  opinion  of  the  Courts 
the  plaintiff  filed  a  bill  of  exceptions* 

The  defendants  also  objected  to  the  admission  of  the. 
above-mentioned  copy  of  the  indenture  as  evid^ce,  al-, 
kging  that  the  original  was  not  such  an  instrument  as  by 
law  was  directed  to  be  recorded :  but  the  Coiut  overruled 
the  objection ;  whereupon  they  ^o  filed  exceptions. 

The  Jury  found  a  verdict  for  the  defendants ;  and  judg-. 
ment  being  accordingly  entered  for  costs  against  Charles 
Carter,  the  lessor  of  the  plaintiff,  he  took  an  appeal  to  this 
Court ;  which  having  abated  by  his  death,  was  revived  by^ 
Robert  Randolph  and  Carter  Berkeley,  trustees  af^ointed 
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ia  hia  last  will  and  testament  to  the  uses  therein  mair  AffEiL,  1808. 

Trustees 
Warden  and  CaUy  for  the  appellants.  Wtshin^o/{ 

and  others. 


Botts  and  Edmund  L  Lccy  for  the  s^pellees^ 

On  the  part  of  the  appellants  it  was  contended,  1.  That 
tbe  deed  of  1731  rested  the  title  in  Robert  Carter  as  a 
trustee  only;  that  there  was  no  adoerse  possession  until 
1762  ;  that  then^  the  deed  to  Semple^  being  a  deed  of  bar* 
gain  and  9cAe^  did  not  convey  an  adverse  possession ;  such 
a  deed  conveying  no  greater  estate  than  the  bargainor  pos- 
fiessea ;  that  a  tenant  in  common  by  such  a  deed  can  convey 
his  own  part  only ;  that  a  feoffment  has  a  different  effect, 
because  it  operates  a  dtaseisin^  by  entry  and  Hvery  of  sei- 
sin ;  that  2ijine  or  recovery  is  equivalent  to  a  feoffment  in 
this  respect ;  but  all  other  conveyances,  by  statute,  or  other- 
wise, do  not  operate  a  disseisin^ia)  which  must  be  an  actual  ^^j  j  jj^^^ 
ouster;  for  a  wrongful  possession  may  be  without  a  dis-  ^   ^^p*^J 
seisin  ;{b)  and  even  the  taking  possession  under  a  judgment  iin*,  v.  Horde. 
in  ejectment  does  not  operate  a  disseisin^  which  ^dways  g^^^'^Jlg  ^^g 
implies  a  wrong--^^  personal  injury. {c)  The  statute  of  li-  Hardr.  410. 
jDitations  therefore  did  not  bar  this  ejectment ;  for  it  never  shater. 
runs  against  a  man,  except  when  he  is  actually  disseised.{d)  ^)   ^^^^ 

Again,  Robert  Carter ^  by  virtue  of  the  deed  of  1731,  held  Horde. 

e  i_       !•      i_  ^  -.  •  -^        (f)  Ibid.  701. 

no  possession  of  more  than  his  share  as  tenant  in  common,  ^/j  ^  ^^^ 

except  as  trustee  for  a  special  purpose ;  for  that  deed  was  2607.  Fair- 

a  covenant  to  stand  seised  to  the  use  oi  his  partners  and  demise  of 

himself,  and  the  statute  transferred  the  uses  into  posses-  ^shc^im. 

sion.     Each  tenant,  under  that  deed,  legally  had  the  seisin 

of  his  own  share ;  and  Robert  Carter^  not  being  possessed 

in  severalty y  of  the  part  which  he  sold  to  Semple^  could  not 

convey  it  to  him  by  deed  of  bargain  and  sale.{e)    Charles 

Carter  J  therefore,  claimed  under  the  old  deed  as  tenant  in 

(0  nkb  1.  Mawd,  $  Call,  471.  DvW  T.  BM.  ib.  363.  dtLtm  i.  Copper^ 
ib,3«r. 
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At>HiL,  1808.  common ;  and  one  tenant  in  common  may  maintain  ejects 

*^^Y^^  ment  against  anothcry  or  against  any  other  person,  to  reco- 
Trustees     vet  his  social  possession. 

Waslilngton  ^*  The  record  of  the  suit  in  Chancery  ought  to  have 
and  otliei^  been  admitted  as  evidence ;  because  Washington  and  others:^ 

"""""  though  not  parties  to  that  suit,  were  privies;  since  tlicy 

derived  their  tides  from  Robert  Carter^  and  might,  if  the 
decree  had  been  in  his  favour,  have  used  it  against  Charter 
Carter  and  the  other  complainants*     The  case  of  Lee  v« 

ia)  I  tfash,  Daniely  executor  of  CookXa)  shews  that  judgments  may  be 
evidence  against  all  who  ^rt  privies;  and  it  is  a  nde  that, 
if  a  judgment  between  certain  parties  may  be  used  as 
evidence  against  a  man,  he  may  avail  himself  of  a  judg-^ 
ment  between  the  same  p^uties,  if  it  make  in  his  favour* 

On  the  pait  of  the  appellees  it  was  said,  that  it  does  not 

follow,  because  a  bargain  and  sale  conveys  only  the  legal 

tide  of  the  bargainor,  that  it  cannot  operate  a  disseisin.  The 

act  ^^  providing  that  wrongful  alienations  of  lands  shall  be 

(b)Rro.Co(it,  "  void  so  far  as  they  are  wrongful,"(5)  declares  that  nocen^ 

c?  13.  ^       veyance  shall  carry  more  than  the  legal  tide  of  the  person 

conveying.    If,  therefore,  die  doctrine  conteitded  for  on  die 

other  side  were  correct,  no  conveyance  could  operate  a  dis* 

(e)  Pem.Co(!e,  seisin.       By  the  act    "  for  regulating  conveyances,"(c) 

swt.  ui        alnxost  all  distinction  between  bargain  and  sale  vaaA  feoJ» 

ment  is  done  away  ;  and  no  distinction  in  practice  exists 

between  them ;  for,  now,  whenever  a  man  sells  his  land, 

he  m;ikes  a  deed  of  bargain  and  sale,  and  delivers  posses- 

hion. 

The  statute  of  limitations,  therefore,  barred  the  plaia- 
tifTs  claim.  There  was  no  trust  in  Robert  Carter  to  pre- 
vent this*  He  was  mdeed  a  trustee  until  the  deed  of  1731  ; 
but,  upon  that  deed,  the  statute  executed  the  trust  by  transi* 
ferring  the  use.  It  was  a  deed  of  conveyance  i  and  hence 
the  recording  of  it  was  legal.  If  it  >vas  not  a  deed  of  con« 
veyance,  the  record  of  it  was  unaudiorised  and  void.  All 
this  is  admitted  On  the  other  side.  Yet  it  is  said  that 
Robert  Carter  continued  to  be  a  trustee  of  the  land.  The 
trust  could  not  be  executed,  and  yet  continue  \^  nor  could 
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there  be  a  trustee    without  an    existing   trust.      From  a^ril,  1808. 
the   first    conversion   of  the  profits  to  Robert  Carter^s     Carter's 
own    use,  he    became    a  deforceant   of  the    estates    of    Trustees 
the  other  tenants  in  common.      A  deforcement  by  one  Washin^on 
tenant  in  common,    consisting  in  his  receiving    all  the  *     ^^  ^^' 
rents  for  20  years,  claiming  the  whole   and  denying  the 
tide  of  the  other  tenants,  is  evidence  of  an  ouster y  and  will 
bar  an  ejectment  on  behalf  of  the  ousted  tenants.(a)  li  Robert  {«)  Earl  of 
Carter  had  died  after  this  deforcement,  having  peaceably  Tem^,  1 
received  the  profits  five  years,  the  descent  would  have  Ld.    Jfaym. 
tolled  the  entry  of  the  other  tenants  and  barred  an  ejectment.  ^^^  jtmite  ^ 
A  descent  was  certainly  cast  before  1 762 ;  and  more  than  ^'>A^.  ^c.  v. 
20  years  had  then  elapsed ;  so  that,  on  both  grounds,  the  217.  2  ftoif, 
ejectment  was  barred  before  the  sale  to  Semple.    That  sale  ^^'  ^ 
gave  a  more  decided  character  to  the  adverse  possession, 
and  constituted  in  every  respect  a  disseisin  de  facto*     It  is 
not  setded,  however,  that  an  adverse  possession  is  neces- 
sary to  bar  an  ejectment.    The  word  "  adverse^'*  is  applied, 
by  all  the  books,  only  to  the  20  years'  possession  of  the        ^ 
lessor  of  the  plaintiff .     If  the  heir  fails  to  enter  on  his  in- 
heritance for  20  years,  he  cannot  enter  to  eject  an  occupant 
^ven  of  one  year  only.    In  every  point  of  view,  therefore,  the 
possession  being  unconnected  with  a  trust,  and  coupled  with 
one  or  more  descents,  and  an  actual  disseisin^  and  having 
continued  more  than  60  years,  would  not  only  bar  an  ^Vc/- 
tnentj  but  a  rvrit  of  right. 

On  the  main  question  whether  the  record  from  tlie  Court 
of  Chancery  was  properly  rejected  or  not,  the  counsel  insisted 
that  it  was  a  principle  of  universal  justice  that  a  man  shall  not 
be  affected  in  hb  interests  by  adecree,  against  which  he  had 
no  opportunity  of  being  heard  and  of  exhibiting  testimony. 
A  case  could  not  well  be  conceived,  in  which  all  the  rea.- 
sons  of  this  rule  applied  more  strongly,  than  in  the  pre- 
sent. The  rule  that  judgments  or  decrees  are  binding  on 
parties  and  privies,  mu^t  beconstru^d^  according  to  rational 
principles,  to  mean,  that,  after  a  title  is  established  by  a 
judgment,  it  is  evidence  as  to  all  persons  deriving  title  sub* 
negttentli/y  imder  any  of  the  parties,  but  not  as  to  person^ 
deriving  title  before  the  sttitrv^  ^ommenced^  (as  in  this  casc,^ 
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APsiL,  1808.  from  either  of  those  who  were  afterwards  parties.     A  con- 

^"^Y^J^  trary  doctrine  would  lead  to  inntimerable  frauds.(tf)     It 

Trustees    would  seem  that  the  counsel  who  offered  the  record  was 

Waahinffton  sensible  that  it  could  not  be  evidence  against  the  title  of  thfe 

and  others,  defendants  ;  for  he  limited  the  object'  of  introducing  it  to 

fa)   PeaWt  proof  of  the  partition  and  allotment,  of  the  lands  in  con- 

Lam  of  Evi-  troversy,  to  the  lessor  of  the  plaintiff.'      No  partition  coold 

*       "^  be  binding  on  the  appellees  imless  they  were  parties  to  it. 

It  was  as  necessary  that  they  should  be  heard  in  the  cause  for 

partition,  as  it  would  have  been  for  Robert  Carter  to  have 

been  heard,  if  the  suit  for  partition  had  been  brought  befbile 

he  sold  the  estate.     This  professed  Timitation  of  the  object 

of  the  evidence  was  a  mere  pretext  to  get  the  decree  before 

the  Jury.     If  it  was  to  affect  the  rights  of  the  defendaafs 

in  any  way,  it  was  inadmissible.     If  it  was  to  affect  them 

in  no  way,  it  was  impertinent  to  the  inquiry,  and  fcft  thst 

(*)    Let  V.  cause  was  properly  rejectcd.(>) 
9ap*eott,   2 
Wash,  380. 

0  Thursday^  May  5.    The  Judges  pronounced  their  opi- 

nions. 

Judge  Tucker.  This  was  an  ejectment ;  the  pilaintiff 
claiming  under  a  covenant  to  stand  seised,  entered  iite 
about  the  year  1 730,  between  Robert  Carter  of  Nbminy^ 
and  the  father  of  the  plaintiff,  and  others  to  dieir  use  ite 
tenants  in  common  in  fee-simple ;  and  under  a  pardtiob 
actually  made  under  a  decree  of  the  High  Court  of  Chancery 
between  Robert  CVzrf er,  jun.  and  the  plaintiff  in  ejectment,  an^l 
the  other  tenants  in  common,  by  which  the  premises  were 
allotted  to  the  lessor  of  the  plaintiff;  and  the  defendants  un- 
der a  conveyance  in  fee-simple  from  the  last  mentioned 
Robert  Carter  to  one  Semple^  who  mortgaged  the  premi- 
ses to  Lety  which  mortgage  was  foreclosed,  and  the  lands 
sold  under  the  decree,  and  purchased  by  the  defendants 
and  those  under  whom  they  claim.  Upon  the  trial  the 
record  of  the  partition  made  between  the  tenants  in  com- 
mon undet  a  decree  of  the  High  Court  of  Chancery,  was 
offered  to  be  read  in  evidence  by  the  plaintiff,  but  reject- 
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itSl  by  the  Court,  because  it  appeared  to  them  ihat  the  a^sil,  iio% 
defendants  hstd  beep  in  possession  of  the  i»^mises  ever  "^clrtei^ 
iiince  the  year  1762^  under  the  conveyance  from  JR.  C.jun.    Trusteei 
to  y.  Semplt.  WftriJ^ingtd* 

I  have  entertained  very  considerable  dcHibts  upon  the  •'^  pthcw. 
only  question  of  any  importance  ansmg  m  this  cause  { namely^ 
^e  admissibility  of  the  record  of  partition  between  Robert 
•nd  Charles  Car^r^  and  the  other  tenants  in  common,  upon 
tfie  trial  of  this  ejectment,  inasmuch  as  neither  the  defend' 
ttits,  nor  any  person  under  whom  they  claim,  except 
JRobert  Carter^  were  parties  to  the  suit  in  Chancery  for  fei 
partition  of  the  lands  held  in  commons 

In  die  first  place,  I  had  no  doubt  that  the  covenant  to 
stand  seised,  to  the  use  of  th6  other  parties  to  that  cove* 
liant,  in  fee-simide^  did,  under  the  operation  of  the  statute 
of  uses,  vest  a  legal  estate,  in  fee-simple^  iii  aU  the  parties 
thereto,  as  tenants  in  common^  of  the  whdle  undivided* 
Frytng-Pan  tract  of  land* 

.    Secondly^  it  appealed  to  me^  that  if^  after  pattition  made^ 
a  real  action  had  been  brought  against  either  of  the  tenants 
)n  common,  th^  mighty  by  the  common  law^  have  vouched 
Robert Cartet^ y^XikV^htir to ^QCOven(mtori^  to warrcmty. {a)  (^q)  fy,,  til 
And,  on  the  other  hand,  I  had  no  doubt^  that,  if  a  real  ^^^  ^  ^^  *** 
action  had  been  brought  against  John  Sgrnple^  or  his  heirs, 
they  also  might  vouch  the  same  Robert  Carter  to  warrantyi 
by  virtue  of  his  conveyance  to  John  Semple4    And  this 
lupon  that  principle  of  the  common  law  which  substituted 
9l  wucher  in  lieu  of  an  action.{b)    And,  inasmuch,  fits,  in  a  /^x  ^^    fj^^ 
contest  between  pardes  claiming  under  the  same  fepfibr  W  tt, 
with  warranQr,  whichever  prevaib,  the  wanfimtoi'  is  liable 
\o  the  other  upon  his  warranty ;  or^  if  he  be  dead^  his  heit 
is  equally  liable  ;  it  seemed  to  nie  at  first,  that  there  was 
such  a  privi^  between  the  parties  in  this  ejectment^  as  that, 
the  record  of  partition  mig^t  be  admitted  as  evidence  in  9 
^ntroversy  between  themi     But  I  am  satisfied,  upon  fur^. 
ther  consideration^  tiiat  it  ought  not*     For  there  is  no  pri. 
vlty  between  thejpresent  defendants  and  Sib^^Cfgrter  who 


ArniwtB08'  sold  the  bnds  ta  Semple*    They  tf e  neither  the  h€^f^$^  noff 

^^^^^  even  (usigvs^  of  Scmpte.     Their  claim  ia  fouzided  upon  lism 

Trustees    decree  for  the  sate  of  the  lands,  upon  the  foreclosure  of 

Washing^Mi  ^trm/^V^ mortgage  to  Philip  L*  Let:  if  they  have  a  convqf* 

and  othere.  ^^j^^^^  jj  jj^^^^^  y^  ^^^^^^^  ^  sheriff,  by  wfaom  the  decree  yfm 

(a)  L.  V.  ed.  executed,    pursuant  to  the  directions  of  the  statute^o) 
^^'^  ^*  There  is  therefore  no  foundation  to  presume  any  privity 
between  Rsbert  Carter ^  and  them*     The  reccMxl,  diereflHne» 
was  properly  rejected,  and  the  judgment  ought  to  be  af- 
firmed. 

Judge  lloAKE.  1  have  seen  no  adjudged  case  upon  the 
vcr^'  point;  but  it  would  seem  to  be  a  just  position,  that  k 
verdict  ^gainsC  an  ancestoi",  iri  order  to  bind  those  claim- 
ing under  him,  must  have  taken  place  during  the  exist- 
ence of  his  title.  If  this  criterion  be  not  adhered  to,  I 
.  see  notiiing  to  prevent  the  ancestor  and  his  heirs  fropi 
binding  those  deriving  title  under  him,  at  the  most  remote 
periods  of  time. .  This  would  produce  itifiutnerable  fraudsV 
and  let  in  the  transactions  of  insolvent  pei^ons.  Besides 
the  spirit  of  the  rule,  that  tio  man  is  to  be  bound  by  a  ver- 
dict, unless  he  or  those  imder  whom  he  claims,  had  t]je 
berty  to  crosi-examine,  would  perhaps,  be  Violated: 
that  spirit  seems  to  require  that  the  party  to  the  suit  in 
Vhich  the  verdict  is  rendered  should  have  an  equal  interest 
with  him  against  whom  it  is  to  be  used.  These  positions 
seem  equally  to  apj)ly  to  decrees  iii  equitj^ :  and  in  the  case 
in  question,  Robert  Carter  was  not  equally  interested  with 
the  appellees^  in  relatioh  to  the  possession^  at  least,  of  the 
land  in  controversy.  It  was,  perJhaps,  unimportant  to  hini 
whether  the  appellees  were  dispossessed  of  this  land,  or 
toot.  In  the  one  case^  his  Warranty  would  bind  him  to  re- 
munerate thcih  its  Value  ;  and,  in  the  othery  he  wotdd  have 
to  yield  other  lands  of  equal  value  to  the  plaintiffs  in  tlic 
fcuit  for  partition.  He  therefore  had  not  the  same  inducc- 
,  ments  with  the  appellees  to  defend  the  possession  of  thii 

land :  and  consequendy  the  decree  in  the  suit  for  petition 
was  rig^itly  rejected. 
I  am  of  opinion  that  the  judgment  ought  to  be  aflirmed. 
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Judge  Flkming.  .  The  only  qcteitton  that  seems  mate**  a^il,  180i» 
rial  for  tliis  Court  to  decide  at  present,  is,  whether  the'  ^"^[^j^Jv 
District  Court  erred  in  not  permitting  the  record  of  the    Trustees 
aoit  in  Chanc^y,  brought  by  die  appeflant,  and  others,  Washin^on 
agiunst  Jhkert  Carter^  for  a  division  of  the  trust  estate,  to  *"^  ^^^^ 
go  in  evidence  to  the  Jury,  on  die  trial  of  the  ejectment  ? 

There  is  no  general  principle  of  law  that  seems  better 
eeta^ed  than  diat  no  one  shall  be  ii^ured  or  affected  by  the 
event  of  any  suit  in  whkh  he  was  not  a  party ;  the  reasons 
of  which  are  laiddownin  aD  die  books,  and  are  too  obvious 
to  need  repeating  here.  There  was  no  error  then,  in  the 
Court's  refusing  to  permit  the  record  in  the  suit  in  Chan-^ 
eery  to  go  as  evidence  to  *the  Jury,  the  defendant  not 
liaving  been  a  party  in  that  suit. 

With  respect  to  the  excepdon  on  the  part  of  die  defend* 
.ant  to  the  opinion  of  the  Court,  in  permitting  the  paper 
purp(»ting  to  be  a  copy  of  an  agreement  or  indenture  be- 
tween the  members  of  the  Coppers-mine  Company  in  the 
year  1781,  to  go  in  evidence  to  the  Jury,  it  seems  imma- 
terial to  consider  it  here,  as  he  was  the  prevailing  party  in. 
|he  suit,  and  received  no  injury  by  such  permission* 

Judgment  unanimously  ArriRMSp* 


Wilkes  against  Jackson.  tirediieiday, 

^  Jpril27. 

EPHSAIM  JACKSON  brought  an  action  of  assault  ^  j^j^^^ 

and  battery  against  Thomas  WiiieSj  in  the  County  Court  for  dunagct, 

#f  BrunsxvkJL.  The  declaration  was  filed  Sefit.  9,  ^799 i^^^diM^SMt 

an  office  judgment  by  nildicit  obtained  against  the  defend-  ^^  ^^  ■•^' 

ant,  and  a  writ  of  inquiry  awarded,  which  was  c^tinued  who  were 

guilty  of  a 
foini  asBSiidt  snd  bsttery,  is  a  bar  to  an  action  t^inst  the  rest 

A  finding  in  a  special  verdict,  that  7*.  and  B.  were  concerned  in  the  same  sjfrajf  at 
die  ssanp  tiaae,  and  that  it  was  the  same  if  ray  for  which  adjudgment  was  rendere4 
^(gainst  B.  is  a  sufficient  finding  that  T-  «u)d  B.  were  jointly  guUty  of  the  sane  Sksai^t 
4Mid  battery. 


^"^y^^^l^  S6tii  of  Ma^j  laoi^  when  it  wat  sel  vrnde^  m^  i^  dtfew*  ■ 


V. 


.sr-TfT— ' 


a^t  pleaded^  tha^  ^  since  the  hft  contuMiaBee  of  ;tk«  i 
J*^^^'*^'  «  to  wit,  on  t)|c  35tb  day  of  Jfarrt,  iaoa>  irt  a  CoioiM* 
^  for  tbe  Coim^  of  ^runtumci,  the  phuplt^  T^cw&mi^kf 
^  the  judginent  a«d  coowderatiiEA  of  tkcaatd  Courts  iarii 
^^  certain  acttOQ  of  trespass,  assault  and  batteiyf  agaisat  a 
^^  cer^n  J^urweU  WiUeM^  the  sUm  of  one  huftdivd  tmA 
^^  twenty  dpliars  flamiqces,  and  co8t»|  wA ^dia»  tfaftmypusy 
^f  aasauk  and  ba;(ter}^^  in  the  dedsfrati^i  m^i^kiiied;,  pild 
^  supposed  to  have  been  committed  by  the  defmuhwit  71^ 
^^  mas  Wilkes^  is  o?!^  cmd  tfte  same  trespass,  assault  and  bati 
^  tery,  ^ith  t]ie  said  tresp^isa^  assault  and.  battery,  in.dia 
^^  said  action  of  the  s^d  Ephraim  Jackssn  against  the  saijl 
i^  Burwell  fPs/i^  and  for  which  the  said  Ephrmnymcis<n^  . 
^^  had  recovered  judgment  at  aforesaid,  and  no  other  treat 
^^  pass,  assault  and  battery ;''  concluding  with  a  vtrtfica^ 
^on^  and  prayipg  judgment  in  bar  of  the  action*  *   . , 

Tl|e  plaintiff  filed  a  replication,  alleging,  that  die  ^rea* 
pass,  assault  and  battery  i^  the  declaration  meaticHiedf  wat 
mot  the  same  for  which  the  plaintiff  had  recoxiet^  damagai 
in  his  action  agsunst  Burwell  Wilkes^  ^^  but  a  s^rate  ami 
^  distinct  trespass,  assault  aod  battery,  and  the  f^ofetUfe^ 
^  pass,  asss^ult  and  battery  of  d^e  defendant  only  J'  On  thi% 
Replication,  issue  was  joined,  and  a  Jury  i9ipanelled^  wha 
found  a  special  verdict  in  these  words :  '^  We  ojf  the  Jury 
^^  find,  that  the  blows  of  Thomas  Wilkes  were  not  the  blow% 
^  ofBurxveU  Wilkes^  We  also  find,  upon  the  admission  of 
^  the  defq&dant,  that  no  testimony  was  given  oft  tike^fcial 
^  of  the  action  against  fiurwell  Wilkes^  with  reject  to. tfaa 
Y'  batteiy  by  the  defendant  Thomas  Wilkes^ .  And  we  als% 
^^  find  that  both  the  defendant  Thomas  WiUes^  mdJBmrweU 
^^  Wiliesj  yrert  ccmce^ned  in  the  sameafreiy^  at^^samti 
^^  time,  ax)d  that  it.  utraa  the  samt  affray  for  which  f 
^^  judgment  was  rendered  in  this  Court  s|g^iV5t  B^rwelt 
^'  Wilkes.  If,  upon  the  £»cta,  the  law  be  for  the  plaintifl^ 
^  we  find  for  the  plaintiff,  and  assess  his  damages  to  diirty^ 
if  e;ght  ponndf ,  an,d^  if  the  |aw  ^e  ^r  t^ie  defcnda^t,^  ijce 


^  Aai  for  the  defcacfamt*''    On  this  verdkf,  the  Court  en*  A^trt,  isoit 

^ered  a  |mdgmciit  for  the  defendant,  from  which  the  plain* 

(MP  i^ypealed  to  the  Dktrict  Courts  where  that  judgment 

mum  rmrersed,  aad  a  judgment  entered  in  favour  of  yachion 

fto  the  sum  pf  thfapty*^g^t  pounds,  bis  damages  assessed 

as  afioreaatd,  and  eoets ;  whereupon  Wilkes  appealed  to  this 

Court. 

€iaU^  for  the  af)|>ellattt,  relied  on  the  cases  of  Ammoneii 
▼•  Harris  and  Turpin^{a)taiA  Ruble  v.  Turner  and  othcrs^(i)  (a)  t  Mm. 
SM  conclusive  authorities  in  his  favour.  m^iS^^ 

38. 

Hay^  tsar  the  appellee.  This  is  not  a  clear  case  on  the 
•sdiorities  eidttr  in  Eng^nd  or  in  dus  country.  HayderHs 
case(c)does  indeed  shew,  diat  where  there  is  2l  joint  action  (9)11  C^Mi^ 
against  several  defendants  who  plead  severally,  several  da-  ^ 
mages  cannot  be  recovered :  but  this  does  not  apply  to  the 
case  oi several actiona.  Itk  $  Burr.  279U  .Lord  Mansfield 
gaid,  that,  as  the  trespass  wsa  jointly  chargedy  several  da- 
mages could  not  be  assessed ;  but  observed  expressly,  that 
lie  <fid'not  meddle  wMi  the  case  of  several  actions.  Where 
ihe  suit  hjointy  ihc  pleas  several^  and  sevetal  verdicts  (or 
damages,  diere  most  be  a  choice  de  meRoribus  danmis^  not 
ao  wfef€  die  actions  are  sevecaL  7  Vin^  256.  citing  Bulstr^ 
f.  t5f.  Simpson  V.  CranfieUj  says,  *^  the  battery  of  one 
^  caimot  be  the  battery  of  anodter  ;'*  and,  upon  principles 
ef  reas<yn  and  emnmon  sense,  such  ought  to  be  the  rule* 
Tfie  case  of  Zone  ?*  5lmteloe,(d)  h  an'  express  adjudici^on  (d)  i  str.  C9, 
ia  aif  favour:  for  diere,  in  an  action  for  a  malicious  pro# 
secutimi,  the  damages  were  permitted  to  be  severed,  even 
Aough  die  action  -was  jointy  die  defendant^  not  having 
pUaded  jointfy^ 

There  is  nothing  agunst  us  in  the  cases  cited  by  Mr; 
CalL  In  XnUe  r.  Turnery  the  only  point  decided  was,  that 
a  release  to  one  joint-trespasser  is  a  bar  to  a  suit  agtunst 
the  rest.  In  Ammonett  v.  Harris  and  Turfiiriy  the  precise 
fuesdon  here  in  controversy  did  not  exist..  It  was  a  joint 


Apuwigoa  acticm.    The  release  of  part  c^the  damages  nd  teoaiiftftr ' 
TnUwi     ^^  IwJance,  was  a  bar  to  the  farther  progress  of  tlie 


▼.         action.  But  in  no  case  that  I  have  seen  has  it -been  decided^ 

'    dmt,  where  there  are  separate  actions,  a  jadgment  againrt 

one  can  be  pleaded  in  bar  to  an  action  against  anodien     If 

such  was  the  law,  there  would  be  no  advanu^  in  bringnig 

separate  actions. 

But  the  Jury  in  this  case  have  not  found  that  die  assaults 
and  batteries  were  J otnt^  or  the  same.  They  only  say  dnd 
it  was  the  same  affray  in  the  court^3rard ;  but  not  that  the 
assault  was  jointly  concerted  by  Burxvell  Wilkei  and  Tfu>^ 
mas  Wilkes.  They  say  too,  that  no  evidence  was  exhibited 
in  the  suit  zfs;a5iratBurwdlWilkes  of  ^Rit  assault  and  battery 
committed  by  Thomas  Wilkes.  It  would  seem  from  Aas^ 
that,  in  fact,  there  were  two  distinct  and  separate  assaidts 
and  batteries.  ^ 

Call^  in  reply.  There  is  no  battery  expresshf  found  by 
the  JiU'y.  To  supply  this,  you  go  back  to  A/^phawtaxh. 
says  it  was  the  same  assault  and  battery. 

The  case  of  Ammonett  v.  Harris  and  Turpm  settled  tlw 
liiinciple  now  in  controversy,  upcm  fidl  consideration  of  all 
the  authorities.  That  principle  kb,  that,  in  assaidt  and  fast* 
tery,  all  are  principals,  and  satb&ction  by  oat  is  sotisfiio* 
tion  against  all.  Where  the  action,  is  joint,  vui  judgment 
is  taken,  the  plaintiff  can  proceed  no  feuifaer,  because  he 
can  have  but  one  satisfaction.  The  same  r^son  ^^liies 
where  he  sues  one  separately:  by  taking ^/M^^fMRf  ( 
that  <me,  he  tacitly  adnuts,  that  t)iis  is  all  the  i 
he  is  entitled  to.  •%  * 

Mr.  Hay  observed,  that,  if  such  is  the  law,  there  is  im 
benefit  in  bringing  separate  actkms.  Neither  is  there^-  inat 
can  there  be.    If  die  plaintiff  brings  sepaonte  actioiiSi  it  h 

at  hi?  perilt 
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■SatitrSmfi  jfyril  SO.     The  Judget  pronounced  tiaeir  avkil,  180& 

▼• 

*    Jttdge  Tucker.    The  c^y  material  question  that  st&m . 

to  occur  in  this  cause  is^  whether  in  an  action  of  tresp^iss, 
assMik,  and  battery,  brought  against  one  defendant,  he  can 
pkad  bi  bar  of  a  recovery,  a  judgment  obtained  against 
{mother  defendant,  for  the  same  cause  of  action,  in  angther 
suit. 

Mr.  Hay  endeavoured  to  distinguish  between  this  case  - 
vdA  the  cases  of  Ammonett  v.  Tttrpin  and  Harris^  and  Su" 
ik  V.  Turner  and  others^  in  this  Court,(a)  but  the  princi*  W  *  «*'^ 
]ile,  that  the  plaintiiF  can  have  but  one  satisfactioniq>pears  to 
be  pi^isely  the  same*  And  it  appears  from  Bull.  Nt.  Pru 
HO.  who  cites  Telverton  68«  that  it  matters  not,  whether  the 
recovery  was  had  in  a  jointy  or  in  a  several  action*  1  Eep. 
418*  is  to  the  same  effect. 

But,  it  may  be  thought  that  the  verdict  is  too  uncertain  as 
not  being  responsive  to  the  issue  joined  between  the  parties. 
The^^  of  the  inquiry  upon  this  plea  is  whether  the  as- 
•aidt  and  battery  charged  in  the  plaintiff's  action  against 
Burwell  WiUee  is  one  and  the  same  with  the  assault  and 
battery  charged  in  thU  action.  The  Jury  have,  indeed^ 
With  an  apparent  affectation  of  superior  sagacity,  told  the 
Court  that "  the  blows  of  Thomae  Wilkes  were  not  the 
blows  oi  Burwell  Wilkes.^^  But,  if  those  blows  were  ^ven 
at  the  strnie  time  and  place^  and  in  concert  with  each  other, 
the  law  pronounces  differently  from  the  Jury.  The  Jury 
afterwtfds  find  that  both  Thomas  and  Burwell  were  con- 
cerned in  t^  same  affray^  at  the  same  time;  they  then  pro- 
ceed to  say,  that  it  was  the  same  affrat,  for  which  a  . 
JVDGMKNT  was  rendered  in  that  Court  against  Burwell 
Wilkes.  N/>w  what  is  an  affray  ?  We  are  told  that'  it 
is  the  FIGHTING  of  two  or  more  persons  in  some  ptiblic 
place*{b)  Now,  though  there  may  be  an  assault  and  bat-  (^j  wi.Q/m. 
tery,  without  fightings  there  cannot  I  think  be  any  fighting  ^*^ 
without  an  assault#  And,  if  the  fighting  be  not  with  mis* 
site  weapons,  it  must  also  be  attended  with  a  battcry>- 


360  Supreme  CturiofjfypenK 

APRit,  1800.  Judge  Blacksione  distinguishes  an'afifr»y  ^nd  AA  ttrtMill^ 

^'^^.'^^^  only  from  the  circumstance  of  the  place  where  itiu^pieiii^ 

V.         If  in  ^public  one,  it  is  an  affrcty;  if  in  private^  an  as^auA* 

^^  ^^^     t  therefore  think  the  verdict  suftcteatly  responsive  to'tho 

issue,  to  entitle  the  defendant  to  a  judgment  in  his  favour  i 

and  therefore  that  the  judgment  of  the  District  -Court 

should  be  reversed,  and  that  of  the  County  Cbiirt  affirmed* 

Jodge  RoAN£.  An  examination  of  the  case  of  AmmoneU^* 

(^  1  ^*'»-  ^  Harris  and  Turptn^{a)  will  shew  that  (perhaps)  every  Judge 

"^'      *    Expressed  an  affirmative  opinion  upon  the  point  now  ill 

queslMf^  namely,  that  a  judgment  recovered  ift  an  actloA 

against  (»ie  trespasser  may  be  pleaded  in  hat  to  an  action 

brought  against  another  for  the  same  trespass:  and'ftis 

seems  warranted  by  the  cases  there  cited^  •  • ' 

•    As  to  the  present  verdict,  some  ambiguity  arises  trdtA 

its  having  used  the  word  "  affray :''  but  when  we  consldet* 

its  true  import,  I  think  the  verdict  sufficiendy  certain* ,  Au 

aflfray  is  defined  to  be,  **  the  fighting  of  two  or  more  per* 

44)4BilC<Mii.**»ons  in  some  public  place,"(A)     An  zStmy  therefore  b 

'^'  nothing  more  than  a  public  j'f^Af.     If  the  word  "  fs!^t^  at 

**  public  fight,'*  be  read  in  the  verdict  in  lieu  of  the  ifrord 

**  affray,^'  it  will  sufficiently  appear,  diat  the  batteiy  now  in 

question  is  the  same  battery  with  that  for  which  the  fomef 

recovery  was  had.  In  substance,  therefore,  I  think  the  vcr* 

diet  sufficient* 

s  I  am  consequently  of  opinion  that  the  judgnieit'df  thd 

District  Court  is  erroneous,  and  that  judgment  be  euto'^ 

for  the  defendant) 

Judge  Fleming*  The  otily  point  reading  thejKetitt 
of  this  case  is^  whether,  if  atrespass^  assault,  and  batterfi 
be  committed  by  several,  a  judgment  against  one  qf  theii  U 
satisfaction  for  the  whole  ? 
It  hat  been  decidied^by  the  uiumimous  opi]nM.€tf  tl^sCouitf 
y  \r%*^itt  the  case  of  Mmonett  v*  HairU  and  Turpmlti)  ihAt  # 
recovery  agaiiist  one,  and  a  receipt  of  the.damages  recover* 
cd,  !•  f uV  B«ti»fiictioii,  and  precludes  the  jpbdmijr.-frMi 
i^aaking  an  eleclion  against  which  of  the  defendant^  he  wiQ 
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take  that  satUiactioa ;  but  that  was  a  case  of  a  joint  action  a»»il,  isos. 
against  several  defendants :  and  Mr.  Haj/^  in  the  argument,  *^^J^[^^ 
made  a  distinction  between  that  case  and  the  one  now  un-         v. 
der  consideration,  in  which  there  were  separate  actions,         "'^' 
aAd  therefore  insisted  that  the  recovery  against  RurweU 
Wilkes  was  no  bar  to  his  action  against  the  appeHant  Tho- 
puu  Wtlkesc  but  the   distinction  taken  seems  not  to  var>' 
the  principle ;  as  it  has  been  shewn  by  the  cases  already 
cited,  that  if  a  recovery  be  had  in  a  separate  action  against 
one  joint  trespasser  for  a  battery,  that  recovery  may  be 
pleaded  in  bar  to  an  action  for  the  same   battery,  brought 
agsdast  another. 

On  my  first  perusal  of  the  record,  however,  I  was  doubt^ 
fill  wheAer  the  facts  found  in  the  verdict  were  sufficiently 
e^qdicit  to  authorise  a  judgment  thereon,  and  whether  a 
venire  facicts  de  novo  would  not  be  necessary ;  but,  on  par« 
ticular  attention  to  the  definition  of  the  word  affray ^  made 
use  of  in  the  verdict,  instead  of  the  word  battery^  used  in 
the  pleadings,  they  appear  to  be  synonymous,  and  my  doubt 
is  removed  %  so  that  I  have  no  difficulty  in  saying  that  I  think 
the  judgment  of  the  Dbtrict  Court  is  erroneous,  and  ought 
to  be  reversed,  and  that  of  the  County  Court  affirmed. 


Carr*s  executor  against  Anderson.  nunda 

(In  two  suits.)  Jfiril,  38'. 

GARLAND  CARR  as  executor  of  the  last  wUl  and  testa-  An  apprufe* 

ment  of  Barbara  Carry  deceased^  brought  an  action  of  JJl^^^^^f  \ 

assumpsit  in  the  District  Court  of  Richmond  against  Na-  deccticd 

penoDt  fiof 
^igwtd  by  the  executor  or  administrator,  but  by  the  apprmtrt  only,  it  no  ittfcntoiy  of 
Hm  eftate,  atadctoDot  be  given  in  eridence  ««  such  in  any  luit  ky  or  aftttntt  <uch  ezt» 
cutpr  or  administrator. 

f^menf  wbctber»  ta  authorise  the  givin];  ap  inventory  and  appraisement  in  eridenee. 
it  must  have  been  admtttedto  record^  as  well  as  tigned  by  the  executor  or  admihistras 
tor»  and  by  the  i^^praisers.  ^ 

It  4tetns  that  inrentories  and  appraisments  are'  prinut/aeie  evidence  of  the  ^aht 
mh  of  the  proper^  intentoried  ami  appraised ;  being  no  evidence,  against  any  person, 
other  t)ian  the  executor  or  administratory  that  such  property  belonged  to  the  oecedenf. 

How  co^ts  are  to  be  taxed  against  an  executor  who  dedaref  on  ao  usumpait  to  himself^ 
(for  trRnsactionft  sut>sefpif>nt  tb  the  death  of  th^  testator^  snd  who  'n  4ast  in  Ms  suit. 

Vol.  If.  Z%  ■* 
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APRIL,  1808.  ilianitl  Anderson  *'  for  cert^n  goods,  wares,  merchatidizesy 
^""^^C^^  "  ^^^  catde  of  die  esute  of  die  plaintiiT's  testator  sold  and 
Executor    J*  delivered  by  the  plaintiff  to  the  defendant,"  &c*    Plea  now 
-  Anderson.'  ^^ttmpsit  and  issue. 
■     ■  '■  '"  ■       On  the  trial  of  the  cause  a  bill  of  exceptions  was  filed  in 
the  following  words :  "  Be  it  remembered,  that  at  the  trial 
"  of  this  cause,  the  counsel  for  the  plaintiff  moved  the  Court 
"  to  instruct  the  Jury  that  the  inventory  and  appraisement  of 
**  Barbara  Carr*s  estate^  produced  in  evidence  by  the  pUdU" 
"  tiff'y  is  prima  facie  evidence  against  the  defendant,  that 
**  the  property  mentioned  in  it  had  been  left  by  Barbara 
*'  Carr^  deceased ;  but  the  Court  overruled  the  motiop, 
"  and  instructed  the  Jury  that  the  inventory  and  appraise- 
^^  ment  was  no  evidence  in  this  case  against  the  defendant 
*^  that  the  goods  inventoried  belonged  to  die  said  Barbara 
"  Carr;  to  which  opinion  the  counsel  for  the  plaintiff  did 
**  except,"  &c. 

The  Jury  found  a  verdict  for  the  defendant,  and  judg- 
ment was  entered  accordingly^  from  which  the  plaintiff  ap- 
pealed« 

The  clerk  of  the  District  Court  inserted  in  the  record 
(as  copies  of  j^apers  filed  in  the  foregoing  suits)  a  copy.of 
the  will  o{ Barbara  Carr^  admiued  to  probate  in  Louisa  Coun- 
ty Court,  and  a  writing  headed,  "  Inventory  and  q)praise- 
*^  ment  of  the  estate  of  Barbara  Carry  deceased,  taken  this 
"  15th  January y  1795^"  with  a  certificate  annexed  in 
these  words,  "  Agreeably  to  an  order  of  the  worshipAd 
*^  Court  of  Louisa^  bearing  date  12th  January^  179Sy 
^  the  subscribers  did^  on  the  15th  of  the  same,  proceed  to 
^^  take  an  inventory,  and  make  an  appraisement  of  the  estate 
^^  of  Barbara  Carr^  deceased,  agreeably  to  the  foregoing 
^^  schedule.  William  0*  Callisy  Samtjel  Ragland^  Thomas 
•*  Kagtand.'^  "  A  copy  teste  John  Poindexter^  jun*  clerk 
Lousia  Court."  But  this  wriung  was  not  signed  by  Gfw- 
land  Carr  the  executor. 

Nicholas^  for  the  appellant,  quoted  the  Hev.  Code,  1  Vol.    . 
p«  166*  sect.  39«  to  shew  that  the  inventory  and  appraise- 
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ment  is  prima  facie  evidence,  subject  to  be  rebutted  by  con-  xtnii^  laoa 
trary  testimony  on  the  other  side.     The  District  Court  in-  ^"^^'^^ 
structed  the  Jury,  perhaps  on  a  different  point  from  that    Executor 
proposed.     The  question  was  not,  whether  the  property  in   Anderson. 
'  the  articles  mentioned  in  the  inventory  belonged  to  Barbara        ■ 
Carr ;  but  whether  she  had  left  those  articles.     Now,  if 
the  Court  be  requested  to  instruct  the  Jury,  and  refuse  to 
give  any  instruction  on  the  point  requested,  but  instruct  on 
a  ditferent  point,  it  i|  error.     I  go  farther,  however,  and 
contend  that  the  inventory  is  prima  facie  evidence  of  the 
riffht  of  property* 

Handolphy  for  the  appellee,  said,  that  the  paper  exhibited 
as  an  inventory  was  not  duly  authenticated,  having  only 
been  lodged  widithe  clerk,  and  not  appearing  to  have  been 
returned  to  the  Court  and  admitted  to  record.  Besides, 
if  it  had  been  duly  authenticated,  it  was  not  evidence 
against  the  defendant  in  this  action :  for  the  true  construc- 
tion of  the  act  of  Assembly  is,  that  inventories  and  ap- 
praisements are  to  be  prima  facie  evidence  in  suits  by  or 
against  the  executor  or  administrator,  where  the  value  of 
the  estate  received  by  him  comes  in  question,  but  not  in 
other  cases« 

NtcholaSy  in  reply.  The  inventory  and  appraisement  in 
the  record  does  not  appear  the  same  with  that  produced  in 
Court.  The  true  question  was  whether  an  inventory  and 
appraisement  yf9A  prima  facie  evidence.  The  Court  there- 
fore misled  the  Jury  by  leading  them  to  think  that  such  a 
document  was  not  prima  facie  evidence. 

Judge  Roane.     The  case  of  Hamilton  v.  Russell^  in  the     * 
Supreme  Court  of  the  United  States j(a)  shews  that  the  (a)  i  Crancl, 
Court  are  not  bound  to  instruct  upon  a  mere  abstract 
question. 

Nicholas*     But  this  wa3  not  a  question  of  that  sort. 

Judge  Roane*  It  was  ;  if  there  was  no  inventory  pro- 
duced. 


Hupr^m^  Courf  of  Apptalsk 

ificholas*  I  win  admit  the  inventoiy  now  in  the  record 
^^CJ^  was  the  inventory  produced ;  which  being  8Uj^K>aed)  it  was 
Exeeutor    not  an  abstract  question. 

Anderson.       The  law  is  in  general  terms^  that  the  inventory  may  be 
»  evidence  in  suits  by  or  against  executors.     Of  course  it 

must  operate  upon  other  persons  being  pardea  to  audi 
suits. 

This  inventory  was  a  good  (Hie,  though  not  signed,  by 
the  executor,  because  it  was  oQered  as  evidence  by  him- 
self. Its  not  having  been  recorded  was  of  no  conaequeooe ; 
for  the  law  docs  not  render  it  necessary  that  the  Court 
should  sanction,  or  admit  it  to  record,  in  order  to  give  it 
•    validity. 

Tuesday,  May  S.     The  Judges  pronounced  dieir  <^<« 

nions. 

Judge  Tucker.  This  was  an  action  of  vukbitaius 
assumpsit  for  goods,  wares,  merchandize,  and  catde  of  the 
estate  of  the  plaintiff's  testator,  sold  and  delivered  the 
defendant*  Plea  non  assumpsit  and  issue.  Upon  die  trial 
the  plaintiff  tendered  abill  of  exceptions,  which  states^  ^  that, 
^^  on  the  trial  of  the  cause,  the  counsel  for  the  plamtiff  moved 
^^  the  Court  to  instruct  the  Jury,  that  the  inventory  and  ap- 
^^  praisement  of  Barbara  Carr'^  estate  produced  in  evidence 
^'  by  the  plaintiff,  (but  not  set  forth^  or  otherwise  identifi^ 
^^  by  the  bill  of  exceptions,)  is  prima  facie  evidence  against 
*^  the  defendant,  that  the  property  mentioned  m  it,  had  been 
"  left  by  Barbara  Carr,  deceased :  but  the  Court  overruled 
^'  the  motion,  and  instructed  the  Jury  that  the  inventory  and 
^^  appraisement  were  no  evidence,  in  this  cau^,  against  die 
<^  defendant,  that  the  goods  inventoried  belonged  to  the  said 
^*  Barbara  Carr^^  In  the  record  there  is  an  inventory  aqd 
appraisement  certified  as  a  copy  by  the  clerk  of  Louisa 
Court,  which  purports  to  have  been  made  agreeably  to  an 
orderof  that  Court,  and  appears  tobavebe^i  signed  b^ 
three  persons,  die  appraisers,  we  may  suppose,  but  not  by 
tfic  epcecutor,  nor  docs  it  appear  that  it  had  been  submitte4 
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to  the  Court,  and  ordered  to  be  recorded*     Nor  does  it  av jiii.»  1808. 
appear  from  any  thing  in  the  record,  how  this  identical 
paper  was  made  a  part  of  it,  unless  the  description  in 
the  bill  of  exceptions  be  sufficient  for  that  purpose. 

At  common  law  no  written  evidence  is  considered  as  ■    ■  ■ 

iblrming  a  part  of  the  record,  imless  mentioned  in  the 
pleadings,  with  SLprofert  in  Curia,  or  made  a  part  of  the 
record  by  praying*  oifcr  thereof,  and  setting  it  forth,  itt 
htec  verba^  or  specially  found  in  a  special  verdict,  or  set 
Ibrdi,  in  lute  verba,  by  a  bill  of  exceptions,  or  demurrer  to 
evidence.     In  the  latter  cased  it  is  usual,  in  order  to  save 
time,  only  to  insert  a  few  of  the  initial  words  by  way  of 
identifying  them,  and,  then  the  clerk  copies  them  at  length, 
either  in  the  body  of  the  verdict  or  bill  of  exceptions,  or 
certifies  them  as  the  papers  referred  to  by  the  initial  words. 
In  the  present  instance,  that  cautionary  step  has  been  al* 
together  omitted.     And  it  seems  to  me  that  it  would  be  » 
dangerous  precedent  for  this  Court  to  consider  any  paper 
not  properly  identified  by  a  special  verdict,  or  a  bill  of  ex- 
ceptions, as  constituting  a  part  of  the  record.(flr)    That  an  (jO    ^»?« 
inventory  and  appraisement  of  the  estate  of  a  deceased  per-  ^  yamttm 
son,  all  due  solemnities  having'  been  observed,  is  admissible  ^'^^"y*^^' 
evidence  in  all  suits  by,  or  against  executors  and  adminis- 
trators hath  been  declared  by  the  Lefislature.(^)     And  I  (^)  Rev.Cotk, 
t        •   •     '  .u  .       I.  J    '     -17      •.    '       2-         r    '    vol  I.e.  92. 

am  ox  opmion  that,  when  aamtsstble,  it  is,  prtma  Jacte^sect 38» S^. 

evidence  to  prove  that  d>e  articles  therein  contained  came  to 
&e  hands  of  the  executor  as  the  property  of  his  testator,  am} 
were  reasonably  worth  the  sum  to  which  they  were  respec- 
tively appraised ;  which  evidence,  however,  is  not  condu^ 
sive,  either  for,  or  against  the  executor.  Whether  the  in- 
ventory apd  appraisement  mentioned  in  die  bill  of  exceptions 
was  an  original  ps^r ;  and  whether  it  was  an  inventory  of 
a  part  only,  or  of  the  whole  of  Barbara  Carres  estate, 
might  have  been  shewn,  if  there  had  been  due  attention 
paid  in  the  bill  of  exceptions.  It  would  seem  from  the 
sfrict  words  of  it,  that  it  was  an  original  paper :  and  if  is 
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Ai»RiL,  1808.  contended  by  the  counsel  for  the  appellant,  that  this  Court 

^^^"^^"7^  will  intend  that  all  due  solemnities  had  been  complied  with : 

Executor    and,  therefore,  that  no  notice  ought  to  be  taken  of  the 

Anderson.    P^per  in  the  record,  which  is  only  a  copy;  nor  can   the 

—  Court  infer  from  the  inspection  of  that  copy,  that  the'paper 

exhibited  was  liable  to  any  of  the  objections,  for  the  want 
of  due  solemnities  being  observed  to  which  that  copy  may 
be  liable.     The  counsel  on  the  other  side  insist  that  that 
copy  is  sufficiendy  identified  by  the  bill  of  exceptions,  for 
the  Court  to  pass  judgment  upon  the  matter  contained  In 
the  bill  of  exceptions.  Were  I  satisfied  of  that;  I  should  feel 
no  hesitation  in  deciding  that  the  inventory  and  appraisement? 
which  is  to  be  found  among  the  papers  filed  in  die  cause, 
not  being  signed  by  the  executor,  nor  appearing  to  have 
\     been  submitted  to  the  Court,  and  by  it  admitted  to  record 
(a)    1  Esp^  was  not  admissible  evidence  upon  the  trial  of  this  caude.(a} 
MfiVi  140  ^y  opinion  is  that  the  paper  mentioned  in- the  bilH)f  excep- 
tions not  being  identified^  and  properly  spread  upon  the 
recordy  so  as  to  enable  this  Court  to  decide  upon  k,'  with- 
out a  doubt,  whether  due  solemnities  had  been  observed, 
•  or  not,  upon  the  principle    established  in   the  case   of 

{b)  1  Call,  Barrett  &P  Co.  v-  Tazetvelly(b)  we  ought  to  reverse  the 
judgment,  and  remand  the  cause  to  the  District  Court  for 
a  new  trial  to  be  had  therein;  the  case  upon  the  bill  of 
exceptions  being  too  imperfectly  stated  for  this  Court  to 
determine  the  question  between  the  parties  upon  just  princi^i' 
pies.  '  ■ 

Judge  Roane.  There  is  no  doubt  but  that  the  invento-' 
ry  and  appraisement  contained  in  the  record  id  the  docu- 
ment referred  to  in  the  bill  of  exceptions.  .•  TTie  terms, 
*'  THE  inventory  and  appraisement,"  are  conclusive  to  shew 
that  only  one  inventory  and  appraisement  was  exhibited  on 
the  trial.  If  the  bill  of  exceptions  had  referred  to  the  do- 
cument as  "  hereto  annexed^'** or  **  in  lueo verbal  (without 
actually  setting  it  out  at  large,)  it  is  supposed,  that  no  objec- 
tiou  to  the  identity  of  the  paper  would  be  taken  j  and  yet^ 
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reference  of  this  sort  submits  as  much  to  the  fidelity  of  the  apkil,  1808. 
clerk,  and  is  as  muchsutgect  to  the  objecticm  of  uncertainty  ^"""^XT^ 
as  is  the  document  in  the  present  case.     So,  if  the  clerk    Executor 
had  introduced  this  exhibit  by  saying  it  was  the  inventory    Anderson. 

and  appraisement  "  produced  in  evidence  by  the  plaintiff,"  — — 

(using  the  words  of  the  bill  of  exceptions,)  it  is  presupaed 
the  objection  would  not  lie :  but  it  would  seem  that  his  saying 
tha^  this  was  tl)e  inventory  smd  appraisement  ^^  filed  in  the 
*'  foregoing  suit,"  when  the  Court  had  admitted  (by  signing 
the  exceptions)  that  only  one  was  produced  in  evidence,  is 
^tiistantially  the  same  thing.  In  truth,  unless  ever}'  docu- 
ment is  to  be  set  out  at  large  in  the  bill  of  exceptions,  . 
(which  cannot  be  conveniendy  done  in  the  hurry  of  a  trial, 
or,  in  the  language  of  the  books,  "  while  the  thing  is  trans-^ 
*'  acting,")  it  must  be  left  to  the  clerk  to  complete  the  bill 
of  exceptions  by  transcribing  the  documents  referred  to : 
the  present  case  excludes  the  possibility  of  the  clerk's  mis- 
taking the  document  referred  to,  because  it  is  admitted  that 
only  one  inventory  and  appraisement  was  produced  in  evl^ 
dence ;  and  therefore  I  think,  that  words  of  reference  in 
the  bill  of  exceptions  in  this  case  are  not  absolutely  neces- 
sary. 

Whatever  may  be  the  effect  of  an  inventory  and  appraise- 
ment when  legally  executed,  our  act  is  positive,  that,  when 
the  appraisement  is  adopted  as  an  inventory,  it  must  be 
*  signed  by  the  executor.  A  signature  in  such  case  is  essen- 
tial to  constitute  the  appraisement  an  inventory;  and  this 
is  probably  also  the  case  of  a  separate  inventory,(a)  al-  (a)  See 
though  our  act  (as  W|fli  as  the  English  acts)  is  silent  re-  * 
specting  it.  In  both  cases,  the  signature  of  the  executor 
would  seem,  to  be  indispensable,  as  perfecting  the  instru- 
ment. On  the  ground,  then,  of  the  want  of  signature  in 
this  case,  I  think  the  opinion  of  the  District  Court  stands 
justified,  and  that  the  judgment  ought  to  be  affirmed. 

Judge  Fleming.    Two  questions  were  made  in  the  ar- 
giiment  of  this  cause,  which  seem  to  arise  out  of  the  rc- 
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▲raii^  1808.  cord:   1st.  Whether  th«  piiper,  pwportmg to  be  tbe  iaves^ 

''"^T'Cy^  toiy  and  appraisement  of  .airAar«£iirr**  estate,  and  gffi^^ 

Executor    by  the  plamdff 's  counsel  at  the  trial,  as  evidence,  and  z^- 

■  AndCTton.  j^^ed  by  the  Court,  is  the  identical  paper  now  ptoduced 

— I  '>■     '     with  die  record  i  and  if  so,  8dly.  Whether  the  Court  erred 

in  refusing  to  suffer  the  said  paper  to  go  as  evidence  to  d» 

Jury? 

With  respect  to  the  first  point,  it  appears,  Aat  the  paper 
was  produced,  and  offered  as  evidence  at  the  trial,  by  die 
counsel  for  the  plaintiff,  and,  on  its  being  rejected,  he  £led 
his  exception  to  the  opinion  of  the  Court,  from  which  he 
prayed  and  obtained  an  appeal  to  this  Court,  and  brouf^ 
.  up  the  record,  and  the  paper  in  question  along  with  it, 
with  a  certificate  of  the  clerk,  that  "  the  following  are  tx)- 
^  pies  of  the  papers  filed  in  the  foregoing  suit,"  and  then 
immediately  follow  the  will  of  Barbara  Carr^  a  c^tificate 
of  its  probate,  and  the  paper  in  question,  purporting  to  be 
'9LVk  inventory  and  appraisement  of  her  estate* 

It  is  not  to  be  presumed,  then,  that  the  counsel,  in  order 
to  satisfy  this  Court,  that  the  District  Court  erred  in  le- 
jectmg  the  paper,  would  have  produced  here,  a  difesent 
one  from  that  rejected  by  the  Court  below :  and  if  the  derk, 
through  mistake,  had  certified,  and  sent  up,  a  wn^g  paper, 
'  there  is  no  doubt  but  the  counsel  would  h^ve  moved  for, 
and  obtained,  a  certiorari^  that  the  true  rejected  psqper 
might  have  been  brought  up ;  and  his  not  having  done  so 
was  a  tacit  acknowledgment  that  it  was  the  ]»tq>er  docu- 
ment ;  which  he,  indeed,  in  the  latter  part  of  his  aigument^ 
admitted,  in  his  reply  to  Mr.  Randolph. 

As  to  the  seccmd  point,  I  think  we  need  not  travel  out  of 
our  own  aet  of  Assembly  to  decide  on  that*  In  the  58th 
section  of  the  act  concerning  wills,  and  the  distribution  of 

{a\9ev.  Cod$^  intestate's  estates,(a)  it  is  enacted,  that  appraisera  nami- 
voll.p.l65.  jt_    .V    r^  .  !  J     .. 

nated  by  the  Court  granting  a  probate,  or  admmistration, 

being  sworn  before  a  justice  of  peace,  shall,  truly  and  just- 
ly, to  the  best  of  thdr  judgment,  view  and  appraise  all  tho 
phonal  estate  to  them  produced,  and  shall  return  such  ap« 
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pMfteMait  tMder  d»ir  hands  to  the  Court  ordering  the  april,1808. 
same ;  which  apfraaemeat»  if  signed  by  the  executor  or  ad-  ^^^^J^^^ 
inim$tr&tQry  may  be  considered  as  an  inventory  of  such    Exccutot 
paiC  of  the  estate  ats  had  heretofore  come  to  bis  hands.    It    Andenoo. 
f^ows,  then,  I  ctHiceiye,  that,  if  such  appraisement  be  not  *— 
rigned  by  ^  executor  or  administrator^  it  may  not  be  con- 
sidered as  an  inventory  of  any  part  of  such  estate. 

By  the  d9th  section  of  the  same  act,  inventories  and  ap- 
praisements may  be  given  in  evidence,  in  any  suit  by  or 
agamst  the  executor  or  administrator,  but  shall  not  be  con- 
diisive  for  or  against  him,  if  other  testimony  be  given, 
that  dM  estate  was  really  worth,  or  was  bona  fide  sold,  for 
more  or  leas  than  the  appraisement.  This  qualified  admis- 
sion of  inventories  and  appraisements  to  be  given  in  evi- 
dence, seems  to  go,  rsdher,  to  the  vahte^  or  worth  of  the 
e^ate,  than  to  ascertain  die  identity  of  the  articles:  and^ 
taking  die  two  clauses  of  the  act  together,  it  seems  to  me^ 
diat  the  paper  now  Under  consideration  could  not  be  consi- 
dered as  an  inventory  of  any  part  of  Barbara  Carres  estate^ 
fer  waat  of  the  signature  of  Ae  executor ;  and  therefore 
was  not  admissible  as  evidence  at  the  trial,  fer  any  pur' 
pose  whatever* 

Tlie  judgments  AtriRjcED  in  both  suits> 

A  ^estion  arose  as  to  the  costs.  The  appellant  haviir^ 
declared  on  an  assumpsit  to  himself  for  transactions  subset 
quent  to  the  death  of  his  testatrix,  and  havirig  failed  in  his 
action,  it  was  suggested,  that  the  judgment  for  c6sts  should 
be  entered  against  him  absolutely^  and,  in  the  first  instance, 
in  conlbrmity  with  what  seemed  to  have  been  the  decision 
of  the  Court,  in  Thornton^  executor  of  Champy  v.  Jetty  as 
reported  in  1  Wash.  138, 139.  But  upon  looking  into  the 
entry  in  that  case,  it  was  discovered,  that  the  judgment  for 
costs  was  against  the  executor,  "  to  be  levied  of  the  goods 
•  *^  and  chattels  of  the  testator,  in  his  hands  to  be  adminis-* 
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APRIL,  1808.  •*  tered,  if  do  ttiuch  thereof  he  hath ;  bat  if  not,  thm  i9  bt 
v^rs^^  u  i^^c^  qJ  f^  Q^n  prcfper  goods  end  chattekJ" 
Executor  The  entry,  in  this  cane,  conformed  to  the  above  prttc^ 
dent;  and  the  cogts  were  **  to  be  fcvied  of  the  goods  «id 
**  chattels  of  the  sjud  Barbara  Carr^  [Ae  testatrix,]  ra  the 
"  hands  of  the  appellant  to  be  administered,  if  so  waxA 
^  Aereof  he  hath  j  but  if  not,  tA^  of  his  own  proper  gooA 
^  and  chattels.^ 


Thursday,    ArchcT,  Administrator  of  Tanner,  ag€mtst%h^ikT. 

April  28. 

A  patent  or  ON  the  13th  day  of  iifoy,  1801,  PeterfiM  Arther^  adk 
SIds  may,  mmbtrator,  with  the  will  anncKd  of  Branch  Tanner^  de- 
under  cir-  ceased,  filed  with  the  clerk  of  die  District  Court  of  Rich- 
he  presumed  mondj  a  copy  of  a  caveat  in  the  fcdlowiBg  words:  **  Let  ^0 
«cri*lS»u^  "  K*^^  ^^^^  ^  T/ri?»MW  Saddler^  or  his  assigns,  for  tw^ 
of  which  cir-  ^<  hundred  and  twenty-^ight  and  oncf  quarter  acres  of  land 
SJ^^^c  "  in  Chesterfield,  on  Indian  Springr  Branchy  surveyed  in  te 
^"^rown^  "  ^^^  ^^  *^  **^  &MWfer,  on  the  3d  of  ChtobeTy  1797,  and 
from  them,  "  returned  to  the  land-office,  on  the  lOdi  day  of  Janaarf^ 
Vmc!tli^%  "  ^^^^  >  because  Petcrfield  Archer y  administrator,  with  the 
yMry,andnotu  yf\\\  annexed  of  Branch  Tannery  dece^ted,  claims  Ae 

of  th«    Cowrtt  .,,,  ,,  .«  .n^i  .m 

to  judge.  ^^  satd  land,  under  the  testament  and  last  wiU  of  the  said 
In  this  case,  ^^  Tanner^  to  sell  first  for  the  purpose  of  paymg  the  debta 

the  circum-  cc  ^f  ^j^  g^id  Tanner^  and,  afterwards,  of  payimr  over  the 

stance  of  up-  r    1  r--^-^ 

wards  of  six-  ^  residue  of  the  money  in  equal  proportions  to  Joseph 

Jj^e      **  ^^*^^  Archery  Petcrfield  Archery  Mary  PagCy  Finnit 

and  untnter-  w  Saundersy  formerly  Archery  Martha  Field  Archery  and 

•essioninthe^^  Elizabeth  Royal  Archery  legatees  of  die  s^d  Timner^ 

^^^^^  "  whp  was  aeised  and  possessed  of  the  said  land  in  fee- 

whom  he      ^  simple  in  his  life-time.     He  the  said  Tannery  and  those 

gether  'with  "  under  whom  he  held,  or  from  whom  he  derived^ tide  to 
the  payment 

ot^itrenu  before,  and  toxet  since,  the  reroiotion,  was  considered  as  suflkleot  growd 
lor  such  prewmfition. 

An  administrator  with  the  wiH  annexed,  bein^  in  possession  of  hmds  therein  direct- 
ed to  be  sold,  may  maintain  a  caveat  to  prevent  any  oUier  person  from  obtsining  a 
patent  for  the  same  as  waste  and  unappropriated. 


^*  the  aaid  laad^  haviAg  been  in  lig^t&l  and  peaceable  pos-  Avrnf  i.,  1808. 
*'  aession  thereof  for  60  years  at,  least  anterior  to  the  date     Archer 
^  of  the  entry,  by  virtue  of  which  the  said  Saddkr  caused    Adm'r  of 
♦*  ««t4  survey  to  be  taade."  v.  '     . 

On  this  Q0tiffii^,  a  Jury,  being  impanelled  to  ascertain  the     Saddler. 
facts  which  were  not  agreed  between  the  parties,  found       " 
ikax  PcUrfi€l4  Archery  in  whose  name  the  caveat  was  pro- 
secuted, was  the  administrator  with  the  will  annexed  of 
JBremch  Tanner^  deceased;  finding  the  will^  in  hasc  verba; 
(in  which  the  said  land  was  directed  to  be  sold  for  the  pur* 
poses  mentioned  in  the  caveat;)  that  the  land  in  dispute 
was  conqirehended  in  a  deed  from  WiUiam  Clayton  to 
Branch  Tanner  the  elder,  dated  A^r.  18th,  1/73,  which 
deed  they  found  in  like  manner;  that  the  said  1^4  was, 
among  other  lands,  devised  by  Branch  Tanner  the  elder, 
to  his  said  son  Branch;  (finding  also  the  will  of  Branch 
Tatmer  the  elder ;)  and  was  part  of  the  land  devised  by 
the  said  Branch  Tanner  the  younger,  to  his  administrator, 
ioar  die  purposes  specified  m  ihe  caveat;  that  jfohn  Soanee^ 
about  sevenfy  years  ago,  that  is  to  say,  upwards  of  sixty 
years  previous  to  the  entry  made  by  the  defendant,  was  in 
possession  of  the  land  in  dispute,  claiming  and  using  it  as 
hb  own ;  that  Soanes  s<dd  it  for  a  valuable  consideraticm  to 
«oiie  Eppea;  that  Eppe^  s(dd  it  in  like  mamier  to  one  Win- 
free;  that  Winfree  sold  it  in  like  manner  to  one  Clayt$ny 
vho,  as  aforesaid,  conveyed  it  to  Branch  Tanner  the  elder ; 
but  that  no  deed  was  produced  from  S$anes  to  Eppes^  or 
from  Eppea  to  Winfree^  or  from  Winfree  to  Clayton^  and  na 
evidence  appeared  that  any  deed  ever  was  executed,  except 
from  Clayton  to  Tanner  as  aforesaid,  unless  tl>e  execution 
of  deeds  might  be  inferred  from  the  sales  before  stated ; 
that  the  said  land  had  been,  from  the  commencement  of 
the  ssud  Soanee*  possession  as  aforesaid,  in  the  exclusive 
and  successive  possession  of  the  said  SoaneSj  EppeSy  Win- 
free,  Claytony  Branch   Tanner  the  eldery  deceased,  and 
branch  Tanner  the  younger,  deceased,  and  of  the  plaintifi 
as  administrator,  &c«  as  aforesaid,  and  at  different  periods 
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APRIL,  18BS.  in  eukivadon ;  that,  at  diffiorent  periods,  irom  1766  to  11^ J, 
^^■JJ^^jJ^J^  the  sidd  Winfree^  >rhile  he  hdd  the  said  Imad,  paid  ^wcT- 
rmts  thereon ;  and  the  said  Obf/lon^  while  he  held  the  said 
land,  also  paid  qmt-rents  thereen ;  that  the  said  Brtmck 
Tanner  the  elder,  in  his  life-time,  and,  since  his  deaths 
the  said  Branch  Tanner  the  younger,  and,  since  his^d^iidi^ 
fktplainti^j  had  regulaiiy  paid^  ever  since  the  year  17982^ 
the  taxes  chargeable  on  the  said  land;  that,  during  tbm 
late  war>,  to  wit,  in  ITdl,  the  Court-h^use  of  CheHerfidd 
County  was  burnt  by  the  British  foices,  and  many  papers 
and  deeds  destroyed  or  lost ;  (but  the  clerk's  oiice  was 
lept  at  a  distance  from  the  Court-house ;)  and  that  agjpeat 
number  of  the  papers,  deeds,  and  records  of  the  o0ioe  of 
Henrico  County,  were  destroyed  by  the  British  tnx^ 
during  die  same  year,  (1781.) 

Before  the  Jury  retired  from  the  bar,  the  plaintifi',  by 
his  counsel,  contended,  that  they  had  a  right  to  presume 
and  find,  that  a  patent  had  formerly  issued  for  the  land  in 
question,  if  such  fact  was,  in  their  opinion,  a  rational  in- 
ference  from  the  other  facts  which  ^y  should  find ;  but 
the  Court  instructed  the  Jury  that  they  had  no  such  rig^ 
as  there  was  no  patent,  or  copy  of  a  patent,  prodiM:ed,  nor 
evidence  of  the  patent -s  being  lost  or  destroyed,  and  that 
the  questicm,  whether  a  patent  was  to  be  presumed  or  in-* 
ferred  from  the  facts  found,  was  to  be  decided  by  th^ 
Court;  to  which  opinicm  the  pUui^tiff^  by  his  counsd,,  filcd^ 
a  bill  pf  exceptions. 

The  Court  pronouQced  the  law,  upon  the  fkcts  found  by 
the  Jury,  to  be  in  favour  of  the  defendant;  iprom  which 
judgm^it  the  plaintiff  appealed* 


Hay,  for  the  appellant,  said,  that  whether  there  had 
been  a  patent  or  not,  was  a  question  of  fact,  exclusivelyi 
(and  especially  tmder  the  caveat  Unv)  proper  for  the  consi- 
deration of  the  Jury.  To  shew  that  the  Court  had  no  ju-: 
risdiction  as  to  questions  oi  fact,  he  cited  Co.  Litt.  155  &• 
926  ar  12  Vin.  125.  21  Vin.  396.    1  Wi/s^  55*  Witham  v^ 
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7%r  Earl  af  Derby ^  and  5  Com.  Dig.  158.     Under  the  AFBtL,]8oa 
al!M»l^^bnElf,(a)  Ac  ^nry  are  to  find  such  facts  as  are  ma-  ^IJ^^iJ^^ 
terial  in  the  cause,  and  not  agreed  by  die  parties.     Now,    Adm*r  of 
die  £Ktdiat  a  patent  ^iid  issue  was  the  most  material  oi  aU,       ^^> 
and  was  not  agreed.     Yet  the  Court  ei^luded  the  Ju^     Saddkr. 


'tton  uptm 
V.  Hot- 


fcom  deciding  that  fact-  la)Rev,Code. 

3ut,  even  if  die  Coitrt  ought  to  have  decided  this  ques*  ^  ^*  „P-  ^^' 
lion,  the  existence  of  a  patent  oug^t  to  have  been  presumed 
firc«i  die  circum6tances.(^)  The  opinion  of  the  Legislature  {b)  Cbti^.102. 
upon  Ac  subject  is  cleariy  shewn  by  die  act  "  concerning  ^^^^^-^^ 
^  die  tide  o(  the  Coinmonwealth  to  lands  which  have  been  ^^^ 
^  setded  more  than  thirty  years/'(c)    That  act,  indeed,  320. 
cannot  govern  this  case ;  hut  the  principle  which  gave  birth  ^^\^^  ^^J 
to  it  IS  a  good  one,  and  ought  to  be  f(dlowed  by  the  Court. 
Here,  diere  has  been  possession  in  the  caveator^  and  those 
under  whom  he  chums,  for  upwards  of  60  years,  and  a  re- 
gular payment  of  quit-rents  and  taxes.    From  the  nature 
of  diings,  in  many  cases,  it  is  impossible  to  know  who  was 
die  original  patentee ;  and  dierefore  the  patent  itself,  though 
|t  certainly  once  existed,  cannot  be  produced* 

Stxndolph^  for  the  appellee,  contended,  that  die  caoeai 
could  not  be  maintained  by  Archer^  because  Tanner  had 
no  legal  estate.  A  patent  could  not  be  presumed  without 
some  evidence  of  its  existence^  SHlnee  patents  were  al- 
ways recorded,  originally,  in  the  County  Court,  and,  after** 
wards,  in  the  secretary's  office,  there  could  be  no  room  for 
presumption;  but  some  memorandum  at  least,  or  proof  of 
its  havitig  been  destroyed,  ought  to  be  exhibited.(^  Pre-  {d)  Lee  v. 
sumption  mnst  have  some  ground  to  stand  upon.  A  copy,  ^^^^^.^ 
a  memorandum,  or  evidence  of  loss,  are  each  sufficient  $ 
but,  without  some  of  these,  the  existence  of  a  patent  or 
deed,  ought  not  to  be  prc8umed.(r)  (0  2  Bun. 

Before  the  revolution,  no  length  of  possession  would  bar  ,/^^  )g^^^  ^ 
the  King ;  and  the  same  doctrine  has  been  recognized  as  to  ^^^^f^*/^  ^ 
Ae  right  of  the  Commonwealth.  ckandot. 
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APitib,  1806^     B«itf  wkether  Tmmer  had  a  ri^t  loiihekRMl)  orMC, 

^^^^^^^  Archery  as  his  adminmtnacry  ccwld  not  masBtaiii  dbs  caveaU 

Adm'r  of   The  testator  appcMQted  diree  executiors^  who  ttfined  to 

V.    '     quafify.    The  act,  ipeq>ecting  the  side  and  cottvcyMwecf 

.Saddto     loujg  devised  to  be  sobl,(a)  does  not  api^  to  tUi  cue ;  far 

ia)Re9.Coiki^^  land  is  devised  to  nobody.    Tbe  adiHinistrgtag  tomf 

i^p.  W6.  geii^  bm-  ^jjQ  giijji  convey?    If  he  osake  a  coi»reyaDe«^  he 

must  use  the  name  of  the  hein 

Hayy  in  reply*  Mr*  Archer  was  authorised  by  die  wifl 
to  sell  the  land.  The  Jury  find  he  yrv&in  pozeemenu  Tbeff 
find  also  that  he  was  a  devieeey  whidi  appears  aa  errooeoul 
deduction  by  them  from  the  will.  I  wiU,  therefore,  not  oh 
sist  on  that.  But  it  is  not  necessary  for  the  ^aintiff  in  « 
caveat  to  have  such  right  as  would  maintain  an  r^tt^ 
tnent* 

Randolph.  Where  the  caveatee  has  a  kgtd  right,  no  per- 
son not  having  a  legal  title  can  maintain  aeworol* 

0±  3  Cfl%  ffatf.  The  case  of  JohnsUm  v.  Browny(6)  proves  die 
tontiary.  It  was  absoliitely  necessary  in-  this  cme^  thait 
the  cai9eat  should  hajtre  been  prosecuted  i^  the  ^ubmiwira^ 
tor.  It  was  not  to  be  expected,  diat  ibt  hem  would  kwe 
stepped  forward  fn:  the  sake  of  the  dd^ieeeo  or  ore4l»f«| 
in  the  protecdon  of  whose  tide  d^ey  were  not  interested. 
It  was  the  duty  of  the  admimHreaor  wtdi  the  will  anngKfdi 
who  was  trustee  of  the  lands  for  the  p^nneat  of  debts,  and 
was  himself  in  possesion  of  tbe  land,  to  delendtke  title« 

But,  eveii  if  the  caveat  was  instituted  incorrecdy^  it 
ou£^  to  be  dismissed  without  jMr^udice  to  the  tights  of 

(o)  1  Cdli,    Tarmer^s  heirs  and  devise^.(c} 

IfcY^MM  *  ^^  much  as  to  die  formi  now,  as  to  the  merits  of  tbe 
present  controversy.  It  b  contended,  that,  in  this  country, 
^  patent  cannot  be  presumed  at  all:  but  is  there  any  i 
against  applying  ihcEng'lhh  authoiities  heref  The  i 
^signed  by  Lord  Mmsfieldy  in  Cowp*,  106— 111.  apj^y 
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^xpisSsf  to  Ms  cotmtn/*    That  case  confutes  the  argument,  avbil,  isos. 
diat  a  patent,  or  a  copy^  car  memorandum  of  it,  must  be  ^'^J^^^ 
produced.     It  is  said,  in  Bedk  v.  Beard^(a)  that,  if  such  a    Adm'r  of 
^octriae  should  prevail,  an  ancient  grant  would  injure^  in-         y^   ' 
stead  of  strengthening  a  tide,  because  the  lengdi  of  time     ^*^^*^' 
increases  the  difficulty  c^  finding  the  patent,  &c*  (ayi2Co.lfef. 

AcGordiag  to  the  case  of  Eldridge  v.  Knott^(b)  an  act  of  ?•  -.      g^.. 
Partiament  may  be  presimied,  notwithstanding  the  maxim 
**  nullum  tempus  occurrit  rcffiJ*^ 

In  dus  state  it  is  impossible  for  most  people  to  shew  a 
better  title  to  their  lands  dian  is  here  shewn  by  the  caveator* 
i  doubt  not  but  the  very  grant  in  question  is  now  under 
this  roof:  but,  unless  we  know  the  name  of  the  patentee, 
fre  cannot  find  it* 

Randolph.  2  Wash.  381.  Lee  v.  Tapacotty  is  a  contrary 
authority. 

Hay*  On  what  principle  is  the  difference,  there  men<^ 
tioned,  to  be  admitted  ?  In  England^  the  King's  grants  are, 
in  themselves,  matters  of  record  :(c)  they  pass  through  se-  {tS  3  7\ick, 
Veral  offices,  and  are,  in  each,  transcribed  and  enrolled*  ^  ^^ 
The  reason  is  stronger,  then,  for  allowing  the  presumption 
in  this  country,  than  in  England*  It  is  true,  there  is  no 
adjudication  for  allowing  such  presumption  here :  but  not 
a  case  to  the  contrary  can  be  found*  In  the  case  of  Lee  v* 
Tefacottj  Judge  Lyons,  in  his  opinion,  seems  incidentally 
to  admit  that  a  Jury  has  a  right  to^presume  a  patent;  and 
Judge  Pendleton  also  presumes  the  patent  to  have  been 
recorded.  We  do  not  pretend  that  possession  gives  a 
right ;  but  that  its  long  continuance  is  evidence  to  presume 
a  right* 

Randolph.  A  deed  of  bargain  and  sale  may  be  pre- 
sumed, because  it  is  not  necessarily  recorded,  being  good 
between  the  parties,  though  not  recorded:  but  a  grant 
cannot  be  presumed* 


Supreme  Court  ofAppeok. 
Friday^  May  6, 1808.    The  Judges  delivered  their  ^^ 
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nions. 


(d)    Cowjb. 
102. 


Judge  TucKEll.  The  principal  questions  in  this  castf 
are,' 

1*  Whether  upwards  of  sixty  years  peaceable  and  unin- 
terrupted possession  in  the  caveator^  and  those  under  whom 
he  claims,  together  with  payment  of  quit-rents  antecedent 
to  the  revolution,  and  of  taxes  since  that  period,  afibrd  a 
sufficient  ground  to  presume  a  grant  from  the  crown,  for 
the  lands  in  question  ? 

2.  Whether  it  was  the  province  of  the  yuryy  impanelled 
for  the  purpose  of  finding  such  facts  as  were  material  to 
this  cause,  and  were  not  agreed  by  the  pardes,  on  the  trial 
of  this  caveat,  to  presume  such  grant,  or  of  the  Courts  be^ 
fore  whom  the  trial  was  had  ? 

Z*  Whether  an  administrator  with  the  will  annexed,  di-» 
recting  the  sale  of  the  lands  in  question,  the  possession  of 
which  is  also  found  to  have  been  in  the  said  administrator^ 
and  that,  since  the  death  of  his  testator,  he  had  regulariy 
paid  the  taxes  thereon ,  can  maintain  a  caveat  to  prevent 
the  emanation  of  a  patent  for  the  same  in  fevoxir  of  a  per- 
son entering  for  the  same,  as  waste  and  unappropriated 
land? 

The  first  of  these  points  depends  upon  the  principled 
which  were  ably  discussed  and  decided  by  Lord  Mansfield 
and  the  rest  of  the  Judges  of  the  Court  of  K.  B*  in  the 
case  of  the  Mayor  of  Hull  v.  Homer ^{(i)  just  before  the 
American  revolution*  In  that  case  it  was  said  by  the  en-^ 
lightened  Judge,  ^^  that  if  a  foundation  can  be  laid  that  a 
*^  record  or  a  deed  existed,  and  was  afterwards  lost,  it  may 
^^  be  supplied  by  the  next  best  evidence  to  be  had,  or,  if  it 
**  cannot  be  shewn  that  it  ever  existed^  yet,  enjoyment, 
*'  UNDER  A  TitLt  whtch  Can  only  be  by  recoed,  is  strong 
**  evidence  to  be  left  to  a  Jury,  that  it  dW  once  exist."  In 
Lord  Purbecl^s  case,  the  letters  patent^  which  were 
the  only  proper  evidence  of  lus  tide,  could   not  be 
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FOUND ;  and  there  was  no  proof  of  the  record  having  a»rii^  180S. 
BEEN  LOST ;  but  hc  had  sat  in  Parliament,  and  done  other  ^"^JJ!^^*^ 
acts,  which  were  evidence  of  a  tide ;  and  the  House  of   Adm'f  of 
Lords  PRESUMED  that  a  patent  had  existed.     And,  so       "^'^' 
long  ago  as  the  case  of  Beadk  v.  Beard^  12  Co.  5.  it  was     Saddler, 
observed,  with  great  force,  that  onci^n^  possession  would  " 

injure  instead  of  strengthening  a  tide,  if  after  a  succession 
of  ages,  and  the  decease  of  pardes,  objections  should  pre- 
vail, which  might  have  been  answered  in  the  life*time  of 
the  parties,  and,  if  well  founded,  would  most  probably  have 
been  sooner  made.     In  the  case  of  a  supposed  bye-law,  we 
are  told,  that  ttsage  is  allowed  to  support  it,  without  any 
proof  oi  the  existence  of  such  bye  Jaw,  or  of  the  loss  of  it ; 
and  that  the  principle  upon  which  this  is  done  is  right ; 
namely,  in^^^wr  of  rights^  which  parties  have  long  been 
in  the  peaceable  aud  quiet  possession  of«     And  therefore^ 
that  it  m^y  be  taken  to  be  established,  in  point  of  law,  that 
atdioug^  a  record  be  not  produced,  nor  any  proof  adduced 
of  its  being  lost,  yet,  under  circumstances,  it  may  be  left  to 
the  consideration  of  a  Jury,  or  of  a  Court  of  Equity,  if  the 
case  comes  properly  before  them,  whether  there  be  not 
sufficient  ground  to  presume  a  gprant*     There  is  not  one  of 
these  principles,  which,  under  the  circumstances  of  this 
case,  does  not  operate  in  favour  of  the  caveator.    Sixty 
years  quiet  and  peaceable  enjoyment  of  lands  in  this  coun* 
try,  are  ten  years  over  die  period  which  is  a  perpetual  bar, 
even  in  a  writ  of  right.     Such  a  period  of  uninterrupted 
possession  strengthens  every  presumption  in  favour  of  a 
perfect  tide  antecedent  thereto ;  for  the  commencement  of 
diis  peaceable  possession  is  not  shewn*     It  is  carried  back 
seventy  years,  which  may  be  considered  a^  die  utmost 
stretch  of  human  memory,  where  a  witness  speaks  of  his 
awn  knowledge  and  recoUectioiu    This  is  not  unlike  the 
case  of  Birch  v.  Alexandery{a)  as  to  this  point*    The  ac-  ^^j  ^  ^^^^ 
ceptance  of  quit-rents  by  the  crown,  is  a  strong  presump-  3i. 
tion  of  a  grant  from  the  crown,  because  ^it-rents  were 
reserved  in  all  grants  made  by  the  crowij*    The  not  pro* 
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AFRiL.  iS08.ducing  tlie  patent  may  have  been  owing  to  the  general 
^*^^^^^^  practice  of  the  coyintry  to  take  a  conveyance  of  lands^  with* 
Adm'r  of    put  requiring  all  the  previous  title-deeds,  and  muniments 
T«nw»     pf  ^  ^jj^  jjQ^  supposed  to  be  disputable.     And  where  large 
Sftddler.     grants  of  land  have  been  parcelled  out  am^ng  a  number  o£ 
"     ~  purchasers,  the  original  patent  must  have  remained  in  the 
hands  of  one  only,  of  those  who  claimed  a  title  under  it, 
and  the  omission  to  recite  the  seUer's  tide,  which  the  want 
of  skill  among  those  who  prepared  deeds  has  rendered  al- 
most universal  in  Virginia^  furnishes  a  still  furdier  argu* 
ment  in  favour  of  presumption  founded  upon  long  and 
peaceable  possesiion.    The  regular  payment  of  taxes  macB 
the  revolution  bars  all  presumption  of  a  right  accnung  to 
l;he  Commonwealth  by    forfeiture  for  non-payment  of 
taxes,  and  leaves  the  presumption,  arising  from  the  long 
und  peaceable  possession,  unrepelled.    The  destniction  of 
^e  recorda  of  the  Courts  in  which  theconveyanceafor  due 
land  ought  to  have  been  recorded^  and  in  which  the  tide 
rsa^t  pQSMtbly  have  been  deduced  fr^n  an.  ancient  ps^ei^ 
is  also  a  circumstance  favourable  to  the  presumption  of  a 
patent  in  this  case* 

Presumptions,  in  favor  of  long  and  peaceable  possession, 
that  there  has  been  a  grant,  must,  atno  very  longperiod  here- 
after, be  absolutely  necesaaiy  to  be  made,  on  almost  a& 
occasions,  in  consequence  of  the  operation  of  our  hiw  of 
descents^  If  lands  descend  in  parcenary  for  the  space  of 
ailrty  yeavs,  we  may  venture  to  pronounce  Aat  in  a  country 
where  d>ere  is  no  regular  register  of  marriages,  and  births, 
the  labour  and  ingenuity  of  the  profession  would  in  nineteen 
cgses  out  of  twenty  be  defeated,  in  the  attempt  to  deduce  a 
regular  tide,  or  to  sliew  an  orig^ial  patent.  And,  if  eveiy 
specidafioT  may  enter  upon  lands  which  have  been  in  the 
p09se6sion  and  occupation  of  any  other,  for  syudi  a  period, 
tiide^s  he  oan  sh^w  a  grant  or  patent  for  diem,  we  may 
venture  to  pronounce,  that  nqt  o|ie  n^an  in.  twen^  in  Virfpn 
niq  will  b^  at)le  %o  hold  hi?  estate. 
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tn  speaking  to  the  first  point,  I  have  necessarily  touched  a^ril,  1808. 
iipon  the  second,  viz,  that  it  is  the  province  of  the  y«ry,  ^"ArcheT^ 
and  not  of  the  Caurty  to  midce  the  presumptton.    The  act    AdmV  rf 
which  directs  a  Jury  to  be  impanelled  for  jUie  purpose  of        y^^' 
finding  such  facts,  as  are  material  in  the  caube,  aiid  are  not     Stddkr^ 
agreed  by  the  parties,  would  be  decisive  in  this  case,  Were 
not  the  rule  of  the  common  lawj  in  respect  to  it,  as  clear  as 
it  certaitily  is,  in  favour  of  the  right  of  the  Jury  to  make 
such  presumption. 

The  win  of  the  testator  being  found,  and  the  possessioh 
of  the  caveator  J  under  it,  being  also  found,  we  are  bound 
to  presimie  he  entered  with  the  assent  of  the  heir,  for  the 
pur^se  of  fulfilling  the  will  of  his  testator.  I  therefore 
think  he  had  such  an  interest  as  to  enable  him  to  n^aintaiA 
a  caveatm 

Upon  these  grounds  I  ihink  the  judgment  ought  to  be 
reversed,  and  the  cause  sent  back  with  directions  ^to  impsH 
nel  a  Jury  for  the  finding  oidMch  further  facts,  material  to 
the  cause^  and  not  agreed  by  the  parties,  as  are  not  already 
fotmd  by  the  Jury  formerly  impanelled  for  that  purpose ; 
on  which  occasion  the  District  Ck>urt  ought  to  instruct  the 
Jury  that  they  have  a  right  to  presume  and  find  that  a  pa- 
tent hath  formeriy  issued  for  the  land  in  question,  if  such 
fact  shall,  in  their  opinion,  be  a  rational  inference  from  the 
evidence  which  shall  then  be  offered  to  them* 

Judge  Ro  AN£.  I  thhik  it  clear  that  the  Jury  in  this  caie 
had  a  right  to  presume  a  patent*  In  die  case  of  the  May^r 
if  Kingstonupon Hullv*  Ifomer,(a)  it  is  considered  as  the  (a)Oimp*llV 
established  law  that  although  the  charter  is  not  produ* 
ced,  nor  any  proof  made  of  its  being  lost,  yet,  undet  cir- 
cumstances, it  maybe  left  to  the  consideration  of  a  Jury^ 
or  of  a  Court  of  Equity  J  (in  exclusion  of  a  Court  of  Law,) 
}f  tho  cose  comes  properly  before  them,  to  presume  a 
charter.  In  Lord  Purbeck^s  case,  (stated  in  the  opinion  of 
die  Court  in  that  ca^e,)  it  is  said  that  the  letters  patent 
could  Aot  be  found,  and  that  there  was  qo  proof  of  the 
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A»RXL«IS06.  record  being  lost;  but,  inasmuch  as  he  had  sat  in  paiila' 
''^JJ^I^j^  ment,  kvied  a  fine  of  his  honours,  Scc^  and  enjoyed  them 
Adm'r  of   till  the  time  of  his  death,  it  was  presumed  that  the  letters 
^*^'    patent  had  existed. 

Saddler*  In  the  case  of  Eldridgey.  Ktwtt^(a)  the  Court  q£  Khig'a 
WCWw>214.  B^^  adopted  the  same  doctrine,  and,  referring  to  the 
case  of  the  Mayor  of  Kingston  upon  HuU  v.  Horner^  adds, 
^^  that  it  is  not,  in  s^icb  case,  that  the  Court  really  thinks 
^^  a  grant  has  been  made,  because  it  is  not  probaUc  a 
'^  grant  should  have  existed  without  its  being  upon  record  ; 
**  but  they  presume  the  fact,  for  thepurpou^  and  from  thm 
^principk,  of  quieting'  the  poeseasionJ* 

These  cases,  (and,  especially,  this  last  ground  of  deci* 
^on,)  seem  fully  to  answer  the  objecdon  of  the  appellee's 
counsel^  that,  where  the  the  grant  b  a  matter  of  record,  it 
ought  to  be  produced,  or  at  least  some  memonmdom 
shewing  that  it  once  had  existed*  The  circumstances,  too, 
stated  as  tht  grouhd  of  decision  in  lord  Purbeci^s  case  arc 
supposed  not  to  be  stronger  than  those  in  the  present  case  ; 
I  mean  the  long  possession,  the  receipt  of  quit-rents  and 
taxes  fora  great  length  of  time  by  the  Crown  and  the  Com- 
monwealth successively,  and  the  improbability  tteit,  at  diis 
time  of  day,  lands  in  that  part  of  the  country  are  t^ocon/* 
There  is  very  great  force  toain  the  remark  made  on  the  part 
of  the  appellant,  that,  admitting  patents  to  be  in  existence, 
and  of  record,  it  may  become  diftcult,  if  not  impracticable, 
to  trace  them,  after  a  great  lapse  of  time,  and  various  divi^ 
sions  and  convejrances  of  the  property. 

I  therefore  concur  in  the  opinion,  that  the  judgment  be 
reversed^ 

Judge  Fleming  co<icurted# 

The  opinion  of  the  Court  was  that  the  judgment  wafr 
^  erroneous,  in  this,  that  the  District  Court  refused  to 
^  instruct  the  Jury,  impanelled  for  the  finding  of  sujch 
^  facts  as  were  material  to  the  cause,,  and  were  not  agreed 


Adm*r  of 
Tanneri 

Saddler. 
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"  by  the  parties,  that  they  had  a  right  to  presume  ondfnd  afhtt.,  I8OS1 
^  that  a  patent  had  formerly  issued  for  the  land  in  question,  Archer 
**  if  such  fact  wais,  in  dieir  opinion,  a  rational  inference 
^  from  the  facts  proved  to  them  upon  the  trial,  and  found 
**  in  the  verdict  rendered  by  the  Jury  upon  that  occasion.'* 
Judgment  reversed,  and  the  cause  ^^  remanded  to  the 
**  said  District  Court,  in  order  that  such  further  facts 
^  material  to  the  cause,  and  not  agreed  by  the  parties,  as 
**  are  not  already  found  by  the  Jury  formeriy  impanelled, 
**  may  be  found  by  a  Jury  to  be  impanelled  for  that  pur- 
"  pose ;  on  which  occasion  the  said  District  Court  ought  to 
**  instruct  the  Jury  that  diey  have  a  right  to  presiune  and 
^  find  that  a  patent  hath  formeriy  issued  for  the  land  in 
^  question,  if  such  fact  shall,  in  their  opinion,  be  a  rational 
**  inference  froiA  the  evidence  which  shall  then  be  offered 
**  to  them." 


Elizabeth  Upshaw  against  Le  Roy  Upshaw, 
and  others. 


ON  an  appeal  from  a  decree  of  the  Superior  Court  of    A  husband 

Chancery  for  the  Richmond  District  Court,  pronounced  on  lifcljfnie    of 

the  3d  of  fune,  1803,  in  favour  of  the  appellees,  as  plain- ^'»»  ^\^®,  !>*• 

tiffs,  against  the  appellant,  defendant.  dtoise    away 

slaves,     to 
trhkh  #Aeifl  entitled  in  remainder  or  reversion,  the  particular  atatt  havinf^  not  expired » 
though  he  niay»  in  his  ljfe-tiroe»  sell  his  and  her  interest  in  them,  for  a  i^uable  consli* 
deraUon. 

In  such  case,  however,  if  the  husband  does  devise  sueh  slaves  away  teom  the  wife^ 
and  devises  other  property  to  herself  for  life  with  remainder  over  to  other  persons  in 
fee-simple ;  and  she  takes  poss'ession  of  the  estate  devised  to  her  by  him ;  holds  it 
for  many  years,  and  then  disposes  of  part  of  it  to  those  entided  in  remainder,  in  con- 
sideration of  their  enlarging  her  interest  in  the  residue  to  a  fee-simple:  she  theraby 
makes  her  election  to  accept  the  provbion  made  for- her  in  the  will,  and  precludes  h^- 
self  from  holding  the  slaves  also ;  these  circumstances  together  with  her  taking  posses- 
sion of  the  slaves,  being  sufficient  evidence  of  her  having  such  knowledge  of  the  two 
iiinds  as  is  requisite  to  make  such  election  obligatory. 

Interest  allowed  to  a  devisee  of  slaves,  in  remainder,  and  certain  expenses  of  main- 
tenance, Jtc  the  devisee  having  paid  a  sum  of  money  to  relieve  tliem  from  execution, 
while  in  possession  of  tenant  Mr  life,  and  afterwards,  supposing  herself  entitled  to 
them,  and  havmg  taken  th^^  into  her  own  possession,  was  compelled  by  a  Court  of  Equi- 
ty to  rehnquish  them. 
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APRIL,  1808.     This  suit  grew  out  of  the  last  wills  of  John  Hunt  tod 

^"^^^^^  WilRtttn  Upahaw;  and  the  sole  question  w^,  whether,' 

V.         under  the  circumstances  of  the  case,  Elizabeth  Upshaw^ 

•nd^othOT.  sister  of  the  former  and  wife  of  the  latter,  by  accepting  the 

— —- —  provision  made  by  the  will  of  her  husband,  had  not  so  far 

made  her  election,  that  she  could  not  afterwards  retain  die 

property  which  the  said  Hunt^  during  the  time  when  she 

was  the  wife  of  the  said  Upskatv^  had  devised  to  her,  and 

which  property  her  husband   had  bequeathed  to   other 

persons* 

The  facts  were  diese.  yohn  Hunt^  being  entitled  to  the 
reversion  of  a  number  of  slaves  after  the  death  of  his 
mother,  Ann  UpshaWj  who  was  still  living,  made  his  will  or 
the  28th  ot  December  j  1760,  which  consisted  of  the  fdlow* 
ing  bequest  only :  "  I  give  and  bequeath  unto  my  sister 
**  Mary  Ann  Dillardy  and  Elizabeth  UpshaWj  aB  my  ne- 
**  groes  after  my  mother's  decease  to  be  equally  divided^ 
*'  except  one  young  negro  named  Cempy  to  ^ames  Upshazv^ 
"  to  them  and  their  heirs  lawfully  begotten  forever."  The 
testator  died  soon  after,  and  his  will  was  duly  proved  and 
admitted  to  record  in  the  Court  of  Essex  County,  on  the 
19th  of  January y  1761.  Elizabeth  Upshaw^  the  legatee 
named  in  the  will,  was  at  that  time  the  wife  of  William 
Upshawy  who,  on  the  17th  of  Januaryy  1761,  made  his 
will,  whereby  he  **  lent  to  his  said  wife,  Elizabeth  UpshaWy 
"  the  whole  of  his  estate  both  real  and  personal  during  her 
**  widowhood,  and  after  her  decease  to  the  heirs  of  'James 
^  UpshaWy  to  be  equally  divided  amongst  them,'V&c.  and 
on  the  Istot  Juney  1761,  he  annexed  a  codicil  in  these 
words :  "  N.  B.  The  negroes  in  the  possession  of  Mrs. 
**  Ann  UpshaWy  that  was  gave  my  wife  by  her  brother  John 
"  Hunty  my  part  I  desire  may  be  equally  divided  amongst 
"  my  uncle  Forest  Upshaxv^s  three  children  at  their  naother^s 
"  decease,  Leroyy  Milleyy  and  Johny  to  diem  and  their  heinr 
"  forever." 

Of  this  will  he  appointed  his  wife  and  James  UpshatCy 
executrix  and  executor. 
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WHliam  U^ahcnv  never  reduced  those  negroes  into  pes-  AFait,  1^8. 
session,  havi&g  died  sbordy  after  making  his  wjll,  (which,     upshaw 
with  the  codicil,  was  duly  proved  on  the  17th  of  August j        ^' 
1762,)  zndAnn  Upshaw^  the  tenant  for  life,  having  sur-  and  others. 
vivcd  him,  died  in  the  year,  1795.      Elizabeth^  the  widow  — — — 
of  William  Upshaw^  accepted  the  provision  made  for  her  by 
die  will  of  her  husband,  and  after,  being  in  possession  of 
his  whole  estate  for  more  than  twenty  years,  she  gave  up 
part  of  it  to  those  entided  in  the  remainder,  (the  children 
of  y^anes  UpBhmv^  in  consideration  of  their  enlarging  her 
interest  in  the  residue  'to  a  fee-simple :  she  also,  on  the 
death  of  Arm  Upshaw^  took  possession  of  a  moiety  of  the 
slaves  which  had  been  bequeathed  to  her  by  her  brother 
yohn  Hunt. 

The  appellees,  (the  complainants  in  the  Coiut  of  Chan- 
eery,)  are  the  three  children  of  Forest  Upshaw  named  in 
the  codicil  to  WilRam  XJpshaafs  will,  and  were  brothers 
and  sisters,  of  the  half  blood  oijokn  Hunt.  In  diarchy 
1797,  they  filed  their  bill  in  the  High  Court  of  Chancerj", 
against  Elizabeth  Upshaw^  stating  the  above  facts,  claim- 
ing a  discovery  of  those  slaves,  and  asserting  a  title  to 
thetn  and  their  profits,  on  the  ground  that  the  title  in  remain- 
der in  the  said  slaves  after  the  death  of  Ann  Upshaw  either 
vested  in  William  Upshaw^  or,  being  devised  away  by  him, 
ought  not  mw  to  be  claimed  by  his  widow,  who  imder  his 
will  had  held  property  of  greater  value  and  received  the 
profits  thereof  for  more  than  twenty-five  years,  and  thereby, 
as  well  as  by  the  contract  since  made  with  the  other  lega- 
tees of  WilSam  Upshaw^  had  made  her  election  to  submit 
to  his  wilL 

The  appellant,  (the  defendant  in  the  Court  of  Chancery,) 
^in  her  answer,  admits  the  wills  of  ^ohn  Hunt  and  William 
UpshaWy  but  contends  that  as  ^ohn  Hunt  was  entitled  as 
heir  at  law,  to  the  slaves  in  reversion  after  the  death  of  his 
mother,  Ann  UpshaWy  by  which  diey  were  held  for  life  in 
right  of  dower ;  and,  as  William  Upshaw  died  before  the 
expiration  of  the  dower  estate,  he  could  not  deprive  her 
of  the  slaves  which  had  been  specifically  bequeathed  to  her 
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APRIL,  180&  by  the  vnS\  of  jfohn  Hunt^  and  which  had  never  been  re- 


duced into  possession  by  her  husband.  None  of  die  other 
V.  allegations  in  the  bill  are  denied  in  the  answer;  but  she 
mndoi^n.  ^^^^s  that  she  was  obliged  to  pay,  together  widi  Jamea 

— — * Ditlardy  her  sister's  husband,  the  sum  of  77L  16*.  4dLl-2, 

towards  the  discharge  of  jfohn  Hunfa  debts,  for  wfaidi 
those  slaves  were  liable,  and  advertised,  to  be  sold  by  his 
administrator ;  which  she  supposes  to  have  been  the  full  value 
at  that  time,  as  they,  were  under  the  incumbrance  of  her 
mother's  dower  estate ;  and  therefore  hopes  ^t  she  may 
be  considered  in  the  light  of  a  purchaser,  inasmuch  as 
if  the  slaves  had  died  she  must  have  lost  her  money, 
John  Hunt  having  left  no  other  estate  to  pay  his  debts ; 
but,  in  any  event,  that  she  may  be  considered  as  entitled  to 
a  lien  on  the  slaves,  for  the  money  so  paid  with  interest. 

The  proof  as  to  the  payment  of  the  debts  of  jfohn  Hunt 
was  very  defective,  resting  merely  on  the  declarations  at 
Dillardihst  he  had  psud  a  certsun  sum  of  mcmey  to  the 
administrator,  with  some  other  circumstances  not  of  them«> 
selves  amounting  to  full  proof. 

The  Chancellor  being  of  opinion  that  the  defendant 
Elizabeth  Upshaw  could  not  righteously  retain  both  one 
'  half  of  the  slaves  which  belonged  to  John  JSunty  and  the 

property  bequeathed  to  her  by  her  husband,  and  that  by  dis* 
posing  of  part  of  the  latter,  she  had  disabled  herself  to 
resign  the  one  and  elect  the  other,  decreed  that  on  paymctt( 
hy  the  plaintiffs  to  the  defendant  of  one  half  of  those  debts 
oE  jfohn  Hunt  with  which  the  said  slaves  were  chargeaUe, 
the  defendant  should  deliver  up  such  of  them  as  were  held 
by  her,  with  the  increase  of  the  females,  and  account  for 
their  profits  before  a  commissioner,  who  was  idso  to  stato 
an  account  of  the  said  debts  of  ^ohn  Hunt^ 

The  defendant  appealed  to  this  Court* 

This  cause  was  argued  on  the  29th  of  June^  \%07^  by 
Huy  and  Randolph^  for  the  a{^>eHalit,  and  by  Wickhamy  for 
the  appellees.  On  account  of  the  continued  indisposidoti 
of  Judge  Ltons^  who  sat  in  the  cause,  the  other  Judges 
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delayed  giving  an  opinion  till  this  term,  when  they  were  abail,  1808. 

iinanimous  for  affirming  the  decree  of  the  Chancellor-  '^tT^;^^*^ 

"  Upshaw 

V. 

Hoy,  for  the  appellant.     The  first  question  is,  had  WU-  JJot W 
Ham   Upshaw  a  right  to  devise  those  slaves  to  the  appellees  ?  — — 
Or^  did  they  not  survive  to  his  wife  ?     This  (question  he 
had  supposed  was  forever  setded  by  the  decision  of  this 
Court  in  Wallace  and  ivife  v#  Taliaferro  and  wife,(cr)  where  (a)  2  Call, 
it  was  reserved,  after  a  full  consideration  of  the  acts  of 
1 70S  J  and  172r,  and  a  review  of  all  the  cases,  that  the  hus* 
band  could  not  devise  slaves,  to  which  he  was  entitled  ii) 
right  of  his  wife,  unless  they  were  reduced  into  possession 
duruigth^  coverture ;  and,  in  the  event  of  the  wifc^s  survi* 
vmg  the  husband,  the  ^ves  also  survived  to  her. 

Another  point  arises  in  the  case  which  is  attended  with 
TOore  difficulty^     It  may  be  said  that,  admitting  William 
Upshaw  had  no  right  to  dispose  of  those  slaves  from  his 
wife,  still,  as  he  has  ^ven  her  a  beneficial  interest  under 
bis  will,  she  wiU  be  compelled  to  make  her  election,  an4 
cannot  take  both.     In  answer  to   this,  the  authority  of 
P9tvel  wasty  be  quoted,  who  expressly  says  diat  no  case  ha^ 
gofte  so  £ar  as  to  establish  this  general  pQsiuon.(^)     But  if  (^)  See  Fovf 
Ae  doctrine  be  correct,  as  laid  down  by  Bacon^(c)  and  4^,    "**^*^ 
otbers,  that  no  person  may  claim  under  the  will  and  fl^ain*^  (c)S^Su/^. 
die  will,  it  caimot  effect  the  case  of  Elizabeth  Upshaw:  she  fy  &ml.4ii. 
daiass  those  slaves  under  the  will  of  ^^An  /lunty  not  undeir 
diat  of  William  Upshaw.     The  appellees,  i>  Hoy  Upshavf 
.  and  others,  daiin  under  the  will  of  jfohn  Bunt  alone. 

Rarnhlphif  on  the  same  side,  relied  on  the  case  of  Qullsax^ 
wife  and  others  v.  Showell  and  others,(^)  as  decisive  of  thi^  (d)  AtnM-rZ'' 
question.  In  that  case  it  was  held  that  the  testatrix  merely 
intending  to  give  away  property,  to  which  she  believed  she 
had  a  ri^t,  but  being  mistaken  in  that  belief,  the  doctrine  of 
electu>n.did  not  apply.  The  reason  pf  the  difference  betweea 
our  case  and  others  is  this.  It  may  be  supposed  that  it  was 
never  the  intention  of  a  tnan  especially  in  the  case  of  his  wifc^ 
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APRIL,  1808.  to  give  her  estate  away.     William  Upshaw  beUeMf  tbe 
Uoshaw     ^^8T^>cs  were  his;  for  he  devises  them  as  his  part. 

V. 

dn(f  others.  ^    Wickham^  for  the  appellees.      It  was  not  contended  that 

■'  these  slaves  were  absolutely  vested  in  William  Upshaw  the 

husband  of  the  appellant ;  for  according  to  the  decision  of 
this  Court  in  the  case  of  Wallace  and  wife  v.  Ta&afirro  and 
wife,  the  wife  surviving  the  husband  is  entitled,  in  ^remain* 
der,  to  slaves  not  reduced  into  possession  diuing  the  covers 
ture ;  yet  it  is  eqiudly  true,  that  if  the  husband  chooses  to 
exercise  an  act  of  ownership  over  them,  as  to  release  his 
interest,  or  dispose  of  them  in  any  manner^  he  Jias  power 
to  do  so.  The  husband  in  this  case,  having  such  right,  ex- 
ercises it  by  giving  the  slaves  to  the  appellees*  He  ^ves 
by  the  same  will,  all  his  estate  to  his  wife  during  her  Ufe. 
£he  accepts  of  the  provision  of  the  will ;  and  afterwards 
puts  it  out  of  her  power  to  renounce  it,  by  a  sale  €di  the  pro- 
per^. Taking  possession  of  this  estate  she  had  a  right  to 
dispose  of  it.  She  had  ah  estate  for  life  under  ^  will  of  her 
husband  upwards  of  twenty  years  in  possession :  this  she 
sells  for  other  property :  she  sells  it  for  value  received* 
She  must  be  considered  as  having  an  interest  because  she 
derived  a  benejit.     If  a  wife  takes  as  devisee  i^e  lakea  as 

^  devisee  in  all  respects.    She  may  make  her  election  either  to 

standby  the  will  or  not.  In  this  case  she  has  made  her 
election,  and  has  by  her  own  act,  put  it  out  of  her  paw^ 
to  renounce  it. 

The  authority  relied  on  by  Mr.  Randolph^  even  if  it  had 
not  been  overruled  by  latter  determinatioiis,  does  not  ap- 
ply.    There,  a  person  was  merely  exercising  ^pffwer;  she 

.1  was  not  disposing  of  an  estate  of  her  own  by  will.    She  had 

no  idea  that  she  was  giving  away  her  own  piK)per^*      Bill 

the  case  of  Cull  and  xmje  v.  Showell  und  others,  98  to  die 

point  relied  on  by  the  opposite  counsel,  has  been  impeach- 

(fl)  2  r«.jun.  «d  i^i  Ac  case  of  Whistler  v.  Webster ^{d)  ^nd  other  case^ 
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Att  the  cases  on  the  doctrine  of  elections  go  t6  establish  APftit«  1808* 
the  principle,  that  a  person  cannot  claim  under  and  against  ^^y^f^^iw^ 

a  will.(tf)  V. 

Upsliaw, 
and  others* 


Thursday^  April  28*     The  Judges  delivered  their  opi* 


».»»^  {a)Sec7Bac. 

""<»»•  Abr,byQ^U. 

444.  tit.  «'E- 

i       4  •  LKCTIOW," 

Judg«  Tvc&KR.     The  aj^Uees  filed  their  bill^  statmg  v>here  all  thf 

Aat  jfo^  Hunt^  being  possessed  of  several  slaves  and^^^/^  ^ 

otherpropertyf  made  his  will  D^cem^^r  28th,  1760,  whereby  colle^tfd. 

he  devised  to  his  sisters  Mary  Anne  DiUardy  and  EUza^ 

ieth  UpshcttVy  (the  appellant,)  all  his  negroes  after  the  death 

of  his  mother    Anne  Upshaw^  who  was  also  mother  of  the 

appellees.  That  William  Upshaw  the  husband  of  Elizabeth^ . 

die  legatee,  on  Ae  17th  of  January^  1761,  made  his  will^ 

whereby  he  gave  to  his  wife  his  whole  estate  real  and  per^    - 

sonal  during  her  widowhood^  and  after  her  decease  to  the 

heirs  of  James  Upshaw^  equally  to  be  divided  amongst 

diem:  and  by  a  codicil  dated  in  ^tm^,  1761,  he  devised 

^^  the  negroes  in  the  possession  of  Mrs.  Anne  Upshaw^  that 

•*  were  given,  to  his  wife  by  her  brother  John  Hunt^ 

^  His^ART  he  desired  might  be  equsdly  divided  among 

**  his  unde    Forest  Upshaxv'^s  three .  children,    at     dieir 

^  mothered  decease*"     The  appellees  are  those  children-^ 

fend  Elizabeth  l^tfAon;  having  taken  possession  of  die  estate 

•f  her  husband  William j  and  enjoyed  it  more  than  twenty 

years,  on  the  death  of  her  mother  Anne  Upshaw^  possessed 

herself  of  a  moiety  of  the  slaves,  devised  to  her  by  her 

tirotfacr  y*  Hunt;  to  recover  which  is  the  object  of  the  bill. 

The  appellant  admits  the  wiHs  of  J.  Hunt  and  Willicm 

VpshenJbi  but  cointends  the  latter  had  no  right  to  bequeath 

Ihe  slaves  in  question;  he  having  died  in  the  life  of  Anne 

VpshaWy  who  held  them  as  her  dower.     And  diat  she  was 

bilged  to  pay,  together  With  Jame^  Dillardj  her  sister's 

husband,  the  sum  of  77 L  t6s»  4d*  1-2  towards  the  discharge 

of  John  Hun^s  debts  for  which  those  slaves  were  liable  and 

.advertised  by  .the  admiitistrator  tQ  be  sold :  which  she  sup- 


S^  6aprme  Court  ofApptah. 

AfRiL,  T808.  prtscs  to  hare  been  their  fuB  value  at  that  time,  as  tfcey 

^■jj^^^^^   were  then  under'  the  incumbrance  of  her  Atodiet'a  dower 

V.         estate:  and,  therefore,  hopes  she  may  be  considi^red  a* a 

9k\Ci  othert.  purchaser,  J*  Htmt  having  no  other  estate  left  for  payment 


'"'■  ^  of  his  debts  ;  but  in  any  eVent  that  she  may  be  conndered 

as  having  a  Ihn  in  the  slaves  for  the  money  so  paid  with 
interest. 

The  Chancellor  decreed  the  slaves  with  then-  profits  to 
t^e  appellees,  utpcn  payment  by  them  to  the  appdlant  of  one 
half  those  debts  of  J.  Hunt  with  which  these  slaTOs  wer» 
chargeable*^  The  defendant  appealed* 
^  The  doctrine  of  elections  seem«  to  have  been  fully  const-' 
dered  by  Mr.  Powell^  in  his  treatise  on  devises.  Hicreifi 
he  laj^s  down  the  following  principles,  on  die  autbori^  of 
Lord  Ch.  y.  Talbot^  in  die  case  of  StretOfiM  v.  Stteat-- 

(a);   Cases  JtekL{a)    ^  When  a  man  takes  upon  himtodetiae  what  he 

yr^  **  ^  ^^  ^^  Potver  over^  upon  the  suppciskion  that  his  xuiU^ 
^  will  be  acquiesced  under,  the  Court  of  Chanceiy  will 
**  compel  the  devisee  to  take  entirtlyy  but  not  partimlfy 
^  tmder  it }  there  being  a  tacit  condition  annexed  to  dt 
^  devises  of  this  nature,  that  the  devisee  do  net  disturb  the 
,  •*  disposition  that  the  devisor  has  made.'' 

To  the  same  effect  are  the  remarks  of  LordCh.  ^  Dt 

ifi)  Cited  2  Orey^  in  his*  judgment  in  PuHettey  v.  Lord  Darlington  s{lf) 

u^  l  •  •*  A  man  may  by  a  mean,  and  indirectly,  grbe  what  is  not 
••  Pns  frwHy  either  by  express  condition,  or  rjrtitly  arising 
^  upon  an  implied  condition."      And  te^  the  same  effect  is 

CO  2  Fm.jud.  Whistler  v.  Webster. [c) 

^''l-  And  tibe  rule  equsfly  applies,  says  Fowely  whether  thit 

benefit  under  the  wiH  be  immediate  or  conseqiKnUal;  finr 
diottgh  the  effect  in  such  cases  is,  that  the  devise  apenrtcs 
m  a  satisfaction  for  the  previous  interest  of  the  devisee. 
If et  ti)e  principles  by  which  satisfactions  stricdy  speaking^ 
iftre  governed,  do  not  apply  to  cases  of  this  kind ;  therefbrcr 
k  is  not  necessary  that  the  thing  devised  should  be  of  the 
S€nne  nature^  or  o(  adefuatt  9abie^  with  the  thing  in  lieu  of 

(d)  Piowl,  oA.whkh  it  is  to  be  received«(rf) 

'  And  Lord  Talbot  J  where  the  will  comprised  both  real 

amd  personal  estate,  and  the  luud,  to  which  one  child  was 


Upshav 

V. 
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entitled  in  tmly  was  thereby  given  to  another,  and  a  per^  a^atl,  1808 
sonal  kgacy  to  the  tenant  in  tail,  went  so  far  as  to  infer  an 
mtent,  that  whoever  took  by  that  will  should  comply  with 
the  whde,  and  put  the  party  to  an  ckction  of  the  cttatc  tail^  Jdo^w 
dr  the  pergonal  legacy  ^d)  ^ _— 

To  these  rules  there  are  some  exceptions,  or  rather  quali- (^)  ^^^* 
fications,  as  if  the  devisee  be  a  creditor  ^  and  not  zvobmteery  453.  vho  re« 
and  some  other8.(«  -{^eiVZ^d 

But  (it  is  said)  no  case  upon  this  rule  has  yet  gone  so  ?,'^p*-  ^f?' 
far  «s  to  establish  the  proposition  that,  if  a  devisor  in  his  454. 458, 459! 
win  takes  upon  himself  to  dispose  of  an  estate  in  which  he 
has  no  interest^  but  which  is  absolutely  another^s,  and,  in 
&e  same  wiU^  gives  a  beneficial  thing  to  the  owner  of  such 
•state,  the  owner  of  the  estate  shall  either  waive  the  bene- 
fit of  the  devise,  or  renounce  his  estate:  the  foundation  of 
Hie  rule  being  a  supposed  mieconception  of  the  testaUn*  as  to 
the  situation  of  his  own  property*(c)    And  this  observation  (c)  Ptin&ii  ih. 
was  particularly  relied  on  by  the  appellant's  counsel.  ^^• 

True  it  is,  WU&am  VpshaWj  by  his  codicil,  gave  the  appel- 
lees what  he  had  no  power  to  bec^satr;  his  wife's  inte- 
rest in  the  dower  slaves  held  by  her  mother  being  merely 
a  reversionary  interest,  which,  in  the  event  of  her  surviving 
her  husband,  without  his  disposing  thereof  in  his  life-time^ 
or  reducing  Ae  slaves  into  possession,  would  survive  to 
hen  Out  it  is  clear  from  the  words  of  the  codicil,  that  he 
fliought  the  sfatves  were  his  otun^  and  that  he  had  a  power  to 
bequeath  them  by  his  will*  This  was  clearly  a  mtsconcep^ 
Hon  of  his  right  in  respect  to  them«  For,  though  he 
might  have  sold  his  wife^s  reversionary  right,  it  being  a  vest- 
M.  interest,  yet,  if  he  neglected  to  do  so,  he  could  not  dispose 
of  it  by  twfl',  but  it  would  survive  to  her*  The  case  of 
Dade  v.  AkxaTider^Cd)!  conceive,  does  not  affect  this  prin.  (</)  1  prasit. 
ciple ;  for  the  husband's  right  was  in  that  case  decided  to  ^• 
be  absolute^  in  case  he  survived  the  wife ;  but  here  she  was 
the  survivor* 

But,  in  order  to  put  a  devisee  to  theakemative  of  either 
waiving  his  own  interest  under  a  will,  or  foregoing  his  claim 
to  some  interest  disposed  of  therein,  to  which  he  is  previously 
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▲paiL,  1808.  entitled  independent  of  the  will,  it  must  be  cleariy  tiu 
iJ^^^   that  the  devisee's  taking  both  will  defeat  the  general  in- 

V.         tent  of  the  devisor.(a) 
uidothcre.       In  ^^  present  case  it  was  manifesdy  the  testalor's  inteo* 

r—  tion  to  limit  his  bounty  to  his  wife  to  the  period  .of  her 

JB^ietl^  widowhood,  or  perhaps  her  life^  after  which  he  bequeadis 
the  estate  before  given  to  her,  (or  rather,  to  use  his  own 
words,  lent  to  her^)  for  life,  at  mosty  to  the  children  of  Jawtc^ 
Vpshccw.  Whether  he  was  at  that  time  a|^>ri8ed  of  the 
bequest  of  his  wife  in  John  Hunfs  will,  does  not  appear; 
but  the  codicil  manifests  an  intention  to  make  scHne 
provision  for  his  uncle  Forest  Upshaw^s  children,  die 
appellees ;  and  he  has  done  it  in  such  a  way,  as  to  compel 
the  appellant  to  elect  either  to  forego  the  f^r  of  hb  property^ 
so  long  as  she  continued  a  widow,  or  to  renounce  the  bene* 
fit  of  die  reversion,  whenever  it  should  happen.  The  devise 
to  her  being  of  the  use  of  hb  whole  estate  during- her  life* 
gives  great  weig^t^  I  think,  to  this  construcdon.  In  the 
{h)  %  r<«.jun.  aase  of  Whistler  v.  Webster Xb)  it  is  held  "  that  a  clear 

371    3  Fanb 

326.  note  L  *  ^^  knowledge  of  the  funds,  being  requisite  to  election,  nci| 
^^  person  shall  be  bound  to  elect  without  such  previous  know* 
^^  ledge."  Many  other  cases(l)  may  be  cited  to  the  same 
effect:  and  the  rule  appears  to  me  to  be  so  reasonable,  just^ 
and  consonant  with  every  principle  of  equity,  that  I  think 
it  qught  to  be  adopted.  In  the  present  case,  the  compro- 
mise between  the  appellee  and  the  remainder-men  may  be 
considei;ed  as  some  evidence  of  such  knowledge ;  and  the 
nature  of  that  compromise  is  such  that  it  would  seem, 
(hat,  in  making  it,  she  ha^  determined  her  election.  Odier-* 
wise,  I  should  have  inclined  to  think  she  coidd  not  have 
been  considered  as  concluded  of  her  election,  until  the 
death  of  Anne  Upahaw  put  it  in  her  power  to  ascertain  die 


r-i^^^^ 
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(1)  Wahe  V.  Wake,  1  Vet,  jun.  3854  Kevman  v.  Kewnan,  1  Bro.  Ch. 
JRep.  IST.  Bcjnton  v.  Bojnton,  ib.  445.  Gibbont  v.  County  4  Ve*.  jitn.  849. 
Bindte  v.  Rote,  3  P,  Wmt.  125.  Purty  v.  J^ebamerie,  ib.  316.  5  Veu 
jun.  484. 
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amount  and  value,  both  of  the  property  and  estate  bequeath-  april,  1808. 
cd  TO  her,  and  of  that  bequeathed  from  her,  by  her  hus-  ^"t^jT^*^ 
band's  will*     But  takmg  all  the  particular  circumstances  of         v. 
the  case  together,  I  am  of  opinion  that  the  decree  be  affirm-  and^thc«. 

cd,  as. to  this  particular  point.     But  I  think  the  Chancellor  — 

ought  to  have  allowed  interest  upon  the  money  paid  to 
prevent  the  sale  of  the  negroes  by  Hunfs  executor.     In  ' 
that  respect  I  think  the  decree  erroneous ;  but  I  concur  iu 
Ae  decree  which  has  been  agreed  to  in  conference. 

Judge  Roane.  If  the  case  of  Cull  v.  ShoweUy  {Ambler^ 
728.)  relied  upon  by  one  of  the  appellant's  counsel,  had 
ncvef  been  overruled,  or  departed  from,  he  might  have 
had  more  cause  to  be  "  saijguine"  upon  the  strength  of  it, 
than  he  has  at  present.  The  ground  of  decision  in  that 
case  (which  was  decided  in  1772)  has,  however,  been  ex- 
pressly overruled  in  the  cases  of  Whistler  v.  Webster^  (in 
1794,)(a)  of  Wilson  v.  Torvnsend,  (in  lT95){b)  of  Blaie  v.  Ca)2  r«.jttii. 
Bunburt/j  (in  1792)(e)  and  perhaps  in  other  cases.  In  (^)  ib.  696. 
those  decisions  It  is  copsidered  as  Ae  setded  doctrine  of  a  ^5}^?V*'^ 
Court  of  Equity  that  no  man  shall  disappoint  the  will  under 
which  he  claims ;  and  that,  therefore,  if  a  man  bequeaths 
to  MK>ther,  property  to  which  he  has  no  tide,  but  which 
belongs  to  a  third  person,  to  whom  he  gives  by  the  same 
will  other  parts  of  his  estate,  such  third  person  must  elect 
and  convey  his  property  to  the  devisee,  or  he  cannot  take 
Ae  property  devised  to  him  imder  the  will :  that  the  only 
question  is,  did  the  testator  intend  (clearly  upon  the  face 
of  the  wiO)  the  property  to  go  in  such  a  manner?  and  that 
the  Court  will  not  ask  whether  he  had  power  to  do  so : 
that  it  is  immaterial  whether  the  testator  thought  he  had 
the  ri^t,  or,  knowing  the  extent  of  his  authority,  unde^ 
the  influence- of  this  principle,  intended,  by  an  arbitrary 
exertion  of  power,  to  exceed  it :  that  the  legatee,  in  such 
case,  cannot  dispute  the  ownership  of  the  property  bequeath- 
•d  to  Ae  oAer :  and  that  Ae  legatee  can  only  take  the  pro?,  \ 

pcpty  on  t/fe  terms  on  which  it  w^  given. 
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These  doctrines  are  full  up  to,  and  even  go  b^ond  dm 
^Upshaw^  case  before  us :  I  say  go  beyond  it,  because  the  testator  ziot 
^-         cmly  considered  the  negroes  in  question  as  \Sa  own,  havny 
and  others,  bequeathed  them  by  the  tenns  ^^  my  part  of  the  negroes 
— —  "  given  to  my  wife  by  her  brother  John  Hunl^^  but  alsa 
because,  although  the  property  in  those  negroes  was  not 
then  absolutely  vested  in  him,  yet  from  the  unsettled  state 
(a)  See^YTa/.  of  the  law  at  that  time  upon  thissulgect,(a)  he  might  nati^^ 
ferro^  2  aut^  ^allj'  have  concluded  the  law  in  this  respect  to  be  other* 
^'  wise.     It  IS  not  equitable  that,  when  property  b  given  to 

Itnother  upon  a  consideration,  the  proptrpy  should  be  ex«* 
acted,  and  yet  Ae  coTisidenaisn  withheld. 

It  is  not  necessary  in  this  case  to  inquire  into  the  eoei^tU 
of  the  rule  diat  a  party  electing  must  have  a  dear  knoW'* 
ledge  of  the  situation  and  amount  of  the  fund  elected.  Ii| 
this  case  the  compromise,  made  with  the  devisees-over,  of 
the  estate  derived  to  the  appellant  under  her  husband's  will, 
not  only  disabled  her  from  electing  the  o^A^  interest;  (sbe 
having  thereby  conveyed  the  abscrfute  interest  in  part  tliese«^ 
of  to  such  devisees,  and  herself  acquired  the  idisolute  inte« 
rest  in  the  residue ;)  but  was  made  after  so  great  a  k^se  of 
time,  that  she  must  have  had  a  clear  and  ^ndoidited  know« 
ledge  of  the  value  and  actual  situation  of  both  the  interests* 
On  the  merits,  therefore,  the  case  is  clear  for  the  vgfiA^ 
lees.  I  concur,  however,  that  the  decree  be  connected  so 
as  to  allow  the  appellant  interest  upcm  Ae  m<H^  paid  b]f 
her  to  redeem  the  negroes  in  question^ 

Judge  Fleming.  It  is  admitted  by  aU  parties  that  the 
testator,  WtlRam  Upshaxvj  had  no  right  to,  or  vested  inte* 
rest  in,  the  negroes  bequeathed  to  the  appdleea;-  bitt  tteltt 
under  the  will  of  yohn  Btmtj  the  right  was  in  the  i^f^dliOt 
upon  the  death  of  her  mother  Anne  Upahaw.  The  most 
material  point  in  the  cause  then  is,  whether  die  appellantf 
to  whom  her  husband  lent  the  whole  of  his  estate  during 
her  widowhood,  should  be  put  to  her  election,  either  to 
ts^e  under  the  will,  and  relinquish  her  rig^t  to  the  negjaoes^ 
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tfr  to  ronounce  aB  claim  under  the  will,  and  take  the  negroes  aful,  1808> 
bequeathed  to  the  appellees^  which  she  claimed  under  the  ^"^^^^^ 
IrtU  of  yokn  Bwuf  '^  v!*"^ 

The  case  of  Ctdl  and  wife  v.  ShoweU  and  others^  in  Ani'  an/otheri. 
Mrr,  727*  seems  in  favour  of  her  not  being  put  to  her  election ;  — — — — 
but  later  cases*  as  Whistler  v.  Webster. (a)  and  others  that ,  ^^„  , 
have  been  citedf  have  overruled  that  case,   with    some  367. 
«&eeptions,  and  quidificadons ;  and  it  Seems  now  settled> 
Aat  where  Ae  devisee  is  instructed^  and  hath  a  clear  know- 
ledge of  ^  amount  or  Value  of  the  estate  claimed  under 
die  will,  die  election  must  be  made  \  but,  otherwise^  the 
legatee  shall  not  be  put  to  ah  election* 

In  the  present  case  it  seems  that  the  appellant  must,  of 
necessity,  have  been  so  instructed  and  informed;  because 
die  whole  of  die  estate  Ivas  devised  and  bequeathed  to  her^ 
during  her  widowhood ;  and  she  was  appointed  the  execu- 
trix of  her  husband's  will;  and  that  she,  after  having 
veiliained  in  possession  of  die  estate,  more  than  twenty- 
years,  made  a  contract  with  the  legatees  in  remainder, 
whereby  she  gaVe  Up  to  them  a  part  of  the  estate,  in  consi"* 
deration  of  their  conveying  to  her  an  absolute  right  to  the 
l-esidae :  which  affords  the  strongest  evidence  of  her  having 
already  made  her  election  with  full  notice  and  information 
'ef  dte  value  of  die  estate  she  took  under  the  will  of  her 
husband* 

But  it  appears  clearly  to  me  that  she  ought  to  have  been 
•Dowed  intetest  on  the  money  she  paid  to  redeem  the  ne-^ 
groes  chargeable  with  the  debts  of  ^^An  Hunt:  and  that,  in 
the  account  to  be  taken  of  the  profits  of  the  slaves  that  came 
into  her  possession  on  the  death  of  Anne  UpshaWy  a  just 
and  reascinable  allowance  ought  to  be  made  her,  for  the 
support  imd  maintenance  of  the  aged,  the  children,  and 
ethers  that  ^n^ere  unprofitable,  (if  there  be  any  such  among 
them,)  and  for  other  incidental  expenses  which  she  may 
have  incurred  on  their  account;  as  I  have  been  taught  by 
experience,  that  the  maintenance  of  a  parcel  of  negroes^ 
"VoL.n.  3D 
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Mw%i%i  1808.  where  a  considerable  proportion  of  them  are  breedioir 
'  ^^tjpsCw    ^'*^™^^  ^^  rather  expensive  than  profitable^ 

V.  I  am  therefore  of  opinion  that  the  decree  b  in  Ihcic  le- 

an/othrrs.  spects  erroneous,  and  ought  to  be  reversed. 

t\ 

The  opinion  of  the  Court  was,  "  That  there  was  no  error 
^^  in  so  much  of  the  decree  of  the  Superior  Court  of  Chan* 
**  eery  as  decides  that  according  to  the  principles  of  equitjF 
*^  the  appellant  cannot  retain  both  the  slaves  bequeathed  t» 
**  her  by  the  will  of  her  brother  John  HuntyOa  the  decease 
*^  of  his  mother  Anne  Upshaw^  who  held  the  same  for  her 
**  life  in  right  of  dower,  and  the  property  devised  and 
•*  bequeathed^  to  her  by  her  husband  TVtlliam  Upshawy  by 
*^  whom  those  slaves  at  the  death  of  the  ssXdAnneUpshau^ 
^^  were  bequeathed  to  the  appellees ;  and  as  directs  the  said 
**  slaves,  with  their  progeny,  to  be  delivered  to  the.  said 
'^  appellees,  with  an  account  of  their  service  and  die  profits 
^^  arising  therefrom  ;  and  as  requires  the  appellees  tarecom* 
*^  pense  the  appellant  for  the  momes  paid  by  her  in  dis- 
**  charge  of  the  debts  of  Jahn  Huntj  with  the  payment  of 
^^  which  those  slaves  were  chargeable :  but  that  there  is 
^^  error  in  the  s^d  decree  in  not  allowing  to  the  appeOanl 
^^  interest  upon  the  monies  so  paid  by  her.  And  this  Court 
'^^  is  further  of  opinion  that  a  just  and  reasonable  allowance 
*^  should  be  made  to  the  said  appellant  for  the  suf^rt 
^^  and  maintenance  of  such  of  the  said  slaves  as  are,  or  may 
*^  have  been  aged,  infirm,  children,  or  otherwise  expensive 
^^  or  unprofitable  to  the  holder ;  as  also  for  such  taxes^ 
^^  doctor's  bills,  and  other  reasonable  expenses  paid  or  in* 
^^  curred  by  the  appellant  on  account  of  those  slaves,  at 
*^  she  shall  be  able  to  prove :  Therefore  it  is  decreed  and 
<^  ordered^  that  so  much  of  the  said  decree  as  is  contrary  to 
*^  the  above  opinion  be  reversed  and  annulled,  and  that  the 
'^^  residue  thereof  be  affirmed,"  &c. 


Tn  the  SSa  Year  of  the  C&mmonweakh.  S9S 

Bcatty  against  Smith  and  Thompson.  /^'v'^o 


ON  an  appeal  from  a  decree  of  the  Superior  Court  of  where  the 
Chancery  for  the  Staunton  District,  pronounced  the  Ist  dJJfcJ^J!^  i^ 
of  Jfrii,  1803.  Chancery 

Henry  Beatty  exhibited  his  bill  of  injunction  in  the  late  rcct  and  po^ 
High  Court  of  Chancery  against  John  Smith  and  Cornelius  •^f^  ^J»»** 
TA^m^^on,  to  be  relieved  from  a  judgment  obtsuned  against  tions  in  uie 
him  by  Smithy  in  the  District  Court  of  Winchester ^  upon  a  ^l  j,y{^  ^^ 
bond  executed  by  Elias  Langham  and  the  said  Beatty  as  ^^*™*^*  Jj^ 
his  surety,  conditioned  to  indemnify  the  said  Smith  agsdnst  by  the  depo- 
a  mortgage  with  which  a  tract  of  land  was  incumbered,  that  JJiJ^^^^ 
had  been  sold  by  Langham  to  Smith.  ^  unsuppOTted 

The  principal  ground  of  equity  relied  on  by  Beatty  was,  ^ting  cir- 

that  he  had  been  induced  to  become  bound  for  Langham  cumstances; 

under  assurances  that  he  would  be  released  in  a  few  days ;  The  act   of 

that  Smith  had  agreed  to  substitute  another  bond  with  se-  ^^J^  ^^ 

curity  for  his ;  and  that,  in  fact,  Langham  did  execute  ano-  l?04,  which 

Aer  bond  to  Smithy  with  Thompson^  his  security,  which  mages  and 

was  accordingly  acceptedt     Ten  years  having  elapsed  be*  Ju^^'^m-^ 

fore  Beatty  heard  any  thing  of  the  bond,  although  he  saw  ance  of  ap- 

Smith  very  frequently,  he  concluded  that  the  bond  had§^^    JJ 

been  canceUed.  Chancery, 

does  not  ap^ 
The  answer  oi  Smith  positively  denied  all  the  allegations  ply  to  appeals 

of  the  bill,  and  stated  that  he  accepted  another  bond  exe-  ^f*^^  ^ 

cuted  by  Langham  and  Thompson  as  additional  security  mencemcnt 

only ;  which  \\t  had  a  right  tQ  expect,  as  he  declared  him-  principle  a^ 

self,  in  the  first  instance,  dissatisfied  with  the  sufficiency  P^*V^  "^^ 

of  Beatty. 

Thompson^  in  his  answer,  stated,  that  when  he  entered 
as  the  security  of  Langhamy  he  understood  that  it  was  only 
as  additional  security  with  Beatty y  whom  he  considered 
equ^y  bound. 

Several  depositions  were  taken^  with  a  view  to  invalidate 
the  answers  of  Smith  and  Thompsony  and  tending  to  prove 
ThompsQv^s  own  conviction,  that  he  was  bound  to  pay  the 
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▲tnii,  Idoe*  whole  debt*     He  did  pay  to  the  mortgagee  one^moicty  vi 
^''g^JJ^^  it,  without  suit ;  and  judgment  was  afterwards  obtained  by 


V.         Smith  against  Beatty  for  the  full  amount  of  the 
Thompson,  sustuned  in  consequence  of  a  decree  subjecting  the  land 
'  '  to  be  sold  to  satisfy  the  mortgage.     To  be  relieved  againft 

which  judgment  was  the  object  of  the  present  suit* 

Langham^  the  principal  obligor  in  both  the  bonds,  having 
•removed  to  the  North  Western  Territory^  no  jufigment 
was  obtained  against  him ;  and  his  deposition  was  taken  by 
Beatty y  to  be  introduced  as  evidence  in  the  cause.  It  was 
the  only  deposition  which  fully  supported  the  allegations 
of  the  biU ;  and  the  sole  question  was,  whetiier  he  was  ar 
competent  witness,  in  this  case.  The  answers  having  de<' 
nied  all  the  equity  of  the  bill,  which  was  unsupported  by 
evidence  other  than  the  deposition  of  Langhaniy  who,  in 
the  opinion  of  die  Chancellor,  was  an  incompetent  witaesSy 
the  injunction  was  dissolved,  except  as  to  one  moiety  o^the 
debt  for  which  he  considered  Thompson  liable. 

An  appeal  to  this  Court  was  allowed  to  Beatty^  by  the 
Chancellor  in  vacation,  and  the  appeal-bond  was  execate4 
on  the  4th  of  May^  1803^ 

The  cause  was  argued  on  the  competency  of  Langhom 
as  a  witness.  But  the  Court,  without  deciding  that  point| 
affirmed  the  decree  of  the  Superior  Coi^rt  of  Chancery,  •on 
the  ground  that,  even  if  he  were  a  competent  witness,  hi^ 
deposition,  unsupported  by  pregnant  circumstances,  would 
QOt  outweigh  the  positive  answer  of  Smithy  denying  the 
equity  of  the  bill. 

The  following  is  the  opinion  of  Judge  Tucker,  delivered 
f  n  Tuesday y  the  5  th  of  May* 

Without  deciding  upon  the  competency  of  Mr.  Lang* 
ham^  the  only  witness  by  whom  the  a^wer  of  the  defend- 
ant, John  Smithy  is  at  all  in4>eacbed,  I  am  of  opinicm,  that 
that  answer  contains  too  direct  and  positive  a  denial  of  tiie 
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aHegfttkmft  of  the  plaintiff's  bill,  and  of  the  equity  set  up  Aran.,  M&%» 
by  it,  to  be  overruled  by  the  deposition  of  a  single  witness,  ^^^^^^ 
unsupported,  as  it  seems  to  me,  by  any  pregnant  circum-         v. 
Btanc^s  to  invalidate  the  answer ;  and  that  the  decree  be  ^-  xhompsoa.  \ 
firmed,  '  ■■     ,"■  . 

Judges  Roane  and  Fleming  concurring— By  the  whole 
Court,  (absent  Judge  Lyons,)  the  decree  of  the  Superior 
Court  of  Chancery  affirmed. 

(j^  The  entry  In  this  case,  (as  in  several  precedin|; 
ones,)  was,  that  the  decree  of  the  Superior  Court  of  Chan- 
cery be  AFFiRMEp,  and  that  the  appellees  recover  their 
costs;  without  saying  any  thing  as  to  damages  or  interest^ 
it  having  been  setded,  that  the  act  of  the  20th  of  Januaryy 
I804,(a)  which  pves  damages  at  the  rate  of  ten  per  cent,  (a)  See  ^nh 
on  the  apaoimt  of  decrees  in  Chancery,  including  costs,  q.  29.  p.  29.  * 
from  the  time  of  the  appeal  until  affirmance,  and  legal  in- 
terest afterwards,  does  not  extend  to  appeals  which  were 
depending  when  the  act  took  effect,  which  was  on  the  1st 
of  Mayy  1804.  The  same  principle  )uis  been  adopted  in 
the  Superior  Court  of  Chancery  for  the  Richmond  Pistrict, 
as  to  appeals  from  decrees  of  the  County  and  Corporation 
Courts,  and  injunctions  awarded  by  the  Judge  of  that 
Court ;  the  above-mentioned  act  being  confined  in  its  ope- 
ration to  cases  which  haye  accrued  sin^e  its  com^encc^ 
menu 
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MAT,  1808* 

-^^»  Bartley  and  Ferguson  against  Yates, 

Tbo>  there  be     THIS  was  a  supersedeas  to  a  judgment  of  the  Geneial 

for  the  name  Court,  recovered  by  the  defendant  in  error  agsdnst  Ac 

^^  *bU«r  P^^'^^'f'*  ^PO"^  ^  forfeited  forthcoming  bond,  in  the  follow- 

tory  part^  a  ing  words : 

w^t  ^'wne     ^  Know  all  men  by  these  presents,  that  we,  Joshua 

mentioned  in  "  Bartktt  and  ,  are  held  and  firmly  bound  unto 

the  condition, "  William  TateSy  in  the  just  and  full  sum  of  fifty-four 

g^U^***^^  **  pounds  fourteen  shillings  and  ten-pence,  to  the  payment 

Aaled  it,  *  it "  whereof  well  and  truly  to  be  made  to  the  ssdd  WtUiam 
vat  held  8uf*  ,t  s^  I*  i*i^*  «• 

fipient  to         Tates^  his  ccrtam  attorney,  his  heirs,  executors,  admi- 

oharge  him.  «  nistrators,  or  assigns ;  we  bind  ourselves,  our  heirs,  exe- 
A  blank  be.  ^*  cutors,  and  administrators,  jointly  and  severally,  firmly 
SSdWc^^  *^  ^y  *^^^  presents.    Sealed  with  our  seals,  and  dated  this 

fiirtfacomliu^  "fourtfi  day  pf  Ncroember^  one  thousand  eight  hundredf 
bond  for  the  ..       J  '^ 

name  of  the  "  and  two, 

tS^wh^^Ac      **  '^^^  condition  of  the  above  obligation  b  such,  Aat 

property  was  "  whereas  William  Tates  hath  sued  out  of  the  General 

cdttthetiro  "  Court  of  Virginia  a  writ  oi fieri  facias  against  the  goods 

and  place  of «  j^d  chattels  of  the  above  bound  Joshua  BartletU  which 

tale,  waa  held  . 

not  to  vitiate  ^^  writ,  with  the  legal  costs  attending  the  s^aoie,  amounts 

of  ^e  ISrh  "  *°  ^^  ®^°*  ^^  twenty-seven  pounds,  seven  shillings  and 

aherifiliaving  **  five-pence ;   and  whereas  Geo.  Perkins^  deputy,  David 

iSoned™^'a  ^*  Couplandy  sheriff  of  Buckinghav\  County,  by  virtue  of 

f<nmer  part  w  the  ssud  writ  to  the  s^d  sheriff  directed,  hath  taken' tfie 

of  the  eon* 

ditioa-  **  following  property  belong^g  to  the  said  Joshua  Bartktt 

^^  to  satisfy  the  same,  to  wit :  one  negro  g^rl  by  the  name 

^*  of  Mariah}  and  the  said  Joshua  Bartletty  being  desirofia 

**  of  keeping  the  said  property  in  his  possession  until  the 

^*  day  of  sale  of  the  same,  hath  tendered  the  above  bound 

**  James  Ferguson  as  security  for  the  forthcoming  and  dc- 

**  livery  thereof  on  the  day  and  at  the  place  of  sale^  agree-* 

^^  able  to  an  act  of  Assembly  in  that  case  made  and  piXH 

**  vided.     Now,  if  the  above  bound  Joshua  Bartktt  and 

^*  James  Ferguson^  or  either  of  them,  do  and  shall  deliver 
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**  the  tforesaid  property  to  the  said  ,  either  of  vat,  1806: 

**  hia  deputies  at  Wii&am  Cheek* s  Tavern  in  Buckingham  BtJucy^ 
**  County,  on  the  twenty-second  day  of  this  month,  that    Ferguson 
^  being  the  time  and  place  appointed  for  the  sale ;  then  the      Yates. 
**  above  obligation  to  be  void,  or  else  to  remain  in  full         '  * 
**  force  and  virtue* 

**  Joshua  Bartlet.        (Seal.) 
^^  Jambs  Ferguson.        (Seal*) 
^  Signed,  sealed,  and  delivered 
"  in  the  presence  of 
/*  Geo.  Perkins:' 

Randolph^  for  the  plaintiffs  in  error,  assigned  as  reasons 
for  reversing  the  judgment,  that  in  the  obligatory  part  of 
the  bond,  the  name  of  James  JFerguson  is  not  mentioned ; 
and  that  no  person  is  named  to  whom  the  property  was  to 
be  delivered. 

WilHams  and  Cally  for  the  defendant  in  error,  contended 
that  the  signing,  sealing  and  delivery  of  the  bond  by  Fer^ 
gtisouy  although  his  name  should  have  appeared  in  no  part 
of  it,  except  in  the  signature  annexed  to  the  seal,  was  su£S- 
cient  to  charge  him :  but  in  this,  his  name  is  inserted  in 
ihe  recital  of  the  condidon.(a)  (a)  c^a.  She. 

The  blank  left  for  the  name  of  the  sheriff  must  necessa*  T/jrw!*^5* 

lily  refer  to  the  sheriff  whose  name  had  been  before  men-  ^ae.   Abr. 
J.  '     J  OwiV.  edit. 

UOnea*  tit.  *<  Obliga-^ 

/tioos,»'letB. 
157, 158. 

Monday y  May  9.  The  Judges  delivered  their  opinions*   ibid,  let  c. 

159,16a 
2  Salk,  262- 
Judge  Tucker.    The  errors  assigned  in  the  petition  for  Crowwll  v. 

%  stipersedeas  in  this  case,  are,  that  the  name  of  James  call,  49.  WU- 

Ferguson^  one  of  the  parties  whose  name  is  subscribed  to  ^^22^  ^*^ 

die  bond,  is  not  mentioned  in  the  obligatory  part  of  a  forth-  Co. 

coming  bond  given  by  Bartleyy  against  whom  an  execution 

at.  the  suit  of  Totes  had  issued ;  and  that  no  person  is 

naaned,  to  whom  the  property  is  to  be  delivered,  the  name 
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MAY,  laot.  ^die  high  sheriff  being  left  blank,  m  ^t  pait  «rf  tke  i»i*» 
ditioQ* 

The  first  of  these  omission^f  I  think,  is  amply  compea* 
sated  t^  the  recital  in  the  condition,  that  Bartletf  had  ten- 

dei^  the  above  hund  Jamsa  PergusM  aa  his  security,  and 

by  the  delivery  of  the  bond  by  Fefgttsoni  as  his  act  omd 
ieed^  acircumstsoice  tiot  denied.  The  second,  if  not  sup- 
])lied  by  the  name  of  the  high  sheriff  mentioned  in  the  for- 
mer part  of  the  condition,  is  fully  supplied,  I  conceive,  by 
the  directions  of  the  lattr,  that  such  delivery  is  to  be  made 
to  the  sheriff,  at  the  time  and  place  appointed  for  the  sale 
of  the  property^  both  which  particulars  are  menUoned  in 
Ae  bondi 

Where  a  party,  against  whom  an  enecttdon  issues,  oh« 
tains  an  indulgence^  upon  certain  conditions,  the  Court 
will  not  regard  trifling  errors  which  are  often  the  effect  of 
haste  or  inexperience  in  yoimg  deputy-sherift,  with  aa 
eagle's  eye,  where  the  substantial  justice  of  the  case,  or  the  * 
positive  and  invariable  rules  of  law^  do  not  letjuire  t^m 
to  do  so^ 

Judge  Roam£  was  in  favour  k&  afirmbg  the  jtidgmeaC^ 

Judge  Fleming.  The  counsel  for  the  plaintiffs  in  the 
miperaedeas  made  two  points  in  this  case :  lst«  Whether 
Ferguson^  whose  name  is  omitted  in  the  penal  part  of  the 
bond,  but  who  is  stated  in  the  condition  as  the  secilHtj^ 
and  who  has  signed  and  sealed  it^  be  bound  in  law  ?  If  not 
bound,  Sdly*  Whether  the  judgment,  which  is  agunst 
Bartley  and  Ferguson  }ovaAy^  shall  be  reversed  in  toto^  or 
in  part  only? 

With  respeet  lo  the  first  point,  it  is  laid  down  inllife 

{a)  Cro.yac.  case  of  Mttihew  v.  Purckinsj(d)  that,  if  the  meanm^f  of  the 
parties  can  be  collected  ftxmi  the  bond,  it  will  be  good. 
Again,  ihe  name  of  die  obligor  subscribed  is  suflkietti, 
though  there  be  a  Uank  for  his  christian  name  in  At 

(^)Cyo.%cboftd«(4)  SoIccmoofreittabeinAepreseaCcase^aldioaB^ 

V.  irey#. 
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there  is  a  total  blank  for  the  security's  name  in  the  penalty   may,  1808. 
of  the  bond ;  he  being  stated  in  the  condition  a  security  for  buJI^J^^JJI^ 
the  delivery  of  the  property,  to  which  he  put  his  signature    Ferguson 
and  seaL  xtles. 


It  is  laid  down  in  Goddard^s  case,(a)  that  only  three  — — 
things  are  necessary  to  making  a  good  obligation,  to  wit,  ^'^       '    ^' 
writing  on  pcqper  or  parchment,  sealing  and  delivery ;  and 
it  hath  since  been  adjudged  not  to  be  necessary  that  the  ob- 
ligor should  sign  or  subscribe  his  name ;  and  therefore,  if 
the  obligor  be  named  Erlin^  and  he  sign  his  name  Erkvin^ 
this  variation  is  not  material,  because  subscribing  is  no  es* 
sential  part  of  the  deed,  sealing  being  sufficient.(^)    This  (^)  2  Salk. 
point  then  being  against  the  present  plaintiff,  it  seems  im<^ 
material  to  consider  the  others ;  and  the  judgment  of  the 
District  Court  must  be  affirmed  in  toto. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
ment of  the  General  Court  affiiimed. 


Quarles's  Adaiintstratrix  with  the  will  annexed 
against  Littlepage  and  Co* 

,    THIS  was  an  appeal  from  a  judgment  ^f  the  District  On  the  trial 
Court  held  at  Ktnff  and  ^en  Court-house,  i^tlie'^! 

Littlepage  and  Co*  brought  indebitatua  (usttmpHt  against  <^^<^  of 
the  administratrii^  with  the  will  annexed  of  John  ^uar/es  an  assumpiit 
deceased,  upon  a  store  account.  The  declaration  contained  ^  ^^he 
two  coxmts :  1.  For  goods,  wares  and  merchandizes  sold  ep^c"  in  evi* 
aUMd  delivered  to  the  testator  in  his  life-time ;  3.  ^antum  estabUsh  thet 
valebant,*  and  in  both  instances,  charged  the  assiimpdt  of  ^^™^^" 
the  testator.  Plea,  "  non  *as9umpBit^^^  At  the  trial,  the  The  mere  ad- 
'  fitsuntiSs  exhibited  the  account,  on  which  the  suit  was  2*""is  not" 
htouffht,  and  ofiered  evidence  to  prove,  that  when  the. said  sufficient  to 

charge    the 
defendant  wi^i  ths  ^ehok  demand  of  the  plsiattff:  be  nuit,  nevsitk^css,  prore  the 

VoL.IL  2E 


Adm*x 

V. 

Littlepage 
and  Co. 
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MAY,  1806.  account  was  presented  by  the  witness  to  Uie  administrm^ 
Quarles's  ^^^^^  ®^^  ^^^^  '^  over,  and  did  not  object  to  any  item  con- 
tained in  it,  and  said,  that  some  things,  in  the  first  part  of 
the  account,  stated  to  have  been  delivered  to  her  husbamt, 
(the  testator,)  she  kziew  nothing  ofy  bat  did  not  doubt  that 
Aey  were  delivered,  and  that  she  would  pay  the  balance* 
To  this  evidence,  {which  seems  to  have  been  aU  the  evidence 
adduced,  though  the  bill  of  exceptions,  does  not  eoepre^sfy 
say  so,)  the  defendant,  by  her  counsel,  objected  as  impro* 
per  to  go  to  the  Jury,  and  as  insufficient  to  prove  the  afore- 
said assumpsit  of  the  testator.  ^^  But  the  objection  was 
**  overruled  by  the  Court ;  and  as,  from  the  ncOure  of  M^ 
^  items,  the  defendant  probably  knew  whether  most  of  the 
^*  articles  had  been  deUverod  to  the  testator,  the  Jury  were 
^  allowed  to  weigh  the  said  testimony  as  to  the  delivery 
*^  of  the  items  to  the  testator/*  To  which  opinion  an  ex- 
ception was  taken ;  and  there  having  been  a  verdict  and 
judgment  rendered  for  the  plaintiffs,  the  defendant  appeal- 
ed to  this  Courts 


Randolph,  fbr  the  appellant,  referred  to  the  case '  of 
(a)  1  ffening  Fisher^s  Executor  v.  Duncan  and  TumhdIJd)  as  settline 
^^3.  this  question }  and  did  not  suppose  it  could  require  an  ar- 

gument* 

Caliy  fbr  the  appellees^  contended,  that  there  was  a  dis^ 
tinction  between  this  case  and  that  of  Fisher*s  Executor  v« 
Duncan  and  TumbulL  The  great  question  there  was, 
whether  the  assumpsit  of  the  executor^  on  an  issue  upon 
the  assumpsit  of  the  testator,  could  be  given  in  evidence 
to  countervail  the  plea  of  the  statute  of  limitations.  Bu^ 
in  this  case,  the  sole  question  is  as  to  the  delivery  of  the 
goods.  The  Court  left  it  to  the  Jury  to  weigh  the  circum- 
stances, connected  with  the  assumpsit  of  the  adminibtra- 
trix,  and  determine  whether  they  amounted  to  proof  of  ihtt 
delivery  of  the  articles  or  not.  Mr.  Call  also  cited  GiU 
hrt^s  Law  of  Evidence,  t60.  (179.  oldei&Am^ 
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Handolph,  m  reply.    The  distmction  attempted  by  Mr. 
Co//,  brings  the  case  to  the  same  thing  as  Fisher**  Executer  ^^q^^^^^ 
V.  Duncan  and  TutnbulL     If  the  declarations  of  the  ad-      A<im'x 

V, 

ininistratrix  with  the  will  annexed  be  allowed  to  form  the   Llttlcpage 
basis  of  an  assumpsit  to  charge  the  estate  of  her  testator,     ^^  ^^' 
it  comes  completely  within  the  reason  of  that  case. 

But  the  opinion  of  the  Judge,  in  this  case,  from  the  ^ 

manner  in  which  it  was  expressed,  had  an  obvious  tenden- 
cy to  influence  the  minds  of  the  Jury  as  to  the  weight  of 
evidence  •;  which  was  clearly  erroneous* 

CalL  There  is  a  difference  between  an  action  to  charge 
an  tJLtCMtxxr  personally y  and  to  charge  the  estate  qf  his  tes- 
tator. This  distinction  is  founded  on  the  n^ords  of  the 
statute  of  frauds.(a)  Before  the  makincr  of  that  statute,  all  (a)  See  Jfe». 
the  books  agree,  that  an  executor  might  verbally  assume  lo.  p.  15. 
to  pay  the  debt  of  his  testator.  Suppose  an. action  be 
brought  against  an  executor  on  the  bond  or  assumpsit  of 
his  testator ;  can  there  be  a  doubt  but  that  he  may  confess 
a  judgment,  or  suffer  one  to  pass  by  default  ?  If  he  can 
bind  the  estate  by  coming  into  Court  and  acknowledging 
the  plaintiff's  action,  can  it  make  any  difference  that  he 
made  the  acknowledgment  out  of  Coutt  f  Does  it  not  hap<^ 
pen  every  day,  that  such  judgments  are  entered  up  t 

It  must  be  admitted,  that  an  executor  may  pay  an  a6-    ^ 
count  against  his  testator,  which  he  knows  to  be  just,  of 
confess  a  judgment.    This  point  was  setded  in  the  case  of 
Bentley  and  Mayo.(b)  The  only  question,  there^  was^  whe»  (h)  3  Nov, 
ther  Bentley  had  acted  fraudulendy  in  preferring  some  ere-  ^^^  ^^' 
ditors  to  others.    The  Court  was  divided  upon  the  ques- 
tion, whether  the  precipitancy  of  Bentley  in  paying  and 
confessing  judgments  in  favour  of  certain  creditors  of  his 
testator,  did  not  amount  to  an  evidence  o{ fraud.     But  no 
Judge  doubted  of  his  right  to  confess  a  judgment. 

As  to  the  opinion  of  the  Judge  in  this  case,  there  was 
nothing  improper  in  the  manner  of  expressing  it*    He  ad- 


J 
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MAY,  1808.  mitted  the  evidence  to  go  to  the  Jury  to  be  weighed  hf 

^I^iarles's    ^^^ »  ^^^  ^^J  ^^  *  ^g^^  ^  presume  an  assumpsit, 
Adm'x 

Littlepag«  Randolph.  It  is  not  denied  but  diat  an  executor  may  go 
and  Co.  jj^^^  Court  and  confess  a  judgment.  But  the  reason  of  this 
is,  that  he  is  acting  deliberately,  after  ascertaining'  the  jus- 
tice of  the  claim,  and  situation  of  the  estate  of  his  testator. 
But  is  that  like  the  mere  conversation  of  an  executor  out 
of  Court,  without  any  certain  knowledge  of  the  nature  of 
the  claim,  and  without  any  reference  to  the  ability  of  his 
testator's  estate  to  pay  the  debtf 

Thursday^  May  5.  The  Judges  delivered  their  opi- 
nions. 

Judge  Tucker.  This  was  an  action  of  assumpsit 
against  the  administratrix  for  goods,  &c.  sold  to  the  in- 
testate. 

The  plaintiff  declared  on  an  assumpsit  by  the  testatbr, 
and  on  the  trial  offered  evidence^  that  the  account  was 
presented  to  the  administratrix,  and  she  read  it  over  with- 
out objecting  to  any  of  the  articles ;  but  said  that  tome 
things  in  the  first  part  of  the  account  she  knew  nothing  ef^ 
but  did  not  doubt  they  were  delivered,  and  that  she  would 
pay  the  balance*  This  evidence  was  objected  to,  but  ad- 
mitted by  the  Court ;  3iid  verdict  and  judgment  were  ren- 
dered for  the  plaintiff. 

That  the  proof  ought  to  correspond  widi  die  nature  of 
the  charge  in  the  plaintiff's  declaration  is  one  of  those 
maxims  which  have  never  been  controverted.  It  has, 
however,  been  attempted,  on  the  part  of  the  appellees,  to 
shew  that  this  maxim  does  not  ^ply  to  the  present  case^ 
by  identifying  the  administratrix^  with  the  intestate^  and 
relying  on  the  rule  in  legal  proceedings,  that,  if  an  executor 
or  administrator  be  sued  for  a  debt  due  from  his  testator, 
&c.  and  does  not  defend  the  suit,  he  admits  the  debt, 
and  judgment  may  thereupon  beliad  against  the  estate  of 
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his  testator  in  hit  hands.     But  this  rule  is  not  true  to  the  may,  1808. 
cxtettt  which  was  contended  fiw.     If  an  executor  be  sued    qJ|][Ji^^ 
on  a  bond  of  his  testator,  and  does  not  defend  the  suit,  it      Adm'x 
is  very  true  that  judgment  shsdl  be  rendered  for  the  whole   Littlepage 
debt,  appearing  to  be  due  by  the  bond.    But,  if  he  be  sued     and  Co. 
upon  an  account,  although  the  executor,  by  not  defending 
die  suit,  admits  that  there  is  something'  due,  yet  the  plain- 
tiff must  prove  his  account,  or  he  shall  recover  but  one 
fenny  damages,  although  there  be  assets.*  and  it  is  the 
same  if  he  pleads  flene  administravit,  which  admits  the 
debt  J  but  not  the  amounted)    In  the  present  case,  the  ad-  {^)  *«-?f^- 
tnintstratnx  said  there  were  some  of  the  articles  she  knew  N-  P.  140.  1 
nothing  of.     If  the  evidence  had  been  even  admissible,  ^^^^'  ^^^ 
how  were  the  Jury,  from  this  evidence,  to  ascertain  what 
articles  she  knew  something  of,  and  what  she  knew  w^- 
thtng  of? 

The  appellees'  counsel  relied  also  on  a  case  noticed  in 
Gilberi*^  Law  of  Evidence,  160.  (179.  old  edit.)  where,  in 
assttmpsit  by  an  executor  for  money  due  his  testator  in  his 
life-time,  on  the  plea  of  the  act  of  limitations,  an  assumpsit 
to  the  testator,  eight  years  before,  was  proved,  and  a  re- 
newal of  ihe  promise  to  the  executor,  within  six  years,  was 
dlowed  to  maintain  the  issue,  though  the  assumpsit  in  the 
declaration  was  laid  to  the  testator  only ;  for,  it  was  said, 
the  assumpsit  to  the  executor,  the  representative  of  the 
testator,  is  an  assvunpsit  to  the  testator  himself.  For 
which  Carthew,  471.  is  cited.  But  the  contrary  was  ex- 
pressly determined  by  the  whole  Court,  in  Green  v.  Crane, 
2  Ld.  ^ot^.  llOl.(l)  and  that  case,  I  find,  was  recognized 
as  authority  by  the  whole  Court  of  K.  B.  3  East,  409. 
The  conclusion  drawn  from  the  case  in  Carthew  must 


( 1)  See  the  tame  case  reported  in  1  Salield^  p.  28.  (6th  edit,  by  E^ans,) 
under  the  name  of  Dean  v.  Crane,  See  also  Executwrt  of  the  Duke  of 
Marlborough  y.  Wtdmore,  2  Stn  890.  and  Fitzg.  193-  S.  C.  in  which  case, 
to  a  suit  by  executors  on  a  promise  to  the  testator,  the  statute  of  limi- 
tations was  pleaded,  and  the  plaintiffs  had  liberty  to  amend  by  iayin|^ 
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MAT,  180S.  therefore  fiiiL  My  opinion  is,  diat  Ae  judgment  be  re- 
Q^^^^^  versed,  and  the  verdict  set  aside ;  and  that  tiie  t^iise  be  re* 

Adm'z  manded  to  the  District  Court  for  a  new  trial  to  be  had 
Littlepage  therein,  with  directions  that  the  evidence  excepted  to  on 

*"^^*^-      the  former  trial  be  not  again  admitted. 

Judge  Roane.  This  subject  was  so  fuBy  discussed  in 
(tf)  IHen.  Isr  the  case  of  FisherU  Executor  v.  Duncan  and  TumbuUJa) 
that  I  shall  say  litde  more  than  to  refer  to  the  decision  in 
that  case. 

The  testimony  offered  and  admitted,  consists  of  two 
parts :  1st.  Of  the  remarks  of  the  administratrix  upcm  tfa* 
account  when  it  was  presented  to  her,  and  which,  it  is  con* 
tended,  amount  to  an  admission  that  the  goods  were  deli- 
vered to  the  intestate ;  and  2dly.  Of  her  declaration  there* 
upon  that  ^^  she  would  pay  the  balance.''  The  admksion  of 
,  this  declaration  in  evidence,  amounting  to  an  assumpsit  by 
the  administratrix^  when  the  issue  was  joined  upon  the  as^ 
sumpsit  pf  the  intestate^  is  jusdy  reprobated  in  the  case  of 
Fifher^s  Executor  v.  Duncan  and  Tumbulh  and^  if  tlie 
other  testimony  were  proper,  the  opinion  of  the  Court  is 
still  erroneous,  in  not  withholding  the  evidence  of  this  pfi>- 
mise  from  the  Jury.  But  the  other  piot  of  that  testimony^ 
if  it  amounts  to  an  admission,  that  any  of  the  goods  were 
Helivered  to  the  intestate,  is  wholly  uncertain  and  incom- 
plete to  shew  wliat  part;  at  most,  it  is  only  equivalent  tm 
the  case  of  a  writ  of  inquiry,  in  which,  although  die  debt 
is  admitted,  evidence  must  be  exhibited  to  ascertain  die 
amount  of  the  damages.  The  evidence  in  this  case  is,  at 
least,  not  commensurate  with  the  whole  claim,  andthere-^ 


the  promite  to  have  been  made  to  themselves.    But  it  is  dow  usual  Xm 
add  a  set  of  counts  on  promises  to  the  executor. 

It  may  be  proper  to  observe,  that  in  the  case  referred  to  by  Gilbert^ 
an  attumpth  to  the  testator,  though  before  the  last  six  years,  was  provedi» 
aa  well  as  an  ateumpsit  to  the  executor,  within  that  time ;  and  that  in 
Green  (or  Dean)  v.  Crane,  it  does  not  appear  that  any  promise  to  the 
testator  was  proved. 
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fore  too  uncertain  and  incomplete  to  be  submitted  to  the  may,  1808. 

J*"7'         ^    ^  Quarles»» 

My  opinion  is,  that  the  judgment  be  reversed.  Adm*x 

V. 

iattlep«|pe 
Judge  Flemikg.    The  declaration  is  on  an  assumpsit     *^  ^^ 

of  the  testator^  for  goods,  wares  and  merchandizes  sold 

and  delivered  to  him  in  his  life-time*    Plea,  that  the  testa* 

tor  did  not  assume  in  his  life-time,  and  issue  thereupon. 

tiad  the  delivery  of  the  goods  been  proved,  the  law  would 

have  implied  an  assumpsit^  but  the  evidence  to  support  the 

issue  is,  that,  when  the  account  was  presented  by  the  wit- 

11^9  to  the  administratrix,  ishe  read  the  account  over,  and 

4kl  not  ol^^)ct  to  any  item  in  the  account,  and  said  that 

some  things  in  the  £rst  part  of  the  accoimt  she  knew  nothing 

qf^  .but  did  not  doubt  tfeat  they  were  delivered,  and  that 

she  would  pay  the  balance* 

This  appears  to  me  to  be  improper  evidence  at  the  trial 
of  aQ  issAie  op  an  assumpsit  charged  against  the  testator 
€XDly.  In  Shelly^s  case,  1  Saiield,  296.  (which  was  an  ac<» 
tion  upon  the  case  against  an  executor,)  upon  plen^  admi- 
nhtravit  pleftded.  Lord  Molt  declared,  that  the  plaintiff 
must  prove  his  debt,  otherwise  he  shall  recover  but  one 
poimy  damages,  though  there  be  assets^  for  the  plea  only 
admits  the  dcbt^  but  not  the  ^uantity^  So,  In  the  present 
^aae,  admitting  that  the  assumpsit  of  the  administratrix; 
might  be  g^ven  In  evidence,  when  an  assumpsit  of  the  tesr 
tator  only  i»  charged,  yet  it  is,  at  most,  a  qualified  9&^\xvaf^ 
ait,  ^^  that  she  xuould  p<ty  the  b^dance^^  and  what  that  ba^ 
lance  was,  does  not, appear;  which  brings  it  precisely 
within  the  reason  ofSheUy^s  case,  above  cited* 

I  am  of  opinion,  therefore,  that  the  judgment  be  rci- 
versed,  the  verdict  set  aside,  and  the  cause  rei^anded  for 
a  i^ew  trial  with  an  instruction  that  the  evidence  stated  in 
the  bin  of  exceptions  is  pot  to  go  to  the  Jury,  on  such  trial* 

By  the  whole  Court,  (absent  Judge  Lyons,)  tlie  judg- 
ment o^  the  District  Court  reveksep* 
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MAY,  1808. 

fr«f«^,  Morris,  Overton,  and  others,  agomst  Ross. 

May  3. 


After  a  party      ON  an  appeal  from  a  decree  of  the  Superior  Court  of 

^*?^^.^"^- Chancery  for  the  ^irAmon^  District,  pronounced  on  the 

CourtofLaw  19th  of  May ^  1803,  whereby  an  injunction  obtained  by  the 

which*^e"*  appellee  to  stay  the  execution  of  a  judgment  of  the  appel- 

?ulc   if  the  lants  was  made  perpetual* 

asaf/otp,)  he      After  the  dedsion  of  this  case,  at  cdmm&n  law,  by  di^ 

J^mitted  to  ^^^^  ^^  Appeals,  in  October,  lg02,  aflkmhig  a  jtadgmeat 

TO  into   a  of  the  District  Court  of  Richmond,  as  reported  in  3  Ckdf^ 

quity  on  tbe  ^^*  (under  the  name  of  JRoss  v*  Overton,)  Rosi,  on  At  Ist 

tame  contro-  of  January,  1803,  exhibited  his  bill  to  the  late  Judge  rf 

the  Superior  Court  of  Chancery  for  tbe  Richmond  District^ 

t^  ht*uotto  "^  which  he  stated,  at  full  length,  his  contract  with  Mirth 

lie  set  aside^  as  the  agent  of  the  Overtons,  in  1783,  for  a  lease  of  a  slip 

CourtofLaw  <)f  land  and  mill  in  the  vicinity  of  Rithm99tdf  the  total 

orEquity,  on  ^jgg^j^ction  of  the  mill,  with  the  loss  of  lives,  and  prw^crty 
thegrowndof  .,         *  «  •*    7^ 

a  mistake  in  to  a  considerable  amount,  by  an  unusual  ^^  torrent"  of  \my* 

xncnt^  of^the  ^^^  '^^»  before  the  expiration  of  the  lease ;  a  referenee,  by 
arbitrators,  mutual  bonds,  of  the  subject  in  controversy  to  die  arbitra* 
mistake  be  ment  of  Joseph  Jones,  James  Madison,  and  Henry  Tazi* 
ITmf^i^l  ^^^'  ^^  *^^^  award  thereupon,  which  declared  dwt  R09$ 
ference  of  was  bound  to  pay  the  rent,  «nd  perform  all  die  other  stipu^ 
tween^  the    lotions  in  his  agreement  for  aeven  years,  notwithstanding 

Coiirt    and  it  appeared,  that,  "  in  January,  1784,  by  an  extraordinafy 

the  arbitra* 

toH,   in   a  ^^  and  unexpected  movement  of  the  ice,  die  mm-house  was 

^^^Sf ' "  entirely  demoUshed,  and  the  smd  Ross  had  it  not  m  his 

aufiicient  to  **  power  to  prevent  it ;''  that  Ross  refused  to  perform  Ae 

such  interfe-  award,  of  which  he  gave  notice  to  the  adverse  |)arties,  and 

'^^^  considered  himself  as  out  of  possession  of  the  property, 

the  wrecks  of  which  were  gathered  up  by  a  certain  Martih 

Hawkins,  (whom  he  charges  to  have  been  the  agent,  or  te 

have  acted  with  the  license  of  the  Overtons^  taxA  appropri* 

ated  to  his  own  use ;  that  a  suit  was  thereupon  brought 

against  i?o£«  in  the  District  Court  of  Richmond,  in  1793^ 

upon  the  arbitration  bond,  the  record  containing  the  pro* 


Rom. 
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peedtngs  in  which  suit  was  particiilariy  referred  to,  by  may,  I80a. 
which  it  appeared  that  to  an  action  of  debt  on  the  said     jj^^^ 
bond,  setting  forth  the  award,  JRoss  pleaded  ^  ccnditioiu  Orerton,  nd 
^ferformrdy^  and  "  no  award^^  and  there  having  been  a         v. 
verdict  for  the  plaintiflPs  on  both  issues  with  3,530/.  da- 
mages, errors  were  filed  in  arrest  of  judgment,  principally 
on  the  ground  of  a  variance  between  the  bond  declared  on, 
and  that  recited  in  the  award ;  and  the  District  Court  hav- 
ing entered  judgment  on  the  verdict,  Ross  appealed  to  the 
Supreme  Court  of  Appeals,  where  the  judgment  was  af- 
firmed.    The  bill  further  stated,  that  the  award  was  not 
submitted  to  Ross^  but  made  in  his  absence,  without  the 
aid  of  those  explanations  which  might  reasonably  have 
been  expected,  and  without  his  having  communicated  with 
the  arbitrators,  either  verbally  or  in  writing,  before  it  was 
delivered ;  of  which  award  he  heard  "nothing  till  several 
weeks  afterwards,  when  it  was  mentioned  by  Morris. 

Ross  J  insisting  on  the  matters  of  equity  which  he  consi- 
dered as  growing  out  of  this  statement,  prayed  for  an  in- 
junction to  the  judgment  as  affirmed  by  the  Court  of  Ap- 
peals, which  was  granted. 

The  award,  stating  the  facts  of  the  case,  having  been  set 
forth  in  the  declaration,  the  merits  of  the  question  were 
fully  discussed  in  the  Court  of  Appeals,  on  the  ground 
that  the  arbitrators  had  mistaken  the  law ;  that  Ross  having 
been  deprived  of  the  use  of  the  property  by  the  act  of  God, 
was  not  bound  to  pay  the  rent,  or  perform  the  other  stipu- 
lations in  the  covenant. 

The  Chancellor,  after  animadverting  on  the  decision  of 
the  Court  of  Appeals  with  great  freedom,  made  the  in- 
jimction  perpetual ;  from  which  Morris  and  the  Overtons 
appealed  to  this  Court* 

The  Attorney-General^  for  the  appellants,  (after  reciting 
the  case,  as  reported  in  3  CaU^  309.)  observed,  that  the 
points  relied  on  by  Ross  in  the  former  cause  were,  1st. 
Some  infoimality  in  the  proceedings ;  and,  ^dly«  That  m 

Vol.u;  5F 
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STAT,  \m».  point  of  \x^  he  wat  not  liaUe,  beamae  Ac  mitt  had  b€«tt 
^'^J^j^^^^  carried  away  by  the  ice.  After  this  deeittoA,  Rc»9  gCie* 
•verton»Mii  tsto  a  Court  of  Equity,  and  statea  the  very  gmu&da  for  its 
interpOsitioii  ^vHich  had  been  previously  decided  ^ff  tki* 
Court* 

The  objection  in  the  bill,  that  the  arbitrators  did  not 
submit  theii*  award  to  the  parties  has  no  weight,  becaiiue 
they  were  not  bound  to  do  it;  and  because  Ro^  sufered 
the  cai»e  to  progress  through  all  the  other  Courts,  and  for 
the  first  time  made  his  objection  i|i  the  Court  of  Chan- 
eery. 

Thro\^g  out  of  the  case  die  allegations  of  Rm9^  Aitt 
he  had  not  im  opportunity  of  being  heard  before  the  aiW* 
tratora  \  and  that  Martin  Namkinsj  as  the  ag^  <tf  the  ap- 
I^Uants,  interfered  with  the  wreck  of  the  mill,  it  h  pre-' 
l^isely  the  same  case  with  that  before  decided  by  thia 
Court.  But  the  audiority  of  fiatokin*  i^  expressly  demc4 
by  all  the  answers. 

Several  depositions  have  been  taken,  which  prove  thft 
destruction  of  the  mill  to  have  been  as  complete  i»  if  U 
had  been  done  by  a  volcano  or  an  earthquake.  But  this  is 
no  new  fact.     It  was  admitted  on  all  sides  beforet 

The  sole  question  then  is,  whether  this  Court,  sitting  as 
a  Court  of  Chancery,  can  review  the  decision  <rf  a  Court  %A 
Law,  where  the  party  complaining  had  a  full  opportuniqp 
of  being  heard. 

[Here  Judge  Tuckee  inteirupted  the  Attomey-Gen^fai 
by  inquiring,  whether  the  doctrine  bad  not  been  fully  i 


(fl)  1  JKffi.t^  tied  in  the  case  of  Me^edM  v.  Berming'y^d)  and  in  TUrptfiy 

'^)An^39'  -Administrator  ofjame^^  v.  Thoina8^(J))  that  when  a  parQr 

had  had  a  full  opportunity  of  being  heard  in  a  Court  of 

SLaw,  he  should  not  be  permitted  to  gp  into  %  Court  tf 

Equity.] 

Wickhan^  lor  th^  appellee,  said  he  was  not  prepared  to 
pontrovert  the  doctrine  laid  down  in  those  «ases,  but  prcr 
ffimed  th^t  this  wi^  a  4i|^rent  i^e,  ^  From  the  pjUu^  <^ 


In  the  3M  Tiaf  ^ihe  Coffmmmialth.  Alt 

the  j\trifldictkm  of  a  Comt  of  £qttit;^>  teHcf  oi^t  to  be  UKt,  isoa 
granted  In  many  cases  where  it  amid  not  be  afforded  at  ^"^J^JJJ^ 
law*  This  was  one  of  those  cases,  as  expr^sly  decided  Ovenoo,«ai 
hy  Lord  NcftMn^tm  in  JBravm  v.  %iA(rr.(tf)  ^^^ 


Warden^  on  the  san\e  side,  contended,  that,  in  the  former  ^^j  Amkler^ 
case,  only  the  questions  of  law  arising  on  the  errors  in  ^r*  ^^^• 
'■***  of  judgment  were  before  the  Court* 

The  Attorney-General  itasisted^  that  it  was  the  6ame 
case,  as  would  appear  ftom  the  arguments  of  counsel  and 
the  opinion  of  the  Court  in  the  report  of  t)ie  case ;  and 
that  it  would  be  impossible  to  take  any  ground  in  argii(^ 
»ent  which  was  not  urged  in  that  casci 

There  are  cases^  it  is  true,  in  which  Courts  of  Equitjr 
wiH  interfere  when  Courts  of  Law  are  not  competent  to  af*: 
ford  relief.  But  was  not  a  Court  of  Law  as  competent  to 
decide  upon  the  effect  of  the  loss  of  the  mills  by  ice,  as  a 
Court  of  Equity  ?  And  did  not  a  Court  of  Law  decide 
npon  this  very  case  ? 

Wiciham*  My  argument  in  the  former  case  is  perfectly 
consistent  with  what  I  should  now  urge.  I  was  then  ad** 
dressing  a  Court  of  Law ;  and  observed,  that  although  a 
Court  of  Law  might  not  relieve,  yet  a  Court  of  Equity 
would,  as  was  proved  by  the  case  of  Brown  V.  filter* 
These  were  my  arguments  then^  and  they  are  the  same 
now* 

Attometf'Generdt*  The  question  cbmeS  to  the  same 
tfiing;  and  is  completely  within  the  reason  of  the  cases 
cited  by  one  erf"  the  Judges.  The  question  still  is,  whether 
after  a  party  has  been  fully  heard  at  Law,  he  shall  go  again 
before  a  Court  of  Equity  upon  the  same  matter;  whether 
he  shdll  take  two  chances,  instead  of  one,  for  a  decision  of 
his  case.  He  referred  to  1  Fonblanque^  376,  &c*  (note,) 
where  the  authority  of  Bro-wn  v.  filter  has  been  qnes- 
t  toned. 
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MAT,  180S.       Bay^  for  the  appellee^    Under  the  plew  of  <^  cmdUUnm 

^'^^^^^^  performed J^  and  "  no  award^^  in  the  Court  of  La«r,  k  w«» 

6tcrton,'aiid  impossible  diat  the  merits  of  ^  question  could  hove  been 

Y,         discussed.    Rons^  in  his  bill,  refers  to  the  proceedings  ia 

Kw-       the  Court  of  Law  to  shew  that  he  could  not  be  relieyed 

there. 


Tiiesday^  May  10.  The  Judges  deliv^ered  their  opi^ 
nions* 

*  Judge  Tucker.  Rosa  obtained  an  injunction  to  the 
judgment  obtained  against  him  in  this  Court  at  the  suit  of 
Overton^  reported  in  3  Colly  309.  The  case  is  precisely  the 
same,  without  the  smallest  variance  that  I  can  discover^ 
upon  an  attentive  perusal  of  that  report,  and  of  the  pre* 
^ent  record.  The  Chancellor^  after  canvassing  the  judg- 
ment of  this  Court  with  a  freedom  which  few  Judges  of 
an  appellate  Court  would  have  indulged  towards  a  tttbor-^ 
dinate  one,  perpetuated  the  injunction. 

After  the  decisions  of  this  Court  in  Ae  case  of  Terrel 
v.  Dicky  1  Cally  546*  wherein  it  was  settled,  that,  after  ft 
cause  has  been  once  fully  decided  by  a  Court  of  Commom 
Law,  a  Coiut  of  Equity  will  not  grant  relief;  and  in  the 
more  recent  cases  of  Meredith  v.  Bennkiffi   in  Novem- 

(a)lSin.ifber    last,(a)   and    Turpiriy  Administrator  qf  JameSy  v. 

Munf.  585.  XhomaSy  (the  last  term,)  to  tlie  same  effect;  I  think  thia 
Court  oug^t  not  to  suffer  a  case,  decided  upon  such  full 
and  solemn  argument  and  consideration,  to  be  again  dis* 
cussed  upon  the  same  controverted  points ;  since  it  would 
only  encourage  that  endless  spirit  of  litigation,  which  has 
kept  this  controversy  on  foot  for  four  and  twenty  years^ 
and,  if  indulged,  would  perpetuate  it. 

I  am,  therefore,  of  opinion,  that  the  decree  be  reversed, 
and  the  plaintiff^s  bill  dismissed  with  costs. 

Judge  RoAN£.  This  case  does  not  differ  in  any  material 
circumstance  from  that  formerly  decided  by  this  Court,  be- 
tween the  same  parties.    The  grounds  of  the  decision  in 
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ifant  caie  were,  Ist.  That  if  the  arbitrators  were  even  mis-  sat,  1808. 
taken  in  their  judgaaent,  in  point  of  law,  in  a  doubtful  case^  ^^^d^!r^ 
thia  Conrt  ought  not  to  conaider   itself  as   an  appellate  Orerton,  i[q4 
Court,  and  on  that  ground  (merely)  to  reverse  the  judg-      ^  y/* 
ment ;  and  2dly.  That  in  fact  the  arbitrators,  in  that  case,      ^^^' 
decided  upon  Ae  law  correctly. 

The  first  ground  of  decision  equally  applies  to  the  case 
before  us*  There  is  no  doubt  but  that  the  parties  put 
themselves  upon  the  judgment  of  the  arbitrators,  as  to  the 
whole  law  and  equity  of  the  case ;  and  this  Court  oug^t  not 
to  interfere,  on  the  ground  of  a  mistake  in  their  judgment! 
at  least,  unless  the  mistake  be  very  palpable.  In  that  case, 
if  the  Court  should  be  authorised  to  interfere,  it  would  be 
because  somethmg  like  improper  conduct  would  be  infera* 
Ue  on  the  part  of  the  arbitrators.  Nothing  of  that  sort,  nor 
even  any  irregularity,  is  shewn  to  have  taken  place  in  the 
present  instance ;  and,  if  there  were  irregularities,  it  was  as 
competent  for  the  appellee  to  haye  taken  advantage  of  them 
at  law  as  in  equity. 

In  this  vieW)  I  should  be  loath  to  interfere  in  this  case,  if 
it  were  even  probaUe  that  the  arbitrators  were  mistaken 
vHh  respea  to  the  equity  of  the  case.  A  view  of  all  the  . 
4^isions  on  this  subject  induces  me,  however,  at  least  t0 
ibuit  whether  the  rule  of  equi^  is  different  from  that  of 
law  on  this  question ;  and  as  Courts  of  Equity  ought  not  to 
interfere  when  no  new  circumstance  is  adduced  to  vary  the 
case  from  that  existing,  and  regularly  decided  upon  at  law, 
I  am  of  opinion,  that  the  decree  of  the  Chancellor  should 
Jbe  reversed. 

Judge  Flemikg.  This  appears  to  me  to  be  a  hard  case 
on  the  part  of  jRo$s^  owing  principally,  perhaps,  to  his  want 
of  daution  in  the  contract  with  the  Chertom*  He,  how- 
ever, at  the  commencement  of  the  controversy,  submitted 
his  cause  to  judges  of  his  own  choosing,  men  of  distin- 
guished talents,  and  undoubted  integrity,  who  decided 
against  him  in  favour  of  his  opponents ;  and,  although,  had 
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MAY,  liOS.  I  baeo  one  of  tke  aii)itrators,  I  mig^t,  perhaps,  haire 
^*^^T^  of  a  different  opinion^  yet  it  8eem»  a  doubtful  case,  and  T 
IStrton,  and  think  he  was  bound,  and  ecmduded  by  the  deciaioa  of  die 
^  ^^      arbitrators^     On  his  refusing  to  abide  by,  and  perform  ihtf 
*^>~-       award,  an  action  was  brought  in  the  District  Court  of  Rick* 
mondj  against  him  on  the  arbitration  botid,  to  which  he 
|deaded  conditions  performed^  and  no  award;  on  which 
issues  being  joined,  the  Jury  found  for  the  plaintiff  on  botb 
'  plea84     He  then  moved  the  Court  in  arrest  of  judgment, 
Mid  stated  his  reasons ;  which  the  Court  overruled,  and 
^ve  judgment  for  the  plaintiff ;  from  which  h($  appealed 
to  this  Court ;  and,  after  a  Very  scdemn  and  elaborate  ar-* 
^ment,  the  judgment  was  affirmed  by  the  unanimous  opi- 
nion of  the  Court. 

Robs  then  obtained  an  injunction  in  the  Chant^ry  Dia- 
trict  Court  of  Richmond^  to  stay  all  further  proceedings  on 
the  judgment  at  law ;  and  by  his  bill,  in  which  the  transac* 
tions  were  set  forth  at  great  length,  prayed  that  the  ssud 
judgment  might  be  perpetually  enjoined:  and,  in  May^ 
1803,  the  Chancellor  made  a  decree  accordingly,  from 
which  the  defendants  appealed  to  this  Court. 

This  case,  from  a  careful  inspection  of  die  record,  (t» 
which  the  record  of  the  proceedings  at  law  is  subjoined,) 
appears  to  be  precisely  the  same  with  that  which  has  been 
already  so  solemnly  decided,  only  brought  up  in  a  different 
form;  and,  on  the  principles  settled  in  the  case  of  Turpin, 
Administrator  of  yamea^  v.  Thomas^  and  some  others,  in 
this  Court,  I  have  no  difficulty  in  saying  that  the  decree 
of  the  Chancery  Court  is  erroneous,  and  ought  to  be  re* 
versed. 

By  the  whde  Court,  (absent  Judge  Lto2vs,>  decree  of 
the  Chancellor  reversed* 


In  the  32rf  Year  of  the  Commmwealth. 


Kennedy  agamst  Waller  and  another.  ^Ma^" 

THIS  was  a  supersedeas  to  a  judgment  of  the  District  Adwd^siFn- 
,  Court  of  Richmond.  hy  a.  and 

An  action  of  trespass  vi  et  armis  was  brought  in  the  y^*^«.  ^(r. '•5- 

*  '  ,  leasinfT  to  JS. 

names  o{  Benjamin  Waller  znd  jfohnlFallery  against  Kenne-  their flaim  to 

dy^  for  killing  a  slave,  by  shooting  him.     'I^^e  defendant  ^®j^**"J^^^ 

pleaded  "  not  guilty^  upon  which  issue  was  joined.  vation     that 

■  At  the  trial  the  Jury  found  a  verdict,    subject  to  the  be  held  by  ^. 

opinion  of  the  Court,  in  these  words :    "  AVe  of  the  Jury  JJl^  ^*  ^  ** 

"  find  for  the  plaintiffs  four  hundred  and  fifty  dollars  by  specified   u- 

*•  way  of  damages,  if  the  Court  shall  be  of  opinion  that  Sufficient  evi* 

*^  this  action  be  maintainable  by  the  plaintiffs,  who  are  dcnceofpro- 

^^  trustees  of  the  slave  in  the  declaration  mentioned,  under  aession^inthe 

"  the  deed,  which  we  find  in  these  words ;"  (reciting  the  {^J^^J  trSt-" 

detd  verbatim  i)  "  the  said  slave  at  the  time  of  his  being  tees^to  enable 

**  killed,  being  hired  for  one  year  to  Edmund  Clarke^  who  tain  an  action 

**  was  in  possession.'*  ?f    trespatt 

*^  for  an  injury 

The  deed  referred  to  by  the  Jury,  bears   date  the  1 3th  done  to  aych 

of  June^  1787,  and  is  executed  by  IViUiam  Arnold  znd^^^^^' 
yudith  Arnold  only.  It  recites  a  controversy  between 
^rn^^W  and 'wife,  and  a  certain  James  Edwards^  respecting 
ihe  descendants  of  some  slaves  which  had  been  pven  by 
6ne  yohn  Butler  to  the  wife  of  Edwards^  the  mother  of 
Judith  Arnold^  and  of  their  having  compromised  it  by  a 
release  from  Arnold  and  wife  to  Edwards  of  their  right  to 
all  the  slaves,  in  consideration  of  his  lending  to  them  four 
of  the  slaves  (among  whom  was  the  one  killed)  for  life, 
remainder  to  certain  grand-children  of  Edwards;  "  the  re* 
"  servation^  was,  that  the  said  four  slaves  should  be  held  by 
Benjamin  and  John  Waller^  as  trustees^  to  see  that  the  pro- 
fits should  be  applied  to  the  use  of  the  said  Arnold  and 
wife  during  their  lives,  and  at  their  decease  to  descend  as 
before  mentioned.  Neither  Edwards  nor  the  Wallers ^  were 
in  any  other  manner  parties  to  the  deed ;  nor  does  any 
f^alf  or  interest  appear  to  be  C0nv^^^^  to  either  of  them. 
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MAY,  180S.  There  was  no  evidence  that  Edwards  ever  assented  to  thc- 

^^^'^^^  terms  of  the  compromise,  or  that  the  Wallers  ever  acted  as 

V.         trustees ;  neither  did  it  positively  appear  m  whose  posses- 

and  another.  ^^^^  ^^  slaves  were,  except  diat  the  one  killed,  who 


•  the  subject  of  the  present  suit,  had  been  hired  to  Edmund 
Clarke^  but  it  did  not  appear  by  whom. 

The  District  Court  decided  that  "  the  law  was  for  the 
**  plaintiffs,"  and  rendered  judgment  upon  the  verdict  of 
the  Jury.  A  supersedeas  was  awarded  by  the  Court  of 
Appeals,  in  open  Court,  the  petition  for  which  stated^ 
1st.  The  want  of  property  in  the  plaindfis.  2d.  Their 
want  of  possession.  3d.  That  Clarke  was  found  to  have 
been  in  possession  at  the  time  of  the  supposed  trespass  by 
a  hiring  of  the  slave  for  one  year ;  but  that  it  did  not  appear 
from  whom  he  hired  him* 

The  case  was  argued  at  great  length  by  Hay  for  the  plain- 
tiff in  error,  and  by  Randolph  for  the  defendants,  upon  Ae 
point,  whether  an  action  of  trespass  lay,  by  the  owner  of 
u  slave,  for  an  injury  committed  on  such  slave  while  he 
was  in  the  possession  of  a  person  to  whom  he  had  been  hired* 
But  the  cause  went  off  on  the  ground  that  the  instrumoit 
§igned  by  Arnold  and  wife  was  a  mere  release  of  their  claim ; 
and,  as  neither  Edwards  nor  the  Wallers  were  parties  to 
tliat  instrument,  nor  had  by  any  act,  appearing  in  evidence, 
given  their  assent  to  it,  no  interest  passed  from  Edwards^ 
nor  was  there  any  vested  in  the  Wallers.  Consequcndy 
they  had  not  such  a  property  in  the  slave  as  would  entitle 
them  to  maintain  trespass. 

Friday y  May  20.  The  Judges  delivered  their  opinioBS. 

Judge  Tucker.  The  special  finding  of  the  Jury,  in  this 
case,  makes  it  unnecessary  to  decide  the  principal  question 
which  Was  discussed  at  die  bar.  I  shall,  therefore,  consi* 
der  the  point  which  was  last  presented  to  the  Court,  nafltely, 
whether  the  present  plaintifis  can  support  this  action* 
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^ey  find  for  the  plaintifis,  450  dollars,  by  way  of  da-  mat,  1808, 
mages,  if  the  Court  shall  be  of  opmion  that  the  action  be  ^^^^Jjj^^^ 
mauntainaUe  by  the  plaintifis  who  are  trustees  of  the  slave         v. 
in  the  declaration  mentioned^  under  the  i>E£I>,  which  they  ^^  another. 
^find  in  these  words j  £^c.  and  which  imports  to  be  an  inden-  — — — — 
ture  between  IF.  Arnotd  and  Judith  his  wife,  of  the  one 
part,  and  James  Edwards  of  the  other  part,  in  which  it  is  • 

.re€:ited  that  the  former  had,  theretofore,  claimed  of  the 
latter  several  negro  slaves  the  desaendants  of  slaves  given^ 
by  one  J 4  Butler^  to  the  wife  of  Edwards^  and  mother  of 
Judith  Arnold;  and  that  the  said  IVtlliam  and  Judith  had^ 
that  day,  agreed  with  Edwards  to  compromi^  the  said 
matter,  and,  in  consideration  of  the  terms  thereafter  men- 
tioned, they  did  release  and  give  up  to  Edxuardsj  his  heirs^ 
See*  all  right,  tide,  claim,  and  demand,  to  the  slaves  above 
mentioned ;  in  consequence  axui  consideration  of  the  said 
JEdivards  having  that  day  lent,  unto  the  said  William 
and  Judith  during  their  natural  lives,  under  the  following 
reservation,  four  negroes,  (of  which  the  slave  who  was 
killed  was  one,)  and  at  the  death  of  the  said  William  and 
Judith,  the  said  slaves  and  their  increase  to  descend  to  Ann 
M^Gee^  and  two  others,  children  of  the  said  Judithj  and 
.their  heirs  forever:  Then  follows  this  sentence:  **  The 
^^  reoervation  before  mentioned  is,  that  the  said  four  slaves 
>^  and  their  increase  should  be  held  in  trust  by  Benjamin 
'*  and  John  Waller^  (the  plaintiffs,)  as  trustees^  to  see  that  the 
^^  profits  of  the  said  slaves  should  be  applied  to  the  sole  use 
^^  of  the  said  William  Arnold^  and  Judith  his  wife,  during 
^*  their  natural  lives,  and,  at  their  decease,  to  descend  as 

before  mentioned,"  &c.  And,  for  Ae  true  and  faithful 
performance  of  that  release  of  right,  and  ^ery  part  thereof, 
the  said  William  and  Judith  had  set  their  hands  and  seal% 
thereto,  the  day  and, year  aforesaid*  ^^  Signed  and  sealed 
**  by  William  Arnold  and  Judith  Arnold^  only  :"  and  there- 
irfter  proved  and  admitted  to  record;  ^^  the  said  slave^  at 
^^  the  time  of  his  being  killed,  being  hired  for  one  year  tQ 
^  one  Edmund  Clarke^  who  was  in  possession." 

Vot.  n,,  3  G 


<& 
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May,  taoa       If  the  Juiy  had  not  set  out  the  deed  in  didr  Tehllct,  I 

Kennedy    ^^^"1^  have  felt  ho  difficult  in  deciding  that  die  pbuntifc 

V.         were  entided  to  recover ;  but  having  done  so,  and  expressljr 

and  anothef.  found  that  the  title  of  the  plah^flbtotheeWe  iraeft  Crimn 

— ■— — —  that  deedy  we  are  bound,  I  conceive,  to  give  to  it  di«t  legal 
interpretation  and  that  only,  wWch  the  words  of  itwOl  war- 
rant. The  whole  tenor  of  it,  from  one  end  to  Ihe  oAer, 
designates  it  as  a  release  of  right  and^cAtfm,  onlt^  fixHft 
Arnold  and  his  wife  to  y antes  Edwards;  it  wotdd  indiiee 
a  conjecture  that  there  was  at  the  same  tone  aaother  deed 
executed  by  Edwards^  in  the  nature  of  a  countetpart,  1^ 
vrhich  the  slaves  might  have  been  conveyed  totbe  pl»Bti8$ 
to  the  uses  recited  in  this  deed :  but  nolMng  passed  to 
them  by  this  deed;  for  there  are  no  words  suffident  to  <ir5- 
ate,  or  pass  an  estate,  from  one  to  anodier^  and  -if  tbeve 
had  been  such,  Edwards^  in  whom  the  propeity  of  thefti, 
in  possession,  appears  to  have  been  vested,  )w«  not  exe* 
cuted  the  deed :  and  Arnold  and  his  wife  had  no  property 
in  them  to. convey.  It  was  the  intent  of  the  paniea.  It 
would  seem,  that  they  should  have  an  use  in  tliem  for  tiMr 
lives ;  but  the  deed  is  ineffectual  to  create  it ;  much  leas  to 
pass  the  property  in  fee-simple  to  the  plaintiffs.  The  pkki- 
tifis,  therefore,  itnder  this  deed^  cannot  maimainthisactimu 
I  lament  that  a  case  originating  pocisibly  in  moral  tut^- 
tude  should  go  off  upon  such  grounds.  ..  But  we  'must 
decide  according  to  law,  and  not  according  to  our  private 
feelings.  I  am  therefore  of  Opinion  that  the  jodgnufit 
must  be  wholly  reversed. 

Judge  Roanet  The  Jury  have  not  submitted  the  gene^- 
ral  question  to  t^e  Court  Whether  die  present  actaon  CMi 
be  maintained  by  trustees:  nor  do  they  find  that  the  appd'- 
lees  are  trustees  of  the  slave  in  the  declaration  mentionedi 
Jhr  the  purposes  declared  in  the  deed  contained  in  «tlie  verdict ; 
fti  which  case  it  might  be  argued,  diat  the  Jofy  wci«  pM^pr- 
tvise  satisfied  of  the  existence  of  die  trtist,  and*  only  wttr» 
red  to  the  deed  for  die  purpose  of  specifying  die  tenna  and 
extent  thereof.    They  merely  find,  diat  the  appellees  are 
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trustees  under  the  deed  which  they  find  in  hecc  verba*  ukv,  180a 
This  seems  to  confine  the  case  to  Ac  deed  itself,  and  to  ^*^^^^^ 
submit  its  omstruction  and  operatiop  to  the  Cocnt.    That         v- 
deed  admits  that  the  slaves  in  question  were  held  by  Jamee  ^^^  another. 
JSdwardi;  and  he  isnopar^  to  the  deed,  nor  is  it  shewn  by  ■■'  ' 

the  verdict  that  he  ever  assented  to  the  trust*  For  any 
thiag  that  appears,  the  deed  is  the  sole  act  of  Arnold  and 
wg/r,  and  Edward*  may  have  refused  to  accede  to  the  com- 
promise therein  m^itiooed.  It  would,  therefore,  be  highly 
impr<q>er  to  adjudge  the  present  appellees,  entitled  to  reco* 
vcr  the  vakie  of  the  slave  in  question,  of  whom  he  {Ed^ 
wards)  had  die  possession,  and  the  right  to  whom  it  is  no 
otherwise  shewn  he  has  relinquished,  than  by  the  act  of  a 
party  claiming'  title  thereto.  It  is  said  by  the  aj^pellees' 
counsel,  that  it  is  no  otherwise  shewn  than  by  the  deed  itself, 
that  Edwarde  has  tide  to  this  slave,  and  that  the  same  deed 
shews  he  has  conveyed  him  away ;  and  that  a  party  claim- 
ing benefit  <^  a  deed,  must  submit  to  it  in  toto.  The 
answer  is,  that  Edwards  is,  in  the  present  case,  entirely 
neuter :  he  is  no  party  to  the  present  smt,  claims  nothing 
under  the  deed,  and,  dierefore,  is  not  to  be  bound  by  it. 
The  cestuis  que  trust  for  whose  benefit  this  action  is  brought, 
exhibit  the  deed  in  Order  to  shew  the  capacity  of  the  appel- 
lees to  recover ;  and  if  that  deed,  which  is  their  act,  shews 
the.  contrary,  they  must  abide  by  the  consequence.  Ed' 
wards  is  no  otherwise  implicated  in  diis  business,  than  that 
the  Court  will  not  intercept  a  title  admitted  l^  the  appel- 
lees to  have  been  in  him,  unless  they  also  shew  that  he 
has  parted  from  it. 

On  this  ground  only,  (for  I  have  not  considered  the  other 
qoestions,)  I  am  of  opinion  that  the  judgment  is  erroneous 
and  ought  to  be  revz&sed. 

Judge  Fleming.  In  deciding  the  question  whether  the 
indenture  of  release,  found  at  large  in  the  verdict,  convey- 
ed the  property  of  the  slave  Lacey  (the  subject  of  this 
action)  to  the  q>pellees,  it  will  be  proper  to  consider,  first, 
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MAY,  1808.  in  whom  was  the  property  and  possession  of  the  slave,  art 
^"^^^  the  time  of  executing  the  deed  of  release?  and,  secondly,  by 

V.  whom  the  same  was  executed  ? 

and  another.      It  appears  from  a  recital  in  the  deed,  that  the  possession^ 
'  and  property  of  the. slave  in  question  (and  sundry  others, 

to  whom  Arnold  and  wife  claimed  title)  were  in  yames 
Edxvards;  and  in  order  to  compromise  the  matter  between 
tfie  parties,  the  deed  of  release,  above  mentioned,  was  exe- 
cntedby  Arnold  andrvife;  who,  it  is  presumed,  claimed 
ian  equitable  interest  in  the  slaves,  under  the  deed  of  yokn 
Butler^  dated  the  20th  of  ^uly^  1727 ^  and  recited  in  the 
release ;  and  although  yames  Edwards  is  named  a  party 
to  the  deed,  and  probably  acquiesced  in  it,  he  was  not,  nor 
could  he  have  been,  divested  of  the  legal  property  in  the 
slave  under  that  instrument,  unless  he  had  also  signed,  and 
duly  executed  it :  nor  docs  ft  appear  that  the  slave  wa« 
ever  in  the  possession  of  the  trustees,  or  either  of  them ; 
and,  therefore,  it  seems  to  me  that  the  action  brought  ini 
their  names  cannot  be  sustained. 

By  the  whole  Court,  (absent  Judge  Lvqms,)  judgment  of 
the  District  Court  eeversed. 


Perkins  against  Saunders  and  Wade,  Executors,  &c. 
'X^'  of  Power. 

The  Court  of      FOUR  suits  which  had  existed  between  the  parties  in 

AppcaU  wUl  the  Superior  Court  of  Chancery  for  the  Richmond  District, 

not  enter  into  *  ^  ■' 

an  investiga-  were  consolidated  by  die  Chancellor  at  the  hearing,  and 

count  uken  ^^^  decree  pronounced,  in  the  whole,  founded  on  the  re-' 

by  direction  port  of  the  master  commissioner  ;  each  party  to  bear  ^ 
ofa  Court  of '^  .         ^  ,  ^     ,.  ,    ,:      „    , 

Chancery,  '  proportion  ot  the  costs,     Perkins  appealed  m  all  the  cases. 

no  ^xceptbn      Several  points  were  made  by  the  counsel  for  the  appel- 
to  the  com-  lant  j  which,  it  was  insisted  by  the  coimsel  for  the  appel- 

report  was    '^^s,  were  all  resolvable  into  the  state  of  accounts  between 
taken  in  the 

Court  below,  or  not  taken  in  8wch  form  as  to  enable  thit  Court  to  decide  on  the 
frincipU  of  law  or  equity  on  which  the  item  excepted  to,  was  admitted  or  rejected. 
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die  parties  ;  and  diat  the  decree  of  the  Court  of  Chancery  may,  isQft 
was  justified  by  the  report  of  the  commissicMien  Perkin* 

No  exception  was  taken  to  that  report  in  the  Court  of  ^    v. 

Chancery  ;  and  the  only  point  on  which  all  the  judges  of  ^^  Wade. 


Ais  Court  expressed  an  opinion,  .was,  how  far  it  would  be  — — — — 
proper  to  enter  into  an  investigation  of  an  account  taken  by 
direction  of  a  Court  of  Chancery,  when  either  no  exception 
was  taken  to  the  report  of  the  commissioner^  or  not  taken 
in  such  form  as  to  enable  this  Court  to  decide  on  the  />r««- 
€^le  of  law  or  equity,  on^  which  the  item  excepted  to  was 
admitted  or  rejected.  On  this  point  Judges  Roane  and 
Fi/£MiNG,  during  the  course  of  the  argument,  seemed  to 
concur  in  the  following  opinion,  delivered  on  Thursday^ 
May  12,  by  Judge  Tucker. 

•   Judge  Tucker.  In  these  cases  a  variety  of  points  were 
presettted  by  the  appellant's  counsel. 

1st.  As  to  the  costs  of  one  or  two  of  these  suits,  the 
whole  of  which  were  consolidated  at  the  hearing  and  one 
decree  pronounced  in  the  whole,  and  each  party, was  de- 
creed to  bear  a  proportion  of  the  costs.  As  no  appeal  lies 
for  costs  only,  this  point  ought  to  be  disregarded,  even  if 
not  perfectly  equitable,  unless  there  be  some  other  error  in 
the  decree.  2d.  It  was  insisted  a  Jury  ought  to  have 
been  impanelled  to  assess  damages  agdnst  the  executors 
for  their  misconduct  in' suffering  suits  to  be  brought  and 
the  property  to  be  sold  under  execution.  This  is  the  first 
time  I  have  heard  of  a  suit  in  equity  for  vindictive  dama- 
ges. 3d.  That  the  executor  R.  H.  Saunders  ought  not 
to  be  allowed  the  benefit  of  a  compromise,  or  purchase 
which  he  made  of  a  judgment  and  execution  against  his 
testator's  estate,  by  which  he  gained  24  dollars.  The  prin- 
ciple is  in  general  true,(«)  and  in  this  instance  the  executor  (^n  g  p^^^, 
ought  not  to  have  been  permitted  to  take  the  benefit  to  ^^'^'^ 
himself ;  nor  has  he  been  allowed  it,  the  commissioner  on 
that  account,  as  well  as  some  others  having  allowed  him 
no  commissions. 
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]tAY,l§0§r       As  tothe  reaaainiiii;  exceptions,  they  relate,  priaciipallf 
^•^^[^^7^  to  the  setdement  of  the  accoimts  made  l^the  commissioiier 
V.         with  great  apparent  care  and  attentioB,  and  to  which  no 
aadTwade.  exceptions  were  taken  in  Ae  Court  of  Chancery.    I  hay© 
■  considered  it  as  a  settled  principle,  diat  this  Court  wifl  not 

enter  into  an  examination  of  aoQOUi^  referred  to  a  ccmb* 
missioner,  and  settled  by  him ;  unless  an  exceptioa  19^ 
them  has  been  taken  in  the  Court  of  Chanceiy,  nor  tbmi^ 
unless  the  exception  be  so  stated  as  that  this  Court  mage 
decide  upon  the  equi^,  or  legality,  df  the  prmeipk  oaly^ 
upon  which  the  article  is  admitted,  or  rejected,  vrithoui 
wasting  their  time  in  adjusting  the  particuhrs  of  a  kttg 
and  intricate  account ;  a  business  which  is  die  peculiar 
province  of  a  commissioner  and  account an$ ;  and  which, 
if  this  Court  were  to  admit  themselves  to  be  bound  to  en- 
gage in,  would  in  a  year  or  two  put  a  tojnl  stop  to  the  ad* 
ministration  of  justice  in  civil  causes  in  this  comraon* 
wealdi*  I  am  therefore  of  opinion  the  deaee  ^ught  to  be 
affirmed* 

Judge  Roane  thou^t  the  decree  correct,  and  Aat  it 
ought  to  be  affirmed* 

Judge  Flemikg  of  the  same  c^inion* 

By  the  whole  Coiut,  (absent  Judge  Lyons,)  die  decree  of 
the  Superior  Court  of  Chanceiy  affirmed^ 


In  the  32d  liar  cfthe  C^mmmmtdth. 

MAT,  laos. 


Taylor  against  Rainbow.  Tuetdaj, 

IN  this  case,  the  much  agitated  qaestioo  whether  tres^  fiie  defend- 
fKU9  vi  et  amtis^  or  trespass  on  the  casCy  was  the  proper  J^^J^^ 
«ctio&9  (between  which  the  law  says  there  b  a  nice  dis-  for  want  of 
tmction,  but  the  reason  of  which  it  is  often  difficult  to  dis-  ^^  ^^^t 
cover,)  was  the  only  point  considered  by  the  Court*  fV  *^"*^ 

It  was  an  appeal  from  a  judgment  of  the  District  Court  char^  a 
of  SufbUk,  affirming  a  judgment  q{ the  Borough  Court  of  J;^4|^ 
Norfolk  rendered  in  favour  of  the  plaintiflf  R^nbow^  (now  where  many 
ti>pellee,)  against  the  defendant  Taylor^  (now  appellant.)     asMmUed, 

jRakiiow  brought  an  action  against  Toy  lor y  which,  upon  JJ^iJj^if^ 
oyer  of  the  writ^  appeared  to  be  treepasM  ^n  the  caae^  and  struck  the 
by  indorsement  thereon  was  ^^  for  negligence  and  folly  19  an^^^naS 
**  shodting  oflFa  gun,  whereby  the  plaintiff  lost  his  1««  «">4f"^in*^][^; 
^^  damage  in  consequence  thereo£^'  quence    of 

The  declaration  (on  which  the  cause  principally  turned)  Je  "^  pl!S 

was  in  the  following  words :  ^  ^>«.  ^cfiT* 

and  incur* 
^*  Norf<Jk  Borough,  to  wit :  Thomas  Rainbow  complains  red  gnatez- 

"  of  yo/m  Taylor^  in  custody,  8cc;  of  a  plea  of  trespass  om  S^ilJ^* 

^^  the  case  ;  for  this,  to  wit :    That  whereas  the  said  John  besides    be- 

**  on  the  twenty  ••second  day  of  yune,  1798,  in  the  bo-  SSn  cany- 

"  rough  aforesaid*  and  withm  the  jurisdiction  of  this  Court,  J?J^®"  ^  J^' 

^^  with  force  and  arms,  a  certain  gun,  then  and  there  loaded  fore.  An  ac* 

**  and  charged  with  gun-powder,  and  lead^  shot,  which  ^^  ^  ^® 

"  gun,  he  the  said  John  in  both  his  hands,  then  and  there  »equentiai 

*^  had  and  held,  then  and  there  did  shoot  and  discharge,  held  not  to 

lies  but  that 
the  proper  action  was  trespass  «« et  armh. 

The  distinction  between  trespass  vi  et  artnit,  and  trespass  on  the  caee  fat  coose- 
qaential  damage*  is  this  :— 4hat  where  the  act  done  is  in  ittelfui  immediate  injury 
to  another's  person  or  property,  there  trespass  met  anmi  will  lie,  and  not  such  action 
on  the  case  1  but,  where  the  act  is  not  immediately  injurious,  but  only  by  coneemteneet 
and  eoilaieraify,  there  no  action  of  trespass  «i  et  armie  will  lie,  but  a  special  action  on 
the  eaee  for  the  damages  consequent  on  auch  act. 

In  trespass  «r  et  amue  it  ts  immaterial  whether  the  injury  be  commiited  vni/uify,  or 
not 

The  ipeciee  of  action  will  be  designated  by  the  Court  according  to  the  general  form 
and  structure  of  the  declaration. 
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18($8.  ^^  and  that  the  said  yahn  with  the  leaden  shot  aforesaid^ 
'  out  of  the  gun  aforesaid,  then  and  there  by  force  of  the 
^^  gtm-powder  aforesaid,  shot  and  sent  forth  as  aforesaid, 
"  the  aforessud  Thomas  in  and  upon  the  left  leg  of  the 
**  aforessud  Thomas^  he  the  said  Thomas  then  and  there 
^^  standing  and  being,  with  the  leaden  shot  aforessud,  out 
**  of  the  gun  aforesaid,  by  the  said  John  so  as  aforesaid 
"  shot,  discharged  and  sent  forth,  did  strike,  penetrate,  and 
**  wound,  giving  him  the  said  Thomas  then  and  there  s6 
"  many  and  so  grievous  wounds  in  the  said  left  leg  of  the 
**  said  Thomas^  that  the  said  left  leg  of  the  said  Thomas^ 
*'  then  and  there  by  reason  thereof  was  obliged  to  be  am- 
^  putated  and  taken  oif,  and  the  business  of  the  said 
^^  Thomas  happening  in  the  mean  time,  from  the  said 
**  22d  day  of  June^  1798,  until  the  day  of  the  exhibition 
*'  of  tiiis  bin  was  in  consequence  thereof  neglected^  and  re- 
^  mained  undone,  to  the  great  loss  and  injury  of  the  afore- 
**  said  Thomas  ;  and  also  for  this  that  in  consequence 
^^  of  the  said  wounds  so  as  aforesaid  given  by  the  ssud 
"  John  to  the  said  Thomas j  he  the  said  Thomas  was  una- 
**  voidably  and  of  necessity  obliged  to  be  at  great  ex- 
^  pense,  and  did  expend  and  lay  out  great  sums  of  money 
^  in  paying  and  satisfying  surgeons  and  physicians  iot 
^  their  trouble,  skill,  medicine,  and  attendance,  so  by  them 
^  used  in  amputating  and  taking  off  the  ssud  left  leg  of  the 
^  said  Thomasy  and  in  curing  the  wounds  as  aforesaid 
**  given  to  the  said  Thomas  by  the  said  fohn^  to  wit,  the 
^*  sum  of  2,000/.  and  he  the  said  Thomas  was  likewise 
^^  compelled  to  lay  out  and  expend  great  sums  of  money  in 
*^  paying  and  satisfying  sundry  persons  in  attending  upcm 
^^  him  the  said  Thomas^  during  the  illness  created  by  the 
^^  said  wounds  so  as  aforesaid  given  by  the  said  jfohn^  tQ 
^^  wit,  the  sum  of  2,000/*  and  was  also  obliged  to  expend 
^  and  lay  out  divers  other  sums  of  money  in  consequence 
**  thereof,  whereby  the  said  Thomas  says  he  is  prejudiced^ 
^  and  hath  damage  to  the  value  of  SfiOOi.  and  therefore  he 
"  sues-'* 
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After  some  efforts  to  demur  to  the  dedaration,  and  to  vat,  l«ot* 
file  special  pkas  in  bar,  which  were  ineffectual,  because,  in  ^""^^^^^ 
the  opinion  of  the  Bcn-ough  Court,  irregularly  made,  the         v. 
parties  finally  went  to  trial  on  the  plea  of  not  gtnlty.  T' 

At  the  first  trial  a  verdict  was  found  for  the  plaintiff 
with  1,000/.  damages,  which,  on  the  moti<Hi  of  the  defend- 
ant, and  for  reasons  appearing  to  the  Courts  was  set  aside, 
and  a  new  trial  granted. 

Another  trial  was  had,  and  a  verdict  found  for  900/i 
damages.  At  thta  trial,  the  defendant  moved  the  Court 
to  instruct  the  Jury  that  the  plaintiff  could  not  maintain  his 
action  under  the  facts  proven  in  the  cause.  The  Court 
refused  to  ^ve  the  instruction,  and  the  following  bill  of 
exceptions  \iras  tendered,  sealed,  and  made  a  part  of  the 
record.  ^  Memorandum^  aft  the  trial  of  this  cause,  the 
^'  plaintiff  having  proved  by  several  witnesses,  that  the  de* 
**  fendant  John  Taylor^  through  neglect,  and  for  want  of 
"  A\xt  caution,  but  without  any  design  to  w/wrr,  had  dis- 
*•  charged  a  loaded  gun  in  a  public  place  whel^  many  peo- 
"  pie  were  assembled,  and  that  the  contents  of  the  said  - 
^  gun,  had  struck  the  said  plaintiff  in  his  leg,  and  had 
^  wounded  him  grievously,  having  also  proved  that  in  con« 
^  sequence  of  the  said  wounds,  the  said  plaintiff  had  lost 
'  ^  his  leg,  had  been  run  to  great  expense  in  curing  die  said 
<^  wound,  and  had  been  rendered  unfit  to  carry  on  his 
^  trade  and  business  as  before  ;  md  this  being  all  the  evj- 
*^  dence  offered  in  the  case,  the  defendant  by  his  attorney 
^  moved  the  Court  to  instruct  the  Jiny,  that  the  plaintiff 
'^  could  not  maintain  this  action,  under  these  facts  estab* 
^  lished  in  this  ease  in  a  special  verdict.  But  the  Court 
^^  were  of  opinion  that  the  plaintiff  could  maintain  this  ac- 
^  tion  (Under  these  facts,  and  refused  to  instruct  the  Jury  to 
^  find  the  facts  established  in  this  case  in  a  special  verdict. 
"  To  which  opinion  of  the  Court,  the  defendant,  by  his  at- 
^^  tomey,  excepted,  and  prayed  tiiat  these  his  exceptions 
^  might  be  saved  to  him,  and  this  his  bill  signed  and  seal- 
**  ed  according  to  law." 

VoL.IL  ,SH 


Juidgment  was  rendered  upcm  this  verdict ;  and,  on.ap- 
peal  to ,  the  District  Court)  the  judgmeot  was  ikftrmed  i 
from  which  affirmaiice  Taylor  again  appealed  to  this  CoiurU 


Hay^  for  the  appellant,  relied  on  the  followin|^  points  : 

If  That  the  action  being  trespass  on  the  C(fse^  aoul  the 

pharge  in  the  declaration  being  for  a  direct  andimmtdiaU 

injury  accompanied  byforce^  the  action  could  not  be  main* 

(ained.     In  support  of  this  position,  he  cited  3  Biacit* 

(0)  5  yjrrm  pom.  123.  208.  and  the  cases  of  Day  v.  Edwards^d)  and 

fhys  JSoit,    learns y. Bray.(k) 

^3-  If  it  h^  said  that  this  is  a  declarati<m  m  trespass^  and  not 

in  caee^  because  of  th^  words  "  with  force  and  arm^*^  in- 
serted i^  it ;  the  answer  is,  1st.  That  the  declaration 
^larges  the  defei|4ant  in  a  plea  of  trespass  on  the  casci 
Sd.  That  the  es^ntial  part  of  the  4cclaration  in  trespass, 
the  contra  pacepit  is  omitted  ;  and  3d.  Th^  the  writ  is  in 
ease,  vfl^ch  as  to  the  designation  of  the  action  is  a  part  of 
the  i^cord,  acpording  to  the  4e^ision  of  the  Court  iu  Sa^ 
(rt  ^  'ffrm  pigTtac  v.  Hoome.Cc) 

^^  2).  That  the  charge  in  the  declaration  is  by  way  of  reci- 

tal only ;  and  not  a  direct  aveiment.  Whether  this  dedara* 
tioi^  be  considered  in  trespass  vi  et  armis^  or  in  case^  dM 
^^^^•^^^vantpf  adirept  ayennentis  equally  f?ital.  TTie  gis$QS 
fmtiM.  3Ld.  the  s^puon  pius(  always  be  positively  laid*(^ 
5SJ!rv.^^i'  a.  That  the  instruction  given  by  th^  Borough  C^mtai 
MWMir.  Sra,  t;he  trial,  and  stated  in  the  bill  pf  efc&otionM  then  filed  was 
▼.  skort  ib.  erroneous  ;  bf  ca^se  the  defendant  is  liable  m  tr9Spa$s  Cof 
^Band*^  involuntary  acts  injurious^  to  otherSf  wher^  there  is  ^eg^to 
1161.  .Vor- or ^ifant  ofclue  qaution,but  nqt  incase;  119  is  expressly 
\  '^C^.  Wg'  ^^^  ^y  liOrA  Mansfield  }ntb^  case  of  Tarltqnv^  Fishsr^f} 
350  1^7  f^^''<^^/^^i^  is  ^^^^^  i^^e^sary  that  the  plaiii^  should  shew 
09.  Douglas  the  trespass  was  xoil/uily  ^oinmitled  ;  but  in  case  it  is  m^' 
Wil^^SO^  ^  cessary  tp  prove  that  the  ^t  w^^  pudu^i^nsl^  4<#e  j  ^^  jKf 
W^itc   V.      qn\m  being  all  impo^tatit^ 

fbaw.  3  Salk, 
^&    ^»re  i\ 

fi^%S,     Gaily  for  the  appellee.    The  first  positi^  whicfc  Ismtm 
g^^  4?»f     waw^  is,  that  the  ^ctipn  ^  well  brought, 
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The  first  reason  is,  thtt  die  i^ntiff^  when  the  injurf  it  kxY,  iMS. 

tMmediate^  may  bring  trespass  for  the  whole  injury,  or  ^^^I!X^J^ 
CASK  for  the  consejuenifts  Only,  even  Where  they  im>Geed         v. 
inunediately  from  the  fofce.     For  a  man  may  waive  the         '*^^'. 


injury^  and  go  fer  the  damages  only*     An  analogous  case 
is,  that  the  plaindflfmay  bring  trover  or  treapaae^  for  the 
flftme  cause  of  action*     So  if  a  person  take  goods  wrong* 
fblly  and  sell  them,  the  owner  may  bring  indebitatus  as* 
mmpsit  for  the  price,  though  it  is  dear  that  he  might  have 
mamtained  detinue  or  traver.(a)    Of  coorae,>he  may  elect  (a)  d  Ld. 
to  include  the  whoU  in  trespass,  or  the  consequences  only  fSSiIr/ ▼** 
in  CA8E.(^)   The  case  of  WaUon  v*  Norbury^  cited  from  Dorrtfl, 
Style^  p.  201.  is  perfectly  analogous.     There  the  plaintiff  3a!^l  2a  if! 
first  recovered  in  trespass  and  then  brought  case  for  conse*  ^*  P*-  ^^  ^ 
quential  damages,  and  the  action  was  supported.     In  the  387.  Uw^h  v! 
present  case  the  plaintiflnm>ught  his  action  for  expenses  in  c^p  '  ^^ym 
f^jrsicians'  bills,  and  tor  attendance^  and  ibcjbrce  was  only  ^.^*  ^9* 
laid  as  inducement*  Mot^. 

In  Aleyn,  84.(<:)  it  appears  that  the  phdntifF  brought  case  ^2-  \  ^ti, 
for  taking  doum  his  Cences,  per  quod  the  cattle  from  the  lb-  3.  pi.  lil 
common  entered  on  his  soil  and  did  the  damage ;  akhotigh  ^^  %J^  S65i 
this  was  a  trespass  on  the  {daintiff's  own  soil.    So  in  6  JSasfj  ^^*^^\ 
S88.(^)  it  is  laid  down  diat  an  action  for  crinu con*  may  be  4  ft^aumr. 
brought  in  trespass  or  case*  The  case  of  Jsh  v.  Brudnel^{e)  ^Sl^C. 
is  much  stronger  than  the  present.      There,  case  was  sup*  \c)SirJmk>' 
ported  fer  an  act  which  was  simply  a  trespass^^for  tearing  Qnter^Si. 
off  the  seal  of  a  deed.      In  2  Vtn.  Air.  IS.  pi.  40.  case  for  ?^C\^  ^^ 
burning  deeds.     1  RolL  Abr.  104.  Let.  K.  pi.  3«  imse  for  zenr.oU^ma^ 
puBSng  off  the  tiles  of  the  plaintiff's  house.     Though  it  was  ^^'  '*'*^ 
said  that  trespass  would  lie  in  such  case ;  yet  case  would 
also  Ke,  because  it  was  alleged  that  by  pulling  off  the  tiles 
tile  wtfter  penetrated  and  rotted  the  timbers  of  the  houses 
In  all  tiiese  cases,  the  damages  were  consequential^  and 
necessarily  grew  out  of  the  force. 

Other  authorities  shew  that,  where  the  damages  are  lit 
any  degree  collateral^  or  uti^nnected  with  ihtjbrce^  there 
fs  no  doubrbut  case  will  lie.      The  case  from  Style,  2QI. 
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MAY,  180ft.  proves  that  positioD.    Sa  in  Ale^^  2%{a)  cme  for  kilttng 

Taylor 

V. 


cattle  distempered  with  the  murrmn^  «&d  ^romng  the 
eatrails  into  the  plaintiff's  fields.  The  injuiy  in  die  preM&t 
case  arising  from  the  expense  of  medicme,  attasdmee,  mA 

(a)  Lodge  v.  loss  of  business  is  wholy  disconnected  firom  the  fcHxe* 

Weedau 


.  Wickham.  Do  you  mean  to  contend  that  die  cosseqen* 
tial  damage  could  not  haye  been  giin^  m  evidence,  m  an 
action  of  trespass  I 

CalL   Yes.   And  for  diat  I  refer  to  Styk^  page  4«  where 
the  Court  say  that  ^^  the  Jury  had  no  power  to  take  any 
^^  damages  into  their  consideratron,  which  happened  after 
'.'  the  trespass  done." 
(fi)   Bourden      In  11  Mod.  180.(6)  it  is  said,  diat  if  a  man  by  being 
^^'     unlawfully  imprisoned  receive  oMf  spedal  damage  t  at  if 
he  cannot  appear,  per  quod  his  recognizanee  is  foiftiied^ 
he  shall  have  an  action  on  the  case.     This  doctrine  is  ap- 
proved by  Judg^  BUick3tone\  in  his  celebrated  argument  in 
{e\  See  3  W,  the  case  of  Scott  v.  Shepherd.(c)     Thou^,  on  die  main 
1^       if^.  question,  the  other  Judges  differed  fixwn  him,  yet  the 
soundness  of  thia  position  was  not  denied.     In  the  case  of 
Lodge  V.  WeedeUy  cited  from  Aleyn^  if  trespass  had  been 
brought,  the  plaintiff  could  only  have  recoveJi^  for  the 
simple  act  of  throwing  the  garbage  over  hb  £ence.     So»  in 
the  present  case,  the  plaintiff  could  not  have  recovered  for 
the  consequential  damages,  in  an  action  of  trespass. 

This  brings  me  to  consider  seme  of  the  exceptions  taken 
to  the  declaration  itself.  It  is  said  that  the  char^  is  only 
by  way  of  recital ;  and  that  there  is  na  direct  avemietit. 
The  ijuod  cutUy  in  this  case,  is  but  inducemcfU^  and  ihe 
consequence  is  the  gist  of  the  action;  in  which  the  aver- 
ment is  as  explicit  as  it  can  be  made.  For  the  chaige  is, 
^  and  also  for  t/iisj  that  in  consequence^'*  i^c.  It  is  admitted 
that  whatever  relates  to  the  wound  and  aQiputation  of  the 
leg  is  mere  recital ;  but  the  averment  of  consequenlial 
images  is  as  express  as  it  can  be  stated*  This  recital  was 
absolutely  necessary;  as,  without  it,  the  declaration  conld 
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iiot  have  been  supported  on  demurrer,  or,  perhaps,  on  may,  isot. 
a  mothm  in  arrest  of  judgment.    That  this  is  the  correct 
iiKKley  will  appear  from  a  precedent  in  Modern  Entries^ 
page  217. 

But,  if  Aere  be  a  want  of  positive  averment  in  the  decla- 
ration, it  is  supplied  b}^  the  writ,  of  which  oyer  was  taken. 
Mid  which  has  thus  become  a  part  of  the  record.  The 
indorsement  on  the  writ  shews  die  nature  of  the  action  and 
contains  a  positive  charge.  According  to  the  principles  of 
JBaUard  v.  LeaveU^{a)  the  writ  may  te  considered  as  sup-  («)  Sthof  Vo* 
porting  the  declaration.  MS. 

The  last  point  respects  the  merits  of  the  cause,  as  stated 
in  the  bill  of  exceptions.  It  is  said,  there  was  no  malice, 
no  design  to  injure^  and,  therefore,  this  action  would  not 
lie ;  and  for  this  we  are  referred  to  Douglas^  674.  It  is 
true,  there  is  one  species  of  action  on  the  case,  in  which 
malice  is  necessary  to  be  proved :  but  it  is  equally  true, 
that  it  U  not  necessary  in  others.  In  that  case  the  action 
was  for  arresting  the  plaintiff.  Where  a  party  acts  under 
Ae  c^ur  of  process  it  is  necessary  to  shew  malice,  other- 
wise he  is  not  liable. 

Randolph^  on  the  same  side.  The  great  and  only  ques- 
tion in  this  cause  is,  whether  the  Court  below  decided  right 
in  saying  this  action  was  sustainable.  This  involves  the 
question  whether  it  should  have  been  trespass  vi  et  armh 
or  trespass  on  the  case. 

Though  the  declaration  chargesybrc^  by  way  of  induce- 
ment, yet  it  wants  those  parts  which  are  pecidiar  to  tresr 
pass,  as  against  the  peace^  &?c.  There  being  nothing, 
dierefore  which  designates  it  a  declaration  in  trespass,  but 
die  whole  tenor  of  it  being  in  case,  it  shall  be  taken  to  be 
case,  according  to  the  principle  of  Byrd  v.  Cocke.(b)  {b)  1  Wash. 

The  Court  will  depart  fix>m  the  strict  law  of  England,  in  ^^ 
niatters  of  practice,  where  it  is  too  rigid.      Thus  in  case 
for  slander ;  after  verdict,  Ae  Court  will  not  inqwire  whe-  (c)  1  Wash. 
Aer  the  wojds  were  actionable  or  not.(c)  r^'n^"^^^  ^ 
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If  Ar,  180A.  If  we  are  left  unfettered  hf  the  decisions  of  the  Sn^imh 

yj]^|j^  Courts,  no  good  reason  can  be  given  wlgF  lAit  oef tra  ia  not 

▼.  cof^  as  well  as  trespass.  The  defendant  bas'the  same  i^por- 

^*  tunity  of  defending  himself,  has  as  ftill  notice  of  the  pfaua* 


tiff's  cause  of  action,  and  may  be  as  fully  prepared  for  triaL 
Why  not  permit  caae  or  tre9pas9^  in  this  instance,  wbe& 
you  may  have  trar}er  or  tre9pa$9i  detinwy  replevin  or 
trespaeey  and  in  such  a  variety  of  cases,  elect  to  have  one 
(a)  Com^U  wctvm  or  another.(a) 

^  iCcTioN,'*      But,  in  truth,  the  reason  why  the  Cowls  of  Etigkmtl 

^  (M)  u^.  supported  trespass  was,  that  the  King  was  entitled  to  a  fine 

'•Pleadbr."  in  that  acdon,  which  he  would  lose  in  caae*{i} 

W^^^**-      In  the  passage  cited  firom  the  third  volume  of  Mhci' 

stone's  Commentariesy  page  123.  it  is  swl  that  die  remtdj 

for  an  immediate  injury  to  the  pers<»  or  prc^i^iy  of  asio^ 

dier,  is  usually  by  an  action  of  trespass  vi  et  armis^    This 

is  permissive  only,  and  not  exclusive. 

No  case  has  been  cited  which  comes  up  to  this*  Here 
is  no  violence  charged :  it  goes  for  consequential  damagea 
only#  There  is  a  recital^  indeed ;  but  it  concludes,  in  ctii- 
sequence  tfthis  act  the  plaintiff  is  entided  to  damages* 

This  is  simply  an  action  on  the  case  for  consequmtial  da* 
mages,  arising  from  the  negligence  and  folly  of  the  defendant : 
and  the  pluntiff  having  obtained  a  verdict  commensurate  wicfer 
the  injury,  the  Court  will  not  deprive  him  of  it  by  too  rigid 
an  adherence  to  technical  objections. 

Wickham^  in  reply.  If  this  cause  really  turned  upon  die 
point,  on  which  the  counsel  on  the  odier  side  have  placed 
it,  it  ought  not  to  have  taken  up  a  moment  in  argunicat» 
It  was  presumed  by  us,  that  they  would  hai'e  attempted 
to  shew,  that,  though  this  action  in  appearance  is  case^  yet 
in  truth  it  is  trespass.  They  have  endeavoured,  howeveiv 
to  prove,  that  for  trespass  assault  and  tattenfy  cass  will 
He. 

It  is  unnecessary  to  reason  on  the  pmprie^of  kei^ing  up 
,  ^  ^  ^  the  boundaries  of  action :  it  is  a  settled  rule  of  lan»  duft 
coeie.  '  they  mtutbt  i«-eserved.  In  1  Watk,  333.(c)  diis  principle 
t^iB^Sf*""  r««ogni«ed}  and  in  6  Term  iP«^..  !»•.(*)  Ld.  Kem^ 
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ia  gmngbis  c^nicm,  expressly  tays,  4at  "  the  bounda-  may,  laoa 

^^  ries  of  ftctions  should  be  k  ept  up."  Taylcv 

Tbia^  then,  is  an  action  dn  the  case;  and  the  qiKstion  .v. 

is,  whether  cass  can  be  maintained  for  sudi  a  teespass  - 


M  this,  committed  with  force. 

The  case  of  Weaver  v.  Ward^(a)  which  was  cited  and  (a)   Mobartp 
velied  upon  as  law,  in  the  case  of  £«wntf  v. -Bftiy,(A)  is  ^^j '  3  ^^^^ 
the  very  case  at  bar.     That  was  an  action  of  treepoie^  ^^^' 
mssauit  and  battery  for  an  injury  done  to  the  plaintiff  by 
the  defendant's  negiigendy  dbcharging  his  musket,  while 
they  were  both  innocently  engaged  in  performing  military 
exercises,  in  opposite  companies  of  the  trained  bands  of 
London.    The  case  of  Underwood  v*  Hewson^^c)  is  also,  (c)  Stra,  596^ 
in  principle  like   the  present.     There  the  defendant  in 
vncocking  his  gun,  discharged  it,  uid  wounded  the  plain* 
tiff  who  was  looking  on ;  and  it  was  holden  that  trespaoM 
lay.     Nor  does  the  wilfulness  of  the  act  make  any  differ* 
«ice :  as  appears  from  the  cases  of  Weaver  v.  Ward  and 
Leame  v.  Bray<,  just  cited,  and  also  from  Day  v.  £d^ 
VHirds.{d)    In  Hobart^(e)  it  is  stated  by  the  plea  that  the  (<0  ^^''^ 
defendant  accidentally^  and  by  misfortune^  and  e^gainst  his  (e)   in  die 
wiUj  in  discharging  his  piece,  wounded  the  plaintiff,  8cc.  ^^^"^  ^LJ^' 
But  it  was  held,  that,  if  there  be  the  slightest  degree  of 
vef^kgencey  trespass  was  the  proper  action :  nothing  but 
inevitable  necessity^  or  where  the  aa  was  ^  utterly  without 
^^  the  fault"  of  the  defendant  would  excuse  him.      Besides, 
was  it  ever  stated  in  a  declaration  for  trespass^  assault  and 
pottery  J  that  the  defendant  committed  the  act  vnjfidfy  ? 
^   This  is  exactly  the  same  thing  as  if  in  a  common  case  of 
assault  and  battery,  the  party  should  bring  case  for  conse- 
quential  damages,  and  state  the  battery  by  way  of  induce^ 
ment.    Has  such  an  action  ever  been  maintained  either  ia 
fngtandy  or  in  this  country  i 

But,  says  Mr.  \Callj  this  action  was  brought  for  conse<« 
fuential  damages  only ;  for  expenses  incurred  in  medicine 
and  attendance.  Are  not  all  damages  consequential? 
ffis  argument  proves  too  much.  For,  if  the  plaintiff  can 
recover  cmly  for  damages  hnmeiBate  on  the  iquiy,  then,  as^ 
m  trespoit^  no^dapAges  nt  cotemporane9us  wHh  the  w^ 
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MAY,  1808.  none  could  be  recovered.    But  it  is  the  constant  practice,  in 
^'fJT't^  actions  of  trespass,  assault  and  battery,  to  give  in  evidence 

▼.         the  injury  sustained  from  the  act.   . 

"      '        The  authorities  are  often  misapplied  by  not  adverting  to 


a  disuaction  in  the  term  immediate.  It  is  used  by  Mr*  Call^ 
in  die  present  case,  in  reference  to  time  only ;  whereas  it 
should  be  used  with  reference  to  the  acty  and  not  to  the 
damages  consequent  thereon ;  it  should  be  used  as  opposed 
to  mediate^  or,  where  there  is  no  intervening'^  agent.  Hius^ 
if  a  man  throw  a  log  of  wood  across  the  street,  and  another 
fell  over  it  and  get  injured,  case  only  lies  for  the  consequen- 
tial damage;  but,  if,  in  throwing  it,  he  strike  anothert 
trespass  lies  for  the  immediate  injury. 

If  it  be  knv^  that  case  for  consequential  diCmages 
will  lie  upon  such  facts  as  these,  surely  some  authorities 
could  be  found  to  support  the  action  ;.but  not  one  can  be 
produced.  Such  an  action  would  be  contrary  to  all  princi* 
pie.  For  if  the  pkdntiiF  could  bring  one  action  for  conse- 
quential damages,  he  might  bring  twenty;  as  for  loss  of 
business,  purchase  of  a  wooden  leg,  fitting  it  on,  the  ex- 
penses of  the  doctor,  nurse,  &c. 

In  the  report  of  the  case  of  Scott  v.  Shepherd^  by  Wtl- 
(a)  3  Wili.  son,(a)  the  declaration  is  given,  in  which  all  the  circum- 
*^'  stances  and  consequences  flowing  from  the  act  are  as  fully 

stated  as  in  this  case ;  and  no  doubt  was  entertained  but 
that  trespass  was  the  proper  action.  All  the  Judges  agreed 
in  this;  though  Judge  Blackstone  thought  that  trespass 
did  not  lie  for  Scott  v.  Shepherd,  because  of  the  inter- 
mediate agency  of  others,  and  because,  on  the  first  light- 
ing of  the  squib,  the  force  as  proceeding  from  Shepherd 
had  ceased,  and  it  received  a  new  impulse  and  direction 
.     from  others. 

In  i  Lilly^s  Entries^  428.  and  455.  there  are  precedents 
of  declarations  in  trespass,  assault  and -^battery,  in  which 
the  particular  circumstances  of  the  case,  and  the  conse- 
quential damages,  are  stated.    The  per  quody  in  trespass, 
(A)   2  Ld.  tt  ^d  merely  In  aggravation  of  damages.(*) 
jffe^Wr  ^^'      Only  one  case  has  occurred  in  which  aa  attempt  was 
Clarh,         made  to  recover  consequential  damages,  for  a  trespass^ 
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assault  and  battery,  in  a  ne^  and  subsequent  action.  Hiat  mat,  180S. 
was  the  case  of  Fetter  v.  Beaiey  reported  in  1  Sali.  ll.(a)  '^^rj^^^^ 
But  the  Court  held  that  the  action  would  not  lie.  v. 

It  appears  clearly  that  the  present  is  nothing  but  an  action       *^"    ^' 


of  assault  and  battery  misconceived.  (a)  See  alsa 

I  come  now  to  consider  the  cases  cited  by  Mr.  CalL        339  ^nd^esS! 

Such  authorities  as  Aleyn  ^nd  Style  may  with  propriety  be  |-  C-    ^'ww'' 
cited  in  tracing  the  history  of  the  law ;  but  when  decisions  V'^^- 

reported  by  them  have  been  oveituled  by  all  modem  deter* 
minations,  they  ought  not  to  be  regarded. 

The  case  of  Watson  v.  Norbtiry^  in  Style  3.  and  201. 
may  or  may  not  be  law ;  but  it  has  no  bearing  on  the  pre- 
sent case.  The  action  was  brought  for  unlawfully  procu- 
ring a  commission  of  bankruptcy  against  the  plaintiff,  and 
breaking  open  his  shop  in  executing  it.  They  were  sepa- 
rate and  distinct  acts  and  might  admit  of  different  reme- 
dies ;  one  for  the  loss  of  credit  in  consequence  of  the  com- 
naission  of  bankruptcy,  the  other  for  the  injury  in  breaking 
open  his  shop. 

Aleyn  reported  during  the  commotions  produced  by  th^ 
civil  wars  ;  and  is  an  authority  not  much  to  be  relied  on* 
In  his  report  of  Cooper  v.  St.  John^  page  84.  the  case  is 
made  to  turn  upon  the  question,  whether  the  action  should 
have  been  trespass  vi  et  armis  or  casie;  but  he  has  left  us 
totally  in  the  dark  as  to  one  important  fact,  which  would 
make  the  one  action  or  the  other  proper:  he  has  not  told 
us  whether  the  fence  was  on  the  land  of  the  plaintiff,  or  of 
the  defendant.     In  2   Vin.  Abr»  2.  pi.  6.  this  case  from 
Aleyn  is  noticed.     Finer ^  who  is  a  mere  collector  of  cases, 
cites  one  from  the  Tear  Books,  which  Aleyn^xa  this  case  of. 
Cooper  v.  St.  John,  says  is  not  law.     Finer,  however, 
inserts  it,  and  leaves  it  to  the  Courts  to  decide.    Style,  130. 
reports  the  same  case  of  Cooper  v.  St.  John,  and  makes  it 
quite  a  difFerpnt  action.     This  shews  the  loose  manner  in 
which  they  retported  at  that  day.     Again,  this  case  is  men- 
tioned in  5  Fin.  Abr.  404.  pi.  8.  where  it  is  said  that  the 
fence  was  not  on  the  land  of  the  plaintiff*.     This  circum- 
stance xufakes  the  case  more  intelligible.     For,  if  the  fence 
Vol.  II.  3  I 
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MAT,  1808.  were  not  on  tbe  bmd  of  thepbtntiff,  he  ccmklnotbrhi^lrw* 
^*Taylo^  P^^f  ^^^  ^  owner  of  the  fence  only.     The  plaintiff  cotdd' 
V.         only  recover,  in  case^  for  the  damat^  done  to  him  by  the 
_  cattle  getting  into  his  field. 


The  point  cited  by  Mr.  CaU^  from  2  Fm.  8.  pJ.  14.  wa« 
merely  stated  by  the    Court   arguendo^  in  the  case  of 

(^^•^'  V.  Slater.{a)      In  pi.  15.  of  the  same  page,   Vhur 

(*)  3  Ld.  refers  to  the  case  of  J?fynoAA  V.  CVlflrri^,(*)  where  the  dis- 
X^fiS^  tinction  is  taken  between  trespass  vi  et  artnts  and  trespass 

on  the  case  But  in  pi.  13.  of  page  7.  he  gives  the  deci- 
sion  of  the  Court  on  the  main  point  in  —  v.  Slater ; 
which  was  cote  for  causing  the  plaintiff  to  be  arrested,  and 
maliciously  charging  her  with  felony.  Sec.  but  it  neither 
being  stated  that  the  defendant  arrested  the  plaintiff  ^^  his 
own  authority,  nor  appearing  that  there  was  any  false 
imprisonment,  the  plaintiff  had  judgment.  But,  if  there  be 
a  direct  trespass,  if  the  defendant,  by  his  onm  authority ^ 
maliciously  make  an  arrest,  case  will  not  lie ;  as  was  setded 
D  ^ooP'^  "^  Morgan  v.  Ifughes.(c)  There  an  action  on  the  case  was 
brought  against  the  Justice  himself,  for  illegally  and  mali- 
ciously arresting  the  plaintiff  by  his  own  warrant;  but  the 
judgment  was  arrested,  because  it  should  have  been  ires^ 
pass.  The  injury  arising  from  the  Justice's  own  act  in 
unlawfully  issuing  th^  process,  made  him  a  trespasser 
ab  initio* 

The  case  of  the  Kin^s  farmer,  noticedin2  Vtn.  2,  pi.  14b 

{a)\S(dk.lO.  is  like  that  of  Pitts  v.  Gainee,(d)  cited  in  2  Kin.  7.  pi.  11. 

where  it  was  held  that  case  would  lie,  because  the  plaintiff 

who  was  captain  of  the  ship  had  no  property,  but  only 

declared  as  a  particular  officer. 

2  Vin.  2.  pi.  10.  cites  the  case  of  Lerwson  v.  Ktrk,  Crom 
Jac.  265  f  where  it  is  only  said  by  counsel  that  the  action 
ought  to  have  been  trespass;  but  the  Court,  very  properly, 
decided  that  it  should  be  case*  It  is  not  law,  but  a  mere 
dictum  when  it  is  sjud  that  either  trespass  or  case  would  lie 
upon  the  facts  stated  in  that  cause.  In  4  Bac*  Abr.  589u 
it  is  cited  merely  to  shew  that  a  master  may  maintahi  itt 
Action  against  his  servant  upon  such  circumstances* 


The  nest  wdiorkjr  rdkd  onby.Mr..Gd^  18  2  Fin.  13.  mjly,  1806 
^^  -*D.  Mrbore  it  jy9  Mid  that  cast  lies  for  bumvug  dctdi^  jEsf  c      ^w^*^ 
This  loose  note  may  in  many  ca^s  be  law,  and  in  many         ▼. 
-Gd^x^  nQt^  according  to  tbe  circiun&tances.     If  the  act  \ 

lya^  f»mie^a$c^  .as  by  t^iog  a  fire-brand  and  setting  fire  to 
ji  hoM^e  9vUch  was  qcHisumed  together  w^h  the  deeds,  &£• 
Sre9pa99  wpMld  be  the  pr^^er  remedy ;  but  if  the  defeaudant 
^ept  his  $re  ^  n«gligei>tly  titbit  it  consumed  the  house  gf 
J3ii$  i^eigl;it;>Ofir,  with  the  deeds,  &c.  then  it  should  be  c^ofi 
ibr  cQASj^qmential  dam^es. 

In  1  Fin.  59«.  th^  case  of  Boofh  ^  Oliver^  firon*  SoUe^ 
is  cited,  where  the  defendant  pu^ed  down  the  wall  which 
divided  the  houses  of  the  plaintiff  and  defendant,  and 
fii^o  puUedoff  ithe  tiles  from  the.  house  of  the  plaiotiff, 
^r  fiW  the  w^Oer  capie  into  the  plaintiiTs  house  and  K9^ 
;ted  the  t^nben  Now,  if  the  waU  was  upon  the  defendant's 
^w]n  land,  as  ^t  pxobMy  was,  the  plaintiff  could  not  bring 
^rtspassy  but  case  for  consequential  damages* 

The  case  in^'ro.  Jac.  :^55.  never  turned  upon  the  distinct 

4io[n  between, tr^^/!a^^  ami  casp.    \t  mi^  h^p^  that  case 

.was  the  proper  action »  because  the  deed,  the  fe^  of  whic]^ 

was  torn  off,  might  or  might  not  be  the  property  .of  tk^ 

plfi^U^,  |tie  bei]|^  >n>erdiy  ii?if eijested  >n  an  ann\uty  for  ,life 

S!ecui;ed  by  ,it.     &>,  in  Aleyn%  22.  the  ground  of  ,the  dctioii 

waafor  throwing  the  eptrails  pf  dii^eased  catitkf  »)((>  thf 

pl^ntiff^s  field.  I'l^pbably,  the  defppdwt  had  leaye.tQ  throw 

entrails. there, jitt^</w?r«//^fn*/  hut  m  4Qi»g  U  he  cKr^Vf 

those  oi  distempered  cattUj  whereby  the  murrain  was  com* 

jnunicate^  fo  ^e.pl^ntiff's  catde.     Xhe  sole  questi^  tl^ere 

was,  whether  the  plaintiff  ought  not  to  have  stated  U^ 

number  of  his  catde  which  died  of  the  disease. 

;l,l  Mod*  W^.(a)  wasanjiction  on  the  cj*se  for  a  malicious  M  ,^«*  .^ 

Leacvi  edn* 
prpisecution  without  probal^t^  cause  j  but  what  is  there  /said,  in  notst. 

.  is  a  n\ere  coTwersation  .^^m^ng  the  Judges,  as  the  c|ise  WA# 

never  decided. 

In  6  £asi^  388.  the  objection  .vas  that  the  huab^id 

^pi^t  an  aaiop  without  joining  his  wife^.     If  for  the  b^t* 

tery  of  tl^e  wife,  the  husband  must  join;  but,  if  for  conse* 
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MAY,  t808.  quential  damages,  not.  This  case  turned  w1k)%  upon  the 
circumstance  of  its  being  an  action,  broa|^t  t^  tbe  husband 
singly  for  an  injOry  done  to  the  wife. 

All  the  modem  caaes  cited  cm  the  other  side,  which  hare 
any  application  to  this,  from  3  Ld.  Raym.  1216.  dowa  to 
the  present  time,  were  caaes^of  property  and  not  of  per- 
sonal  injury.  A.  takes  the  property  of  B.  and  turns  it  into 
mcHiey.  There  the  plaintiff  may  waive  the  force  and  go  for 
the  money.  Or,  if  he  keep  the  property  in  his  own  pos- 
session, the  plaintiff  may  bring  detinue,  or  trover,  or  tres- 
pass, at  his  election.  Take  away  the  force  in  all  such 
cases,  and  the  property  remains ;  but,  take  ilway  iibc  force 
in  this  case,  and  what  remains  !^ 

The  precedent  in  1  Mod.  Entries  depends  iq>on  its  own 
principles.  That  was  an  action  for  negligently  managing  a 
boat.  If  the  injury  had  merely  arisen  from  the  winds  and 
the  waves,  the  captain  would  not  be  liable.  Perhaps  he  was 
struggling  against  both,  but  was  considered  liable  for  not 
having  a  sufficient  boat,  sails.  Sec. 

This  is  said  to  be  a  peculiar  case.  WhaA  is  it  but 
the  common  case  of  a  trespass  where  the  consequences  are 
natural  and  direct  ? 

But  the  reason  of  the  law  has  been  gone  into ;  and  we 
are  told  that  the  plaintiff  will  lose  his  verdict,  if  the  dis- 
tinction which  we  contend  for  should  prevaiL  This  argu- 
ment will  fit  any  case.  It  would  apply  as  well,  if  the  plain- 
tiff had  brought  an  action  of  deht  or  a  bill  in  equity. 

Monday <^  May  16.  The  Judges  delivered  their  ojh- 
nions. 

Judge  TucKEK.  Rainbow  brought  an  action  on  the  east 
against  Taylor  for  shooting  off  a  gun,  and  wounding  him 
in  the  teg,  *^  so  that  his  leg,  by  reason  thereof,  was  oU^ed 
^  tobe  amputated  and  taken  off,  and  then  the  plaintiff^s  bu- 
^*  siness  in  the  mean  time  was  in  consequence  thereof  ne- 
*^  glected;  and  the  plaintiff  put  to  great  expense  in  the 
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H  cures''  8w.    The  dedantkm  liegins,  **  For  tint  whereas  may,  180^ 
^  the  deleiidaiit,  vnihjhrce  and  anmy  a  certain  gun,  load*  ^*^rj«Io«^ 
*^  ed,  &c«  did  shoat,"  &c.    It  it|^ar8,  firom  a  bitt  of  ex*        ^  ▼• 
ceptionft  at  the  trisd,  that  it  was  proved  Aat  the  defendant^      *"* 
dirou^  negkctif  and  for  want  of  due  caution^  but  without 
any  (design  to  infure^  discharged  a  loiided  gun  in  a  public 
fhpt^  where  many  peoide  were  assembled,  and  that  the 
contents  were  lodged  in  die  ]daintiff's  leg,  in  consequence 
of  which  it  was.cnt  off;  that  he  was  thereby  unable  to  cany 
on  his  business,  and  put  to  great  expense  in  the  cure,  &c* 
And  the  opinion  of  the  Court  was  required  as  an  instruc- 
tioa  to  the  Jury,  whether  the  plaintiff  could  maintain  this 
action,  upon  these  facts.    The  Court  behtg  of  opinion  diot 
he  could,  there  was  a  verdict  and  judgment  for  the  jdaintiii^ 
which  was  affirmed  in  the  District  Court,  from  which  judg* 
ment  there  is  an  appeal  to  this  Court. 

The  great  point  in  question  in  this  cause  is,  whether  the 
plaintiff  ought  to  have  brought  an  action  of  trespass  vi  et 
crmis  for  this  injuiy,  and  alleged  the  loss  of  his  leg,  the 
expense  of  the  cure,  and  the  consequent  inattention  and 
neglect  of  his  business,  by  way  of  aggravation  of  his  da- 
mages ;  or  whether  he  can  maintain  this  action,  which  is 
agreed  on  all  hands  to  be  an  action  on  the  case,  and  not 
trespass  vi  et  armis;  there  being  no  asaauH  charged,  &c« 
and  many  other  circumstances  which  clearly  designate  it  as 
an  action  on  the  case. 

There  are  some  cases  where  one  may  have  either  tres* 
pass  vi  et  armis ,  or  an  action  upon  the  case,  at  his  election; 
as  m  Wheatly  v.  Stone,  Hob.  isa  Tijyn  v.  Wingfield,  S 
Cro.  325.  and  in  a  much  more  modem  case.  Slater  v»  Ba- 
ker and  Stapleton,  2  Wils.  362.  which  is  certainly  a  very 
strong  one-«-being  a  special  action  on  the  case  for  imskil- 
fully  breaking  and  disuniting  the  callus  of  the  pl^ntiff's 
leg,  after  it  had  been  set,  and  the  ca//t/«  formed.  The 
plaintiff  declared  upon  their  undertaking  the  cure  of  his  . 
kg,  which  had  been  broken  and  set,  and  the  callus  of  the 
fracture  formed ;  and  that,  not  regarding^  their  promise, 
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after  verdyict  it  was  ,ob}«etBd,  that  it  ought  to:liav3e  been 
ttospass  vi  et  armh;  but  it  was  anawn^  bj  the  QcMut, 
Aat  it  was  ignorance  and  uaskilfulness  to  do  ooatnuy  tm 
the  rule  of  practice  in  the  profiesaion,  for  wludi  diis  aotMA 
would  lie,  and  the  plaintiff  had  judgment.  The  plakrtii^ 
m  this  case,  having  declaimed  upon  a  qpecial  undertaking  t^ 
cure  his  leg,  seems  to  have  been  entided  to  his  actioft 
founded  upon  that  undertakings  although  die  means  inada 
use  of  to  effect  a  cure  mig^  have  been  s^ich,  as,  if  not 
founded  upon  a  previoua  contract,  and  cfinxent  on  die  pait 
of  the  plaintiff  to  eubmit  to  whatever  they  might  tUnk 
proper  to  be  done  for  his  cure,  might  have  amoonced  to 
g  violent  .^^otA  ofthefieace*  As,  suppose  a  surgeon  ealU 
ed  in  to  amputate  a  leg,  .should  do  it  in  die  wvong  place, 
or  so  unskilfully,  as  to  render  a  aecottd  amfiatation  in  aao* 
ther  part  indispensably  necessary ;  although  die  cutdng  off 
the  leg  would,  .widiout  the  patient's  consent,  weH  have  juar 
tified  an  action  of  trespass  vi  et  armis^  yet,  being  done  wida 
his  consent  J  atid  in  die  way  of  his  profee^on  and  undmr* 
taUng^  an  action  of  trespass  on  die  case,  (founded  upon  hia 
ignorance  and  ttnskiyiUness  in  pcafotming  what  he  had  un* 
dertaken,)  would  seem  to  be  the  proper  remedy,  and  not 
trespass  vi  et  armh*  But,  where  there  ia  no  auch  un^ei^ 
taking  or  agreement  on  the  part  of  die  defendant,  nor  anjr 
consent  or  agreement  on  the  part  of  die  .{daindff,  die  dkk 
tincdon  asjaid  down  by  Lord  Ch*  J.  Raymond^  in  die  case 
f^JReynolde  v*  Clarkcy  2  Ld.  Haym.  1402.  and  1  Str{mg€^ 
634.  is,  that,  where  the  act  done  is,  in  itself,  an  imme£aie 
injury  to  anodier's  person  or  proper^,  there  trespass  vi  ^ 
mrmis  will  lie ;  but  where  die  act  is  not  immediately  inj«« 
nous,  but  only  by  consequence^  and  coliatersdly^  there  no 
acdon  of  trespass  vi  et  armis  wiU  lie,  but  a  special  aotioa 
imSh^case  for  the  damages  consequent  <>n  sUch  act.  Thia 
distinction  is  adopted  by  Judge  Blackstone  in  his  Commea- 
ttaries,  vol.  3.  p.  123.  The  same  was  adopted  by  die  Court 
x>f  K.  B.  in  the  case  of  How€trd  V.  Bankes^  2  Burrow^  1 114. 
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wllich  was  w  acthn  en  the  ceue^  for  dsmage  done  to  the  may,  laoa 
plaiatiff'a  ccUiery,  by  what  the  ddFendant  had  done  hi  his  ^^^^|^ 
wwn  ccX&erjj  and  whhm  his  onvn  soiL    On  a  motion  in  ar*    ^J^ 
rest  of  judgment,  the  Comt  said,  •*  The  plaintiff  describes  ' 

^  in  his  declaration  a  fact  wUch,  as  it  comes  out  at  the 
**  ^al,  nmfy  or  may  not^  be  a  proper  itrict  trespass*'*    It 
aail^t,  at  the  trial,  be  proved  to  be  either  trespass^  or  casCy 
according  to  the  evidence.    And,  it  appears,  that  it  woe 
here  proved  at  the  trial,  to  be  tr^pass  upon  the  case.    Ir  it 
Ilad  been  proved  to  be  trespass  vi  et  armtSy  the  plsuntiff 
must,  in  that  eveAt,  have  been  noksuitsd.    The  case 
of  Harker  et  al*  v.  Btrbeck  et  al*  ^  Burr.  1556.  was  also  an 
action  on  the  cate^  in  which  the  plaintiffs  declared  ihat  they 
were  lawfuDjr  entided  to  the  sde  liberty  and  privflege  of 
digging  for,  getting,  and  raising  lead-ore,  within  a  certam 
idaee,  and  that  the  defendants,  intending  to  iiifure  them, 
and  to  deprive  them  of  all  the  benefit  and  advantage  of 
getting  and  rsusing  lead-ore,  did  sink  for,  and  raise,  a 
large  quantity  within  the  same  limits ;  whereby  they  were 
deprived  of  the  benefit  and  advantage  of  their  privilege* 
Upon  a  special  case  stated,  the  Court  was  of  opinion,  diat 
die  plaintifb  being  in  possession  of  die  mine,  the  injury 
done  was  a  trespassy  and  that  the  action  ought  to  have 
been  trespass  ;  and  judgment  was  given  for  the  defend- 
ants.   The  same  case  is  reported  by  Sir  TVtlliam  Black* 
stone^  vol.  1.  482.   He  concludes  the  opinion  of  the  Court, 
as  delivered  by  Lord  Mansfield^  in  these  words :  ^^  The 
^  plaintiff  is  cestui  que  trust  in  possession,  and  therefore 
^  was  entitled  to  an  action  of  trespass,  and  no  other, 
**  for  die  present  iiyury.'*    These  authorities  clearly  shew, 
that  the  rule,  as  to  the  distinction  of  these  actions,  is  now 
ietded,  that  where  the  act  done  is  an  immediate  injury  to 
another's  person  or  property,  and  wtlhout^  or  against  his 
eonserH  or  agreement^  there  the  proper  and  only  remedy  is 
by  action  of  trespass  vi  et  armis.(a)  (a)  I  Stp^ 

But  here  another  distinction  occurs.    It  is  add,  that,  -to 
tonstitute  a  trespass,  for  which  an  action  of  trespass  vi  et 
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]fltY;i806.  armk  is  nouBtainaUe^  the  act  canskig  tlici'iBJttiy  imist.be 

Tjwlor      voluntary ^  and  wiA  some  degree  oi fault;  for  if  dotie  frtbo- 

V^     luntarihfj  nai  withbutfsuilt,  bo  action  of  trespass  vi  H  ttr^ 

mis  lies»(a)    Asy  where  the  defendant  drove  the  pUuntiff^s 


(a)  1  E4t     sheep  oat  of  his  ozvh  ground  with  a  dog  diat  chased  and 
cites  4  Burr,  ^^lowed  diem  into  the  plaintiff^*  ground,  it  was  held,  diat 
138^  m^  **  defendant  might  justify  chasing  the  sheep  off  his  owb 
T.  Warii        ground,  and,  as  the  dog  could  not  be  suddenly  called  in, 
the  trespass  and  injury  was  involuntary,  it  appearing  that 
the  defendant  had  called  the  dog  in ;  and  the  defendant  had 
judgment.     But  diat,  in  an  action  on  the  case^  it  is  no  ex- 
cuse for  a  defendant  that  an  injury  was  iavoJuntary  aa  hb 
part ;  for  if  any  damage  is  caused  to  another  from  ihefoifyf 
or  want  of  due  care  and  caution  in  such  defendant,  an  ac- 
(A)  3  £tp*    tion  on  the  case  lies.(&)    As,  where  an  imruly  horse  is 
brought  into  a  place  of  public  resort  to  break,  though  the 
person  might  not  intend  to  do  an  injury  to  any  one,  yet, 
if  the  horse  kick  or  otherwise  hurt  any  one,  he  sfaaU  have 
an  action  on  the  case ;  for  it  was  folly  and  want  of  care  to 

(c)  S  Lev.  73.  bring  him  to  such  a  place,  for  such  a  purpose.(c)  But,  in  this 

case,  the  injury  might  have  proceeded,  not  from  the  imme- 
diate act  of  the  defendant^  viz.  the  bringing  the  horse  into 
the  puihc  place,  but  from  a  consequential  act  of  the  horse, 
which  it  was  the  defendant's  folly  not  to  have  guarded 
against.  But,  if  the  defendant  had  rode  over  any  person 
in  a  public  place,  unless  his  horse  had  suddenly  taken 
fright  and  run  away  with  his  rider  against  his  will,  the 
authorities  are  clear,  that  an  action  of  trespass  vi  et  armis 

(d)  Bull.  K.  would  have  been  proper.(^  For,  where,  from  the  nature 
^3^  3^  w^  ^^  ^^^  ^^^'  ^^^  ^^^^  ^^  ^/ffc^  when  and  where  it  was  done, 
41 1»  413.       mate  it  highly  probable^  that  some  personal  damage  will 

immediately  happen,  thereby  to  somebody  then  present,  in 
a  public  place ;  as  v.  here  the  defendant  threw  a  lighted 
squib  into  a  market,  which  was  tossed  to  and  fro  till  it 
struck  the  plaintiff's  eye,  and  put  it  out,  th^re  tnespass  vi 

(e)  Scntt  V.  ^^  armis  is  the  proper  action.(^) 

Sbeppard,  3 
WiU.  403  3 
Bl.  Bep.  892. 
S.C.  ^ 
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The  case  of  ih^ley  v.  Hmfard^  2  H.  Bl.  402.  which 
was  an  aetion  on  the  coie  against  a  master  for  injury  done 
to  the  phontiff 's  chaise,  hy  his  servant's  negligently  driving 
his  cart  against  it  in  the  highway,  may  seem  in  contradic- 
tion to  the  cases  I  have  before  cited.  But,  it  must  be  re- 
elected, that  that  was  an  action  against  the  master^  not 
against  the  servant  who  committed  the  injury.  And,  on 
moticm  in  arrest  of  judgment,  for  that  the  action  should 
have  been  trespass  vi  et  armis,  the  Court  said  it  would  be 
diSkute  to  put  a  case  where  the  master  could  be  considered 
as  a  trespasser,  for  an  act  of  his  servant^  not  done  at  his 
command.  But,  i^  Savignac  v.  Roome^  6  T*  R.  125.  the 
Court  of  King's  Bench  decided  otherwise,  and  arrested  the 
judgment,  because  the  action  brought,  was  an  action  upon 
the  case  instead  of  trespass  vi  et  armis.  And  the  decision 
in  Ikuf  V.  Edxvards^  5  T.  R.  648.  ivas  to  the  same  effect. 

In  the  present  case  the  plaintiff  begins  his  declaration 
with  complaining  against  the  defendant  in  a  plea  of  tres- 
pass  on  the  cascj  ^^  for  this,"  &c.  The  whole  declaration  is 
manifestly  a  declaration  in  case^  and  not  in  trespass  vi  et 
arnUs*  In  Byrd  v.  Cocie^  1  Wash.  232.  this  Court  ob- 
served, that  the  declaration  being  in  debt^  although  after  a 
verdict,  they  could  find  no  authority  to  justify  a  rejection 
of  that  part  as  surphtsage^  which  designated  it  to  be  an 
action  oi  debt;  and  for. that  reason  reversed  the  judgment* 
The  case  of  Gibbons  v.  Jameson^  Nov.  15,  1804,  was 
reversed  upon  the  same  point,  because  the  plaintiff  had 
brought  an  action  of  debt  for  military  certificates. 

With  respect  to  the  special  damages  which  the  plaintiff 
would  be  entided  to  recover  in  consequence  of  this  injury, 
it  is  said  that  many  things  may  be  laid  in  aggravation  of 
damages,  for  which  alone  trespass  would  not  lie.(a)    And  /0>  ^^,  j^,. 
the  case  of  Scott  v.  Shepherd^  3  Wils.  403.  furnishes  a  pre-  ^'  ^\  •^' 
cedent  of  a  declaration  that  would  be  proper  in  such  cases.  Brooku. 
And,  as  no  objection  was  taken  to  the  declaration  on  that 
ground,  nor  to  the  damages^  which  were  evidendy  pven 
not  only  as  a  recompense  for  the  loss  of  the  plaintiff's  eye. 

Vol.  II.  3  K 
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MAT,  180a  and  the  pain  he  suffered  from  4iat  injury,  but  aho  as  %  9a* 
^'^T'T^  tisfaction  for  the  expense  he  was  put  to  in  die  cure^  I  ooa*' 

V.         ceive  that  it  affords  a  strong  presumption  that  it  was  not 

Rainbow.    ,.  ,  ,     ^ 
^  uable  to  any. 


This  is  undoubtedly  a  case  of  very  great  harddiip,  and*I 
have  felt  every  disposition  to  support,  if  possible,  the  ver- 
dict of  the  Jury ;  but  the  authorities  are  too  strong  and  ccm* 
elusive  against  this  action,  in  its  present  form.  I  liierelbm 
think  the  judgment  must  be  reversed,  and  judgment  givm 
that  the  plaintiff  take  nothing  by  his  declaration,  &c* 

Judge  Roane.     There  is  no  position  in  the  law  mors 
clearly  established  than  this ;  that,  ^^  wherever  the  injury  is 
**  committed  by  the  immediate  act  complained  of,  the  ac- 
(tf)  Day  T.  **  tion  mt£St  be  trespass."(a)    This  doctrine  is  also  to  be 
EdmartU,  5  found  in  a  great  variety  of  odier  cases.     In  Leame  ▼•. 
649.  Bray^(b)  the  Chief  Justice  says,  that  **  if  the  injurious  act 

(^  «^»  a  be  the  immediate  result  of  the  force  originally  iqjplicd  by 
^^  the  defendant,  it  is  the  subject  of  an  action  of  trespass 
^^  vi  et  armis  by  all  the  cases  ancient  and  modem ;  and  diat 
*^  it  is  immaterial  whether  the  injury  be  wi^iU  or  not.** 
JHe  then  refers  to  several  cases  which  are'  entirely  andl>- 
gous  to  the  case  before  us ;  as,  where  one  footing  at  botts^ 
for  trial  of  skill,  with  a  bow  and  arrow,  and  having  no  un- 
lawful purpose  in  view,  wounded  a  man,  it  was  hcdden  t» 
be  trespass.  So  in  the  case  of  Weaver  v.  Wardy  where  a 
like  unfortunate  accident  happened  whilst  persons  were 
knvfuUy  exercising  themselves  in  arms.  And  this  doctriae 
is  said  by  one  of  the  Judges  in  that  case,  to  be  traced  up 
to*the  Tear  Books. 
{c)%Bl.R^,  The  case  of  the  squib,  in  Scott  v.  Shepherdy(c)  goes  in* 
*^  finitely  beyond  our  case,  and  was  yet  held  to  be  trespass, 

Biackstone^  J.  dissentiente.  If  the  injury  had  been  done 
to  the  person  upon  whom  the  squib  first  alighted,  it  would 
jiave  been  similar  to  the  case  at  bar ;  and,  in  that  view,  it  is 
supposed  that  that  Judge  would  have  concurred ;  he  coidd 


Rainbow. 
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iM>t  h«re  dissented ;  because  thai  it  could  not  have  been  mat.  180& 
jHretended  that  the  injury  was  merely  conseqtiential.  ^^^vbr 

CkL$e  therefore  will  not  lie  in  the  present  instance*  This 
fieemed  to  be,  in  a  measure,  conceded  by  one  of  the  appel- 
lee's counsel ;  but  he  endeavoured  to  get  round  the  objec- 
tion by  waiving  the  trespass,  considering  all  that  part  of  the 
declaration,  which  relates  to  the  force,  as  mere  inducement, 
*svQd  going  only  for  the  consequential  injury.  No  prece- 
4lent,  however,  justifies  that  attempt  in  a  case  like  the  pre- 
sent*  It  might  equally  be  argued,  that,  in  the  case  of  a 
battertfy  a  m^  could  sustcdn  trespass  on  the  case  for  the 
pain  and  iDJury  arising  from  the  infliction  of  the  blows* 

This  concession  establishes,  however,  as  far  as  .the  con- 
cession of  counsel  can  establish  it,  the  only  material  point 
in  the  cause,  (considered  in  relation  to  the  general  ques- 
tion,) and  which  was  sufficiendy  clear  before,  namely,  that 
the  deciaration  in  question  is  a  declaration  in  case.  The 
plaintiff  tells  us,  that  it  is  so,  totidem  verbis.  It  beg^, 
^^  Thomas  Rainbow  complains  of  John  Taylor^  in  custody, 
*'  &c.  of  a  plea  of  trespass  on  the  caseJ*^  It  omits  the  con^^ 
tra  pacem;  it  has  no  averment  that  the  gun  vras  shot 
mgainst  the  plaintiff;  (allegations  which  would  naturally 
have  been  found  in  a  declaration  in  trespass;)  and,  on  the 
whole  context,  appears  to  be  a  declaration  in  case.  On 
the  other  hand,  indeed,  the  act  is  stated  to  have  been  done 
withybrc^  and  arms;  and  the  question  b,  whether  this  cir- 
cumstance, in  opposition  to  all  the  circumstances  just  men- 
tioned, will  pin  it  down  to  be  a  declaration  in  trespass  ? 

In  the  case  of  Day  v*  Edwards^  the  declaration  did  not 
indeed  charge  the  act  to  have  been  done  with  force  and 
armsj  in  so  many  words ;  but  it  charged  in  very  emphatical 
terms,  (twice  repeated,)  that  the  defendant  drove  his  cart 
^^  furiously^'*  and  that  it  was  then  and  there  "  driven  and 
**  struck  with  great  force  and  violence  against  the  car- 
"  riage  of  the  plaintiff;"  and  yet  judgment  was  given  for 
the  defendant,  on  the  ground  that  the  action  should  have 
been  trespass.  So^  in  Savignac  v.  Roome^  6  Term  Rep.  12$. 
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HAY,  t808.  where  the  declaration  charged  the  driving  one 

^"^P^^  "  '^Hf^iy  against"  another,  the  judgment  was  arrested; 

V.         because  cafe  would  not  lie  for  thb  injury.     In  that  case. 
Rainbow  •»     ^ 

'    after  observing  that  "  the  bounds  of  the  different  actioas 


^^  should  be  preserved,"  Lord  Kenyan  added,  diat  ^  Ac 
"  whole  frame  and  structure  of  the  declaration  shew  that  it 
^  is  an  action  on  the  case,  and  that  the  memorandum" 
(which  the  Judges  looked  into)  ^^  is  of  an  action  on  die 
^*  case."  This  latter  circumstance  might /^^rA^gto  (if  neces- 
sary) justify  us  in  looking  into  the  writ  and  indcrsemeni  in 
diis  case,  (6f  which  oyer  is  craved,)  and  which  expressly 
state  the  action  to  be  an  action  on  the  case.  The  case  of 
(  ^  1  w  b  ^y^^  ^*  ^^^^^/^)  seems  also  to  shew  that  the  Comt  will 
333*  designate  a  declaration  according  to  its  general  form  and 

structure* 

Considered,  however,  as  a  declaration  tn  trespassy  I  am 
strongly  inclined  to  think  that  the  trespass  is  not  suiicientlj 
charged,  being  only  under  a  qued  cum*  On  diis  pointy 
however,  I  will  merely  refer  to  the  ground  of  my  opinion 
(b)  8th  Kov.  ^"  ^^  ^^^  ^^  Ballard  v.  LeavelL{b)  If  any  akl  couM  (in 
1805.  MS.  thia  view)  be  derived  from  the  writ  and  indorsement  to 
cure  the  want  of  a  positive  averment,  that  writ  and  in- 
dorsement would  equally  shew,  beyond  all  controversy, 
that  the  declaration  is  in  case^  and  thus  cut  up  by  the  roots 
thepla^itiff's  right  to  recover. 

On  these  grounds,  I  am  of  opinion,  (however  I  may  re- 
gret it,)  that  the  decision  of  the  Court  stated  in  the  bffl  cff 
exceptions  is  erroneous ;  that  this  action  cannot  be  sus- 
tained ;  and  that  die  judgment  must  be  reversed,  and  en- 
tered for  the  defendant. 

Judge  Fleming.  Were  it  not  that  I  think  myself  tied 
down,  and  bound  by  precedents,  I  should  have  differed  in 
opinion  from  the  Judges  who  have  preceded  me  on  the 
first  great  point  in  this  cause,  (to  wit,  the  nature  of  the  ac- 
tion,) because  it  does  appear  to  me,  from  the  reason  of  the 
thing,  and  upon  sound  general  principles,  that  three  dungs 
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fndyare  eosenliidly  requisite  to  maintain  an  action:  Ist.  may,  1806. 
That  the  plaintiff  make  oijit  such  a  case  as  will  entitle  him 
to  recover ;  3dly.  That  he  state  his  case  in  such  a  manner 
as  to  afford  the  defendant  a  fair  opportumty  of  making  a 
lull  and  complete  defence ;  and  SJiy.  So  diat  a  recovery 
in  t^  suit  may  be  pleaded  in  bar  to  any  future  action  for 
the  sarnie  cause.  All  this  seems  to  have  been  done  in  the 
case  now  before  the  Court.  But  a  line  of  distincdon  be- 
tween actions  of  trespass  vi  et  armi^  and  actions  of  tres- 
pass on  the  case^  seems  to  have  been  setded  in  the  case  of 
Meynolds  v.  Oarke^ia)  in  which  it  is  laid  down,  that,  where  (a)  3  Ld. 
the  immediate  act  itself  occasions  a  prejudice,  or  is  an  in-  ^S^  stra, 
jury  to  the  plaintiff's  person,  house,  land,  &c.  the  remedy  ^^ 
is  by  action  of  trespass  vi  et  armis;  but,  where  the  act  it^ 
Meff  is  not  an  injury,  but  a  consequence  from  that  act  is  prer 
Judicial  to  the  plaintiff's  person,  &c.  his  remedy  is  by  an 
action^oiL  the  case.  And  this  doctrine  is  further  illustrated 
mid  confirmed^  in  the  case  of  Hayward  v.  Banksj  2  Burrs 
1114.  in  that  eS  JSkmker  md  others^  in  1  BL  Rep.  462.  and 
more  at  large  in  3  Burr..  ^556.  in  Scott  v.  Shepherd^  2  BU 
892*  and  in  other  cases  that  haKrit  been  already  cited.  In 
many  of  those  cases,  the  Judges  hav»  declared  the  neces- 
sity of  keeping  up  the  distbction,  to  avoid  a  coirfusion  of 
-  actions. 

It  appears  from  the  record  in  this  case,  that  the  injury 
to  the  plaintiff  was  immediate,  being  occasioned  by  the  dis- 
charge of  a  gun  by  the  appellant ;  and  that,  according  to 
,  the  caseiB  cited  above,  he  has  mistaken  his  action,  which 
oug^t  to  have  been  trespass  m  et  armisj  instead  of  an  ac- 
tion on  the  case.  And  therefore,  without  deciding  on  any 
other  points  in  the  cause,  I  am  constnuned,  imder  those 
authorities,  to  concur  in  (pinion,  that  the  judgments  of 
both  the  Courts  below  are  erroneous,  and  must  be  re- 
versed. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
ments of  the  District  and  Borough  Courts  reversed. 


4SS  Atf^m^CdurtiifApptvik. 

CraghiU  and  others,  sureties  of  Little^  against  Page, 

Governor,  &lc. 

and 

Lhtle's  Administrators  against  The  same* 

A  writ  of  in.     THESE  were  two  actions  of  debt  brought  in  the  Grenend 

S*7xSm5  Court,  on  behajf  of  Ae  Commonweal*,  m  the  name  of 

in  the  Gene-  y^kn  Page^  Governor  of  the  State  of  Virginia^  successor 

a  District     of  yames  Monroe^  formerly  Governor  of  the  said  State, 

UraTncx?*  upon  a  sheriff's  bond.    The  first  was  against  Ae  securities 

succeeding  of  WiiHom  Little^  late  sheriff  of  yefferaon  County,  for  *he 
the  rule  day    "^  ^  it.  ^  ^%      t  v 

on  which  the  revenue  tax  ^1801,  paytwk  the  let  of  October j  1802 ;  the 

office  judg-  second  was  ae^inst  his  administrators,  for  the  revenue  teoc 
mcnt     was  ^  '  ^ 

confirmed ;     (f  1j802,  payable  the  l»f  of  October y  1803.(1) 
because    the 

defendant -   -  , 

has  the  wAo/e . 

*^  th  '^^  ^^^  So  much  of  the  above  sliitement  as  is  marked  An.fia^iM,  ^ttpoaft 
writof  inqui-  ^"^  ^^  exhibits  filed  by  the  Audit^i'  in  the  respective  auks.  Tl^e 
ly,  and  plead y*ac{«  (tliough  they  could  not  judhlally  appear  to  the  Court,  no  cyo" 
to  issue.  having  bein  taken  of  tlie  bonds)  were  these :  Little  qualified  as  sheriff 
In  debt  on  a  ^  Jtffersm  Coiftity  on  the  10th  of  Kvoeinber,  1801, » and  g^ve  a  bond, 
bond  with  .dated  on  that  day,  for  the  ool)eotion  of  the  revenye  '*  in  «ir«A  nummm-^ 
^^  H  V  'f  **  w  h  ^<"»  directed,"  (not  mentiomngf  the  revenue  of  any  year  in  paitl- 
the  breach  cular,)  vshick  xoa*  the  only  bond^^r  thict  pwpoaet  he  ever  gave.  He  coa- 
be  assigned  tinued  in  the  office  of  sheriff,  and  collected  tfie  revenue  a  second  year. 
^  i2«  f ^h'  ^^  being  dwbtful,  (as  he  had  given  one  bond  only,)  whether  his  Mecuri- 
condition,  it  *»<*  *'*'*  liiible,  except  for  the  taxes  of  one  yexr ;  suit  Was  brottglft 
18  sufficient,  agaimt  j^tem  for  the  bahinoe  of  the  taxes  payable  the  Ist  of  Oetabat, 
.         .  1802»  being  those  which  accrued  during  the  first  year  of  his  aherifiaUy; 

a  judgment*  *"<^»  ^'^^  those  collected  the  eecond  year,  and  payable  tlie  1st  of  October* 
being  obtain-  1803,  for  vthich  he  had  not  renewed  his  bond,  suit  was  brought  against  hia 
ed  by  default,  adminittrator*,  (he  being  dead,)  upon  the  fame  bond  of  the  10th  of  I/b' 
inquiry  exe-  ^^^^'^^t  1801,  the  terms  of  the  condition  of  iiFhioh  Were  as  above  stated, 
cuted,  no  ad- 
vantage can  be  taken  of  a  variance  between  the  declaration  and  bond ;  nor  is  such 
bond  in  any  case,  considered  a  part  of  the  record,  unless  it  be  spread  upon  it,*  either  by 
€yer,  by  a  demurrer  to  evidence,  bill  of  exceptions,  case  agreed,  or  special  verdict. 

No  dama^et  were  laid  in  the  declaration  in  an  action  of  debtoa  a  bond  with  aCfllla* 
teral  eondition ;  but  the  judgment  was  nevertheless  sustained. 
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The  dttdaration  in  the  first  menticnied  case,  is  against  vat,  leoi. 
CraghtU  and  othersj  sureties  of  Wtlltam  Little^  decsaskz>,  cwtfW^IiBil 
and  charges  that  the  defendants,  togethciE^  with  the  said  others 
Little^  on  the  10th  of  November^  one  thoiisand  eig^t  hun-  Paum. 
dred  and  oney  by  their  certain  writing  obligatory  seded,  ' 
&c.  acknowledged  themselves  to  be  held  and  firmly  bound 
to  yamee  Monraey  and  his  successors,  governors,  &€«  in 
the  sum  of  8SQ,000^  Uc*  In  the  second  case,  the  decfami^ 
tkm  is  against  the  adtntnutratars  of  WiUiam  Littk^  de* 
eeasedy  and  charges,  diat  their  intestate,  together  with  se- 
veral others  therein  named,  on  the  tenth  of  November ^  ont 
thousand  eig^t  hundred  and  twoy  made  a  like  acknowledge 
ment,.  under  a  like  penalty.  Both  declarations  then  proceed 
to  state,  that  there  was  a  condition  to  the  said  writing  obli- 
gatory to  the  following  effect:  ^^  That  if  the  said  William 
*^  Little  shall  well  and  truly  collect,  account  for,  and  pay 
^  all  taxes  imposed  by  law,  in  die  aforesaid  County  of  Jtf- 
^fersouy  in  such  manner  as  is  by  law  directed,  and  shall 
^  duly  ascount  for  and  pay  the  same  to  the  Treasure-  of 
^  this  Commonwealdi,  for  the  time  being,  for  the  use  of 
^  the  Commonwealth,  and  shall,  in  all  other  things,  truly 
^  and  DEuthfully  execute  the  said  office  of  sheriff  during  his 
f*  continuance  therein,  then  die  above  obligation  to  be 
**  void,  .  Ise  to  remain  in  full  force  and  virtue."  The 
breach  in  both  cases  was  assigned  in  the  very  words  of  the 
condition;  except  that  in  the  suit  against  Craghill  and 
ethersy  these  words  were  added ;  ^^  and  particularly,  diat 
^  the  said  WiUiam  Little  did  not  well  and  truly  coUett,  ae« 
^  count  for,  and  pay  the  revenue  tax  imposed  by  law  in 
*•  the  said  County  of  JeffersoUy  for  the  year  1801,  in  such 
^^  manner  as  b  by  law  directed,  but  altogether  f&iled  so  to 
*^  do  i^  and  in  that  against  Little's  administrators,  die  fid- 
lowing  words  were  added,  ^^  pardcularly  that  he  the  said 
^^  William  Uttle,  deceased,  did  not  coUect,  account  for  and 
^^  pay,  as  he  was  bound  by  law  to  do,  the  revenue  tax  in 
"  the  said  Coimty  for  the  year  1802,  but  ahogether  failed 
**  so  to  do.** 
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MAT,  1806.      In  the  case  of  Littles  administratorB,  n9  damages  ttterc 

C^ilTlSId  *^  ''^  ^^^  declaration. 

others  At  rules  held  in  the  clerk's  office  on  the  15th  of  AuguA^ 

Pa^  1805,  the.  declaration  was  filed,  and  a  common  order  enter- 
'  cd  against  the  defendants :  at  the  succeeding  rules  held  on 
the  15th  of  September^  the  commcm  order, was  confirmed, 
and  a  writ  of  inquiry  awarded:  and  at  the  next  term  of  the* 
General  Court,  on  the  18th  of  November^  1805,  the  writ  of 
inquiry  was  executed.  The  same  proceedings  were  had  in 
both  cases.  The  Jury  sworn  to  inquire  of  damages,  in  the 
case  of  Craghtll  and  others,  assessed  them  to  591  dols.  17 
cts.  and,  in  the  case  of  Lit tle^s  administrators,  to  1,898  dola. 
18  cents. 

To  each  of  those  judgments  a  writ  of  supersedeas  %ad 
certiorari  was  awarded  by  a  Judge  of  this  Court. 

The  record,  brought  up  by  certiorari,  contained  the  de- 
dararion  and  subsequent  proceedings,  with  an  account  an- 
,  nexed  in  each  case,  signed  by  the  Auditor,  and  stating  the 
balance  due  to  the  Commonwealth ;  but  neidier  the  writ 
nor  bond  appeared  in  the  record ;  though  to  a  transcript  of 
the  record,  not  sent  up  by  certiorari,  there  was  a  copy 
of  the  bond  annexed,  which  shewed  that  the  judgment,  in 
both  cases,  was  rendered  on  a  bond  bearing  date  the  10th 
of  November,  1801. 

Wickham,  for  the  plaintiffs  in  error,  contended, 
1.  That  the  breach  laid  in  the  declaration  was  not  wdl 
,  assigned,  inasmuch  as  it  did  not  state  the  amount  of  the 
revenue  tax  for  which  the  sheriff  was  in  arrear.  That  there 
is  a  class  of  cases  which  say,  that  the  assignment  of  a  breach 
in  the  words  of  the  condition  is  sufficient,  I  shsdl  not  deny; 
but  these  are  cases  in  which  the  party  is  to  do  some  paiti- 
cular  act,  which  is  specified  with  sufficient  certainty  in  the 
declaration. 

This  is  not  like  the  case  of  a  general  agency,  where  it 
may  often  be  difficuh  to  state  with  precision  the  sums  col- 
lected by  the  agent,  and  not  accounted  for.    The  amount 
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•f  Ae  revenue  tax  was  known  to  the  officers  of  govern-  mat,  l8oa 
■aent.    The  Auditor  knew  to  a  single  pent  the  sum  in  cji^ijl^od 
which  the  sheriff  was  in  arrear,  and  filed  his  account  ac-      others 
cordingly.    If  no  account  had  been  exhibited  to  the  Gene-       pag«, 
wd  Court,  a  judgment  could  not  hare  been  recovered.     If  — — — — 
k  was  necessary  to  exhibit  an  account  stating  the  sum  due 
from  die  sheriff,  it  was  equally  necessary  to  state  it  in  the 
dedaration*    [To  prove  the  necessity  of  assigning  breaches 
Mfiecialfy^  Mr.  Wiciham  referred  to  the  cases  of  Cormvallis 
T.  Savory^(a)  and  yones  v.  Williams.^b)]  (a)  2  Burr. 

The  condition  of  an  executor's  bond  is  as  general  as  that  (l\jjf,^  g^A 
erf*  a  sheriff;  yet  surely  it  will  not  be  contended  that  a  ge- 
neral assignment  in  the  words  of  the  condition  would  be 
suflcient.  It  would  be  necessary  to  state  whether  the 
breach  was  for  the  non-payment  of  debts  or  legacies,  or 
Ale  not  returning  an  inventory,  &c. 

[Judge  Tucker  wished  to  be  satisfied  how  advantage 
could  be  taken  of  the  generality  of  the  assignment  of  a 
breach,  when  there  was  neither  an  appearance,  nor  de«> 
murrer.]  • 

WickAam.  This  is  a  substantial  defect.  I  have  always 
understood  it  to  be  a  general  rule  of  law,  that  defects 
whidk  go  to  the  merits^  may  be  taken  advantage  of  at  any 
time.  Matters  of  form  are  cured  by  the  act  of  jeofails^ 
but  not  matters  of  substance. 

In  these  cases,  the  breaches  were  assigned  for  failing  to 
mccaimtj  and  failing  to  pay.  According  to  a  well-kiiown 
role  of  practice,  it  is  presumable  that  damages  were  given 
Soar  fisdhng  to  pay;  and  the  declaration  should  have  stated 
kow  muth  the  sheriff  was  boimd  to  pay^  for  the  information 
of  his  sureties  and  representatives*  This  was  the  very 
gistoi  the  action ;  and  the  damages  being  given,  as  well  for 
the  breadi  well  assigned,  in  failing  to  accotmij  as  for  that 
badly  assigned,  in  fsuling  to  payj  the  judgment  c^mnot  be 
sustained. 
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MAY,  180a       2.  The  writ  of  inquiry  was  prematurely  executed*   This 
^^;J'^^!j^^^,  point  is  clear,  not  only  from  the  words  of  the  act  of  A«- 
others      sembly,  but  from  the  regular  entry  in  all  such  cases  when 
Page.       ^^  record  is  ftiUy  drawn  up.     On  the  confirmation  of  the 
-■  office  judgment  at  the  rules  in  September^  1805,  the  entry 

is,  that  the  plaindff  should  recover  judgment  for  the  debt 
in  the  declaration  mentioned  ^^  to  be  discharged  hy  die 
^^  payment  of  such  damages  as  the  plaintiff  hath  sustsdned 
^  by  occasion  of  the  defendant's  breach  of  the  condition  of 
"  the  writing  obligatory  in  the  declaration  mentioned,  a»- 
**  signed  by  the  Attorney-General  for  the  Commonwealth^ 
^^  and  the  costs ;  which  damages  were  to  be  inquired  of  by 
**  a  Jury  at  the  next  Court,  in  case  the  defendants  then 
^failed  to  appear  and  plead  to  issue.*^  According  to  this 
entry,  which  is  in  strict  conformity  with  the  law,  the  de- 
fendants had  the  whole  of  the  next  Court  to  appear  and 
plead  to  issue. 

But  the  act  of  Assembly  is  equally  explicit.  The  rules 
and  proceedings  in  the  General  Court,  in  all  cases  not 
otherwise  specially  directed,  are  to  be  the  same  as  in  the' 
Mlfe^^Cedf^  District  Courts  in  similar  cases.(a)  By  the  District  Court 
r*15.  p%h  ^*^'  ^^*  Codey  vol.  1.  c.  66.  s.  42.  p.  80.  it  is  declared,  that 
all  judgments  by  default  obtsdned  in  the  office,  and  not  get 
aside  on  some  day  of  the  next  succeeding  District  Courts 
shall  be  entfered  by  the  clerk,  as  of  the  last  day  of  the  term^ 
which  shall  be  final  in  actions  of  debt  founded  on  any  spe- 
cialty, bill  or  note  in  writing  ascertaining  the  demand,  unless 
the  plaintiff  shall  choose  in  any  such  case  to  have  a  writ  of 
inquiry  of  damages ;  and,  in  all  other  cases,  the  damages 
shall  be  ascertained  by  a  Jury,  to  be  impanelled  and  sworn 
to  inquire  thereof,  as  therein  after  directed.  The  next 
section  (43.  p.  81.)  shews  how  a  writ  of  inquiiy  is  to  be 
executed.  Before  every  Court,  the  clerk  is  to  enter  in  » 
particular  docket,  all  such  causes  (and  those  only)  m 
which  an  issue  is  to  be  tried,  or  an  inquiry  of  damages  to 
be  made,  &c.  The  writ  of  inquiry  is  to  be  docketed  be^ 
fore  the  Court  at  which  it  is  to  be  executed ;  but,  as  it  is  to 
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be  entered  as  of  the  but  day  of  the  term  next  succeeding  may,  180$. 
the  judgment  by  default  obtained  in  the  office,  those  only  ^^^(^^^ 
can  be  docketed  for  trial,  which  were  entered  on  the  last      otheiv 
€iay  of  the  preceding  term.     How  is  it  possible  to  execute       p^^ 
a  writ  of  inquiry  at  the  same  term,  when  it  is  considered  ..  «n^ 

as  awarded  on  tl^e  last  day.  Suppose  the  defendants  had 
come,  on  the  last  moment  of  the  last  day  of  the  term,  and 
o£Fered  to  set  aside  the  writ  of  inquiry  and  plead  to  issue : 
aurely  they  would  have  had  a  right  to  do  so*  How  could 
it  then,  with  propriety,  be  executed  before,  when  the  party 
had  till  that  moment  to  set  it  aside  i 

There  is  an  important  diiference  between  the  old  General 
Court  law,  and  the  present  District  Court  law.     In  the 
former^  judgments  by  default  were  to  be  signed  by  the 
clerk  in  his  office,  as  of  the  preceding  Cpurt^  and  writs  of 
inquiry  might  be  tried  at  the  succeeding  term,  on  giving 
notice  to  the  defendant«(a)   But  in  the  latter^  they  are  to  {a)  L,  V, 
be  entered  as  of  the  last  day  of  the  succeeding  term,  if  not  398.'gQct  24! 
set  aside  during  the  term.     Again,  by  the  old  General 
Court  Law,  the  defendant  was  only  allowed  till  the  eighth 
day  of  the  term  to  set  aside  an  office  judgment  ;(&)  but,  W  lb.  p.  296.. 
under  the  present  District  Court  Law,  he  has  the  -whole 
term.     In  a  subsequent  law  regulating  the  practice  of  the 
General  Court,(c)  all  judgments  by  default,  obtained  in  (c)  lb.  edit, 
the  office,  and  not  set  aside  on  the  eighth  day  of  the  sue-  g.  ge! 
ceeding  term,  were  to  be  entered. a*  of  that  day.    So  that, 
after  the  eighth  day,  there  could  be  no  ground  of  com- 
plaint, if  the  writ  of  inquiry  were  executed. 

Another  argument  which  may  be  urged,  is,  that  it  is  the 
uniform  practice  of  the  District  Courts  never  to  try  writs 
of  inquiry  at  the  next  term  succeeding  the  confirmation  of 
the  office  judgment  at  the  rules. 

In  some  County  Courts,  indeed,  a  different  practice  may 
prevail.  But  this  can  only  relate  to  issues  which  are  made 
up  during  the  term,  by  setting  aside  the  office  judgment. 
The  County  Court  Law  (in  which  respect  it  differs  from 
(hat  concerning  the  District  Courts)  directs  that  s|U  office 
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MAT,  180&  judgments  so  set  aside  shall  be  immedkOehf  put  mi  tkeenM 
clt^iluuHi  ^  ^^^  ''^^  dociet.{d)    This,  in  die  opinion  of  the  Coun^ 


othen      Courts,  may  confer  the  power  to  try  them  the  same  tenn» 
p^       Whetiher  this  practice  be  correct  or  not,  it  is  unnecessarf 
to  inquire  in  the  present  case ;  as  it  is  clear  diat  the  Gene* 


6W^!^vof  1*  "J  Court,  and  District  Courts  have  no  such  poweiw    The 
c.  67.  •.  39.  case  of  MandevUk  v»  Mcmdeville^{ii)  being  that  of  an  & 


(^)  3  Call^  in  ^^  County  Court^  has  no  bearing  upon  the  pr^nt  quea* 
225-  tion. 

These  objections  are  common  to  both  cases,  but  there 
are  others  peculiar  to  each. 

3.  In  the  case  of  Littles  administrators,  there  is  a  va- 
riance between  the  bond  declared  on,  mad  that  given  in 
evidence.  The  declaration  charges  a  bond  dated  the  lOth 
of  November  J  1802,  when  in  truth  it  bears  date  on  the  lOdi 
of  November^  1801.  Although  in  the  record  sent  up  bf 
certiorari,  there  is  neidier  writ  nor  bond^  yet  I  contend, 
that,  where  diere  is  a  judgment  by  default^  they  are  both 
necessarily  a  part  of  the  record. 

Observe  the  consequence  of  not  considering  the  writ  a 
part  of  the  record.  A  man  owes  a  debt  of  ten  thousand 
pounds ;  he  is  sued  upon  it,  and  makes  no  defence  because 
he  knows  it  is  jusdy  due.  But  the  plaintiff  declares  against 
him  for  one  hundred  thousand  pounds,  or  files  a  dedaratioa 
in  trespass^  assault  and  battery.  If  the  writ  be  no  part  of 
the  record,  the  defendant  may  be  condemned  in  a  sum,  or 
in  an  action,  without  die  possibility  of  redress. 

The  bond  is  an  essential  part  of  the  record,  because  Ae 
clerk  is  to  enter  up  judgment  for  principal,  interest,  and 
costs.  How  can  he  do  this  without  a  reference  to  the 
bond  i 

4.  An  objection  which  applies  peculiarly  to  the  assign- 
ment of  breaches  in  the  case  of  Craghill  and  others^  is, 
that  it  is  said  they  (the  securities)  broke  the  condition,  in 
this,  that  little  (htmseff)  did  not  well  and  truly  cdlect, 
account  for  and  pay  all  the  ta9;es  imposed  b}'  law  in  the  , 
County  of  Jefferson^ 
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The  Anomey^eneraly  for  ^  Commonwealth,  said,  mat,  isog. 
that  be  did  not  understaad  Mr.  Wtckham  as  controvertmg  (WhiJi^^ 
tbe  general  doc^ne,  that  an  a^ignm^t  of  the  l^each  in      others 
the  vwnb  of  the  condition  woi  nifficicnt^  but  only  as  al-      ^^ 
tempting  to  shpw  that  the  case  of  a  sheriff  was  an  e|Lcep-  ■■ 
tion.     No  difference  could  be  perceived  between  this  and 
the  class  of  caaes  to  which  Mr*  Wtckham  alluded.    The 
following  are  relied  on :  Mancqck  v.  Field  and  otherSj(a)  (a)  Cro.  Jtu. 
SaAnan  v.  Bradshaw^(i)  Proctor  v»  Bumety{c)  and  Hughee  ( J?ibf 304 
T.  jRichnum,id)  all  decided  in  the  Courts  of  Enffland.(^l)     (0  3  Mod. 

But  after  the  decision  of  this  Court  in  the   case,  of  (^)   cawp. 
Branch  v.  Randolph^  Governor,  &c.(c)  upon  an  elaborate  V^'q^  ,y 
argument,  and  a  full  review  of  all  the  British  authorities,  1805.  MS. 
there  can  be  no  doubt  on  this  point*     The  law  must  be 
(considered  as  forever  settled.     If  this  be  not  a  binding  au- 
thority, there  ccm  be  no  end  to  litigation.     In  that  casei, 
this  very  exception  was  taken,  and  was  made  a  point  in  the 
petition  for  a  eupereedeas  ;  but,  after  the  case  had  been 
solemnly  argued,  the  objection  was  overruled,  and  the 
judgment  8U8tained.(2) 


(1)  To  these  may  be  added,  the  caaes  of  Strum  and  others  y.  Farring* 
tmh  1  Bo9.  i^PulL  640.  and  Barum  t.  WM,  8  Term  Hep.  459.  See  aUa 
A  yerj^TahiaUe  aote  of  Serjeant  Williamt,  in  his  edition  of  SaundertB 
subjoined  to  the  case  of  Lord  Arlingum  ▼.  Merricke^  vol-  2.  p.  411.  note 
(4) ;  in  which  it  is  saM  that  these  latter  cases  hare  orerruled  that  of 
yonet  V.  miliams,  Dmtg.  214. 

(2)  Tke  oaae  of  Branch  v.  Smdoiph^  Gomtniart  Sec  was  a  n^<«- 
dkof  to  jk  judipment  of  the  General  Court  upon  a  sheriif 'a  bond,  the 
condition  of  which  was  in  the  following  words :  "  The  condition  of  the 
««  above  obligation  is  such,  that  if  the  above  bound  Benjamin  Branch  do 
**  and  shall  truly  and  faSthfuRy  collect,  pay  and  account  for  aU  taxes  im- 
**  posed  in  this  said  county  by  virtue  of  an  act  of  Assembly  entitled 
f  an  aet  to  amend  and  reduce  the  several  acts  of  Assepibly  for  ascer- 
<*  *  taining  certain  taxes  and  duties,  and  |or  establishing  a  permanent 
^  *  revenue  mto  one  act,'  "  then,  &c 

In  an  action  brought  on  this  bond  against  the  administrator  with  the 
will  annexed  of  Bet^ami*  Branchy  the  breach  was  assigned  in  the  very 
words  of  the  condition,  that  their  intostits  *'  did  not  trufy  and /uihfntfy^ 
**'  collect,  pa/  ond  occomafir,**  kc. 


454  Skipreme  Court  qfAfpea^. 

MAY,  1808.       In  point  of  reason  there  can  be  no  necestsity  for  Mitiag^ 


^  un  J  itt  the  declaration,  the  amount  of  the  taxes  for  which  the 
othepi  sheriflF  is  in  arrear.  Every  sheriff  has  access  to  the  ^om- 
p]^^       missioners'  books  in  his  county,  and  to  the  Auditor's  of- 

— — -— —  fice  ;  and  must  be  jH-esumed  to  know  the  amount  of  the 
Ccunmonwealth's  claim  against  him.    In  WinHonv^TAe 

(fl)  2  Call,  Commomvealth,(o)  the  Court  recognizes  the  distinction  be- 
tween public  and  private  claims,  and  the  fiicility  with 
which  public  debtors  may  know  the  amount  due  from 
them  to  the  Commonwealth. 

Another  objection  to  the  assignment  of  the  breach,  is 
that  it  is  double  ;  for  failing  to  account^  and  failing  to  pca/m 
But  this  only  conforms  to  the  law,  which  says,  the  sheriff 
shall  account  and  pay*  It  was  incumbent  on  the  Commanr 
wealth  to  shew  that  he  had  not  accounted  and  paid.  He 
^  could  not  PAT  without  accounting  ;  because  it  was  one  en* 
tire  act.  No  inconvenience  could  result  from  this  practice  % 
the  Auditor  must  produce  his  books,  which  are  made  evi- 
dence against  the  sheriffs,  and  which  always  shew  in  what 
sum  a  sheriff  has  failed  to  account  and  pay  ;  and,  in. the 
spirit  of  the  sutute  of  Jeofails,  the.  Court  will  presume  that 
every  thing  was  proven  which  was  necessary  to  found  the 
judgment. 

The  next  point  is,  that  the  writ  of  inquiry  was  premar 
turely  executed.  The  law  has  been  correctly  stated  that 
Ihe  practice  of  the  General  Court  shall  conform  to  that  of 
the  District  Courts ;  but  the  fair  construction  of  all  the 
laws  is,  that  writs  of  inquiry  may  be  executed  ^at  the  next 
tem;k  after  they  are  awarded  in  the  clerk's  office.  The 
office  judgment  becomes  final  at  the  next  term,  unless  tiie 


Judgment  having  been  rendered  in  favour  of  the  Coininonweahb»  a 
Mupertedeoi  was  awarded^y  a  Judge  of  the  Supreme  Coort  of  Appeals. 

The  principal  error  assigned  in  the  petition  for  a  wferteikaM^  wa^ 
tiiat  the  declaration  was  substantially  defective,  in  assigning  the  breach* 
es  so  generally,  that  it  could  not  be  ascertained  for  what  year  the  taxes 
were  payable.  The  judgment  of  the  General  Court  was  neverthekss 
iirFiRMSD.  Sh  Order  Book,  No.  5.  p.  203.     Octokr  17»  liOl  JfS*. 
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^lefendftnt  relieves  himself  by  pleading  to  issue.    Where  WAt,  1808. 
^e  plaintiff  cHobses  to  have  a  jury  sworn  to  inquire  of  c^JJ^JaJ^^ 
damages,  the  law  expressly  authorises  him  to  do  so  ;  and      others 
there  is  nothing  in  the  law  to  prevent  him  from  doing  it       pj^ 
the  same  day.     In  this  case  a  writ  of  inquiry  was  necessa-  ■ 

lily  awarded,  because  the  writ  was  on  a  bond  with  collate- 
ral  condition. 

But  the  case  of  MandtoiHe  v.  Mandeville{a)  is  conchi^  {a)  3  Call^ 
sive  authority,  in  this  case.     It  is  said,  however,  that  that  ^^' 
case  was  decided  under  the  County  Court  law,  which  di- 
rects that  all  office  judgments  set  aside  during  the  term 
shall  be  immediately  put  at  the  end  of  the  issue  docket.(&)  {h\Pe%.  Code^ 
But  die  law^oes  not  say  they  shall  be  tried  ;  nor  is  there  g  39^ -J^g^* 
any  clause  in  the  District  Court  law,  whichybrAi^  the  tri- 
al of  a  writ  of  inquiry  at  the  same  term.     The  County 
Court  law(c)  provides  that  the  proceedings  of  the  County  (c)  lb.  e.  87. 
Courts,  on  the  law  side,  shall  conform  to  die  practice  of  the  '*      ^' 
District  Courts.     This  Court  has  already  decided  that  the 
trial  of  a  new  issue,  at  the  same  term,  in  the  County  Court, 
is  correct ;  and  the  I^gislaturehBs  sfud  that  the  practice  of 
Ae  two  Courts  shaH  conform. 

As  to  the  variance  between  the  declaration  and  bond,  in 
die  case  of  Little's  administrators,  it  is  now  too  late  to 
object.  Advantage  might  have  been  taken  of  it  at  the 
trial,'by  objecting  to  the  bond's  going  in  evidence  to  the 
Jury.  But  no  oyer  having  been  taken,  neither  the  writ  nor  ^jj  5  ^^ 
bond  is  any  psot  of  the  record.(rf)  ^-  ^''• 

-  It  is  said  by  Mr.  WtciHam,  that  the  writ  is  necessarily  a  438.    hu 
part  of  the  record,  in  all  cases  where  there  is  a  judgment ",  p^Id-^ 
by  default*     The  reason  of  this  distinction  between  judg-  '*  ihos," 
ments  by  default ,  and  where  there  is  an  appearance,  cannot  12  Sub-dh^i 
easity  be  perceived.     On  exefcuting  the  writ  of  inquiry  the  ^   '^^^ 
^aintiff  must /^rotr^  his  demand;  and  this  Court  will  pre-  BulL  N,  F. 
sume  that  the  Court  below  did  right.  ^    Comyr^i 

But,  even  if  it  were  necessary  to  consider  the  bond  a  part  •^'<^*'»^ 
of  the  record,  where  the  judgment  becomes  final  after  an  468. '  77t. 
office  judgment,  and  the  clerk  issues  the  execution  without  "  ^^*^?'  . 
flie  intervention  of  a  Jury,  as  in  cases  of  debt  for  the  pay-  2.  il^.  2.  V.  4. 
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HAY,  180&  meiit  of  money  siaply,  the  sttnd  veasott  would  iiQ»ip^'t» 

J^*^f?^.  bonds  with  »  coUaieral  can£tion  ;  becmufte  there  must  dl« 

Cn^ill  and 

otbera      VFvys  be  a  trial  before  a  Court  and  Jtvy,  and  the  bond  miai 
p^^      be  girea  in  evidence  to  ^prort  the  demand* 

Wickham  siud,  that  he  considered  the  seeeUd  point  madn 
by  him,  that  of  prematurely  executing  the  writ  of  inqiwy,  sq 
conclusive,  that  it  would  be  an  unnecessary  cansumption  of 
the  time  of  the  Courts  to  reply  to  the  rarious  arguments  of 
the  Attomey^entral  on  theotlKT  points.  He  wouU,  tiieie* 
&re  submit  the  causes. 

Wednesday y  May  18.  The  Judges  deliTered  their  c^ 
nions. 

Judge  TtJCKRE.  The  errors  assigned  are,  1«  That  the' 
breach  is  too  general.  The  breach  assigned  in  the  case 
<d  Merriwethtr  v.  yahnsoriy  was  equally  so,  3  CaM^  5M* 
And  in  Branch  v.  Rando^hy  Govemory  (^c.  Oc$oker  temv 
1805,  (MS.)  the  breach  is  nearly  in  the  same  words  as  ia 
the  present  declaration.  Yet  both  tiiose  cases  were  affirm- 
(a)    Sec      ed-(«) 

Comnum'  ^*  Another  error  assigned  is,  that  tiiere  is  a  vmianoer 
C^' 510  ''^^^^^n  ^  declaration  and  tihe  bond,  but  this  does  not 
appear.  Oy^  of  the  bond  was  not  prayed;  Ae  ▼urisnce 
might  have  been  pleaded,  or  objected  to  on  the  triaL  J^ier 
a  verdict,  it  would  be  too  late  to  take  advantage  of  it;  for* 
thou^  a  bcHid  is  necessarily  a  part  of  the  record,  in  Btany 
cases  where  the  conditicm  is  for  the  payment  of  mofte^ 
because  the  judgment  must  be  entered  up  accordhig  to  thai 
condition ;  yet,  it  does  not  appem*  ta  be  equdly  neccasasy 
that  bonds  with  coUateralcandithnydiovidh^  so  considered. 
If  any  advantage  can  be  derived  to  the  defendant  ftom  ias 
tenor,  he  must  spread  it  upon  the  record,  etdier  fay  ^er 
or  by  a  demurrer  to  evidence,  or  by.a  biU  of  exceptions » 
or  lastly  by  a  special  verdict. 

3.  Another  point  not  noticed  in  the  argument  occurred^ 
to  me  in  reading  it;  no  damages  are  laid  in  the dedaralie^ 
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9fgk\mi]Attle*9  administrators.     It  is  n6t  necessary  to  lay  may,  1808. 
damages  in  the  declaration  in  an  action  of  debu{a)     In  the  q^^'^^^a 
case  of  Hook  v.  TumbtiU,  Mty^  1806,  I  gave  it  as  my      otliers 
opinon  that  the  writ  is  to  be  considered  as  a  part  of  the      vige, 
record,  for  the  purposes  of  amendment*     From  my  note  of  — —      ", 
that  case  there  was  no  difference  of  opinion  upon  that  point ;  ^^\    Y   J' 
dfte  declaration  may  then  be  amended  by  the  writ,  and  that  w^ash.    212. 

•     •  •  Sttvfiu  T. 

omission  cured.  nr/atc^ 

In  addition  to  the  errors  above  mentioned,  it  was  said 
that  in  the  case  of  Craghill  and  others  the  declaration  was 
erroneous,  in  that  it  charged  the  defendants,  who  were 
only  securities^  with  a  breach  of  a  condition  of  their  bond, 
for  that  Little,  (die  fincipai,  in  the  bond,)  had  not  account- 
ed for,  and  paid  the  taxes*  How  this  might  have  been 
upon  a  special  demurrer,  where  the  want  of  a  due  obser- 
vance of  grammatical  or  technical  precision  might  have 
been  assigned  as  error,  I  need  not  say*  But,  at  present, 
I  conceive  the  objection  unimportant. 

There  is,  however,  one  error,  common  to  both  these  cases, 
which  I  consider  as  important*  From  the  most  attentive  exa- 
mination of  the  act  of  Assembly ,(^)  I  am  fully  satisfied  that  a  (B)  Ed.  179^ 
writ  of  inquiry  ought  not  to  be  executed  in  the  General  Court,  ^^^  iST^e^* 

or  District  Courts,  at  the  term  next  succeedinir  the  rule  ^^'  ^  7^^' 
.  ^  p.  78.  and  8f . 

day  on  which  the  office  judgment  is  confirmed.      Because 

the  defendant  has  the  whole  of  the  next  succeeding  term 
to  set  aside  that  office  judgment,  and  plead  to  issue,  if  he 
chooses  so  to  do.  Upon  this  ground,  I  think  the  judg- 
ment erroneous,  and,  therefore,  that  it  must  be  reversed, 
the  finding  of  the  Jury  upon  the  writ  of  inquiry  set  aside, 
and  the  cause  remanded  to  the  General  Court  to  be  there 
proceeded  in,  as  if  the  writ  of  inquiry  had  never  been  exe- 
cuted, and  the  cause  had  still  remained  on  the  docket  in 
that  Court. 

Judge   RoANE.     The  case  of  Branch  v.  The  Common-^ 
Vfealth,  (MS.  October,  1805,)  which  was  much  argued  upon 
Vol.  H.  3  M 
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«Av»  teos-  the  very  p^t,  seems  concknhre  tint  the  hreadi  ia  tiw 

^^J^jr^jij^^  case  is  weB  assigned*      Bat  the  General  Court,  I  dmik^ 

dthert      erred  in  executing  Ae  writ  of  inqtmy  at  the  term  in  whidi 

Page.       it  "Viras  done :  the  party  should  have  had  the  whok  term  fa 

'— — —  set  aside  that  judgment  and  plead  to  issue.     This  seema  sa 

plain  upon  the  several  acts  relating  to  die  sab}ect,  that  I 

shdl  content  myself  with  referring  to  the  exposition  dieic^ 

of  made  by  the  appellants'  counsel* 

As  to  a  variance,  in  the  case  of  securities,  in  reladon  to 
the  date  of  tbe  bond,  I  can  see  none*  In  the  case  of  the 
$ecurttitSj  the  recovery  is  upon  a  bood  executed  ia  Novamp^ 
ter^  1801,  for  the  taxes  of  1801 ;  and  in  diat  of  the  ^idM- 
rtistratorSj  it  is  upon  a  bond  of  November ^  ISQt,  for  the 
taxes  of  that  year*  This  variance  cannot  be  made  out, 
unless  you  take  for  granted,  that  the  bond  referred  to  in  the 
case  of  the  administrators,  is  the  bond  upon  whidi  the  odier 
judgment  was  also  rendered :  but  I  will  rather  take  it  that 
there  were  two  bonds  for  the  two  years,  aud  that  one  of 
these  judgments  is  founded  on  oncj  and  the  odier  on  the 
other.  There  is  nothing  in  the  record  which  forbids  this 
presumption,  and  the  objedion  would  not  peiiiaps  have 
occurred,  had  not  the  t%v^  cases  been  brou^it  on  and  sub- 
mitted together* 

On  the  ground  of  prematurely  executing  die  writ  of 
inquiry,  I  am  of  opinion  that  the  judgment  be  axvEitaxD* 

Judge  Fleming  said,  it  was  the  unanimous  opiman  of 
the  Court  (absent  Judge  Lyons)  diat  the  judgments  in  both 
cases  should  be  reversed,  on  the  ground  of  prematuidf 
executing  the  writs  Oi'n.jnii^'-. 
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'      MAY,  IBMk 

Wiiwlow  tmi  others  ugaimt  The  Commonwealth,      ^o*'  ^<^ 
(In  two  cases.)  '^ 

THESE  were  two  several  actions  of  debt  brought  in  the  In  a  tuit 
General  Conrt,  in  which  judgments  were  rendered  in  guingt  j^ 
favour  of  the  CommonweaMi.  obligors,    a 

The  records,  in  both  cases,  as  brought  up  by  writs  of  cer*  omiued  |    5 

thrmri^  commenced  with  a  declaration   in   debt  against  fi2IS*3i«fde- 

Benjcnnin  Whtslaw^  Wtnslow  Parker^  Joseph  Wood^  jun.  claration 

SHJ€th  Morton^    and  George  Morton;  which  stated  that  were  securi. 

Ac  defendants  on  the  28th  of  Aprii^  1785,  by  their  wri- {J^  .^«'' ^'"!» » 

^      ^  '     "^  but  It  not  Ae- 

tirtg  obligatory,  sealed,  &c.  acknowledged  themselves  toi«^     aileged 

be  held  and  firmly  bound  to  "  the  Commonweakh  o/Ttr*  ^J^  ^f 

isriniaJ*  m  the  sum  of  ten  thousand  pounds ;  for  the  pay-  ^^^i    .»nd 
^     .  ^  "^  •'    no  plea  m  a- 

meiit  of  which  to  "  M^  treasurer  of  the  said  Commorrweatth  batementha- 

•*  for  the  time  being,*'  diey  bound  themselves,  &c.  to  which  ^^^  *^he^' 

writing  obligatory  there  was  a  condition  to  the  following  Court,  after 

cflfect  amiexed,  viz.  that  if  a  certain  Rowland  Thomas  therein  the  plaintiff; 

mentioned,  late  sheriff  of  the  said  County  of  Orange^  shall  5Jit^^*"JJ^® 

well  axMi  truly  collect,  pay  and  account  for  all  the  taxes  and  lignr   not 

duties  in  the  County  of  Orange  for  the  year  1 784,  according  ^J^^      ^** 

to  law,  ^d  pay  the  same  to  the  treasureh  of  this  Com-  (thougrh  not 

monwealth  for  the  time  being,  and  his  successors,  for  the  the  declara- 

use  of  the  said  Commonwealth,  then  the  obHifatiop  to  be  ^???»)      •'I^ 

o        <•  yfjW    sustain 

void,  8tc.      The  breach  is  assigned  by  stating  that  the  the  jud^f. 

ment 

In  debt  on  a  sheriff's  bond,  the  declaration  charging  that  he  failed  to  pay  the  taxes 
on  demand,  instead  of,  at  the  time  appointed  6y  law,  was  held  sufficient  after  verdict. 

In  an  action  on  a  hond  uith  collateral  condition,  if  the  breach  be  assigned  in  at  ^ene^ 
fal  torma  as  those  of  the  condition,  it  is  suffScient 

In  such  actions,  the  plaintiff"  may  recover  more  damages  than  he  has  laid  in  the 
ckdaradon. 

In  the  obligatory  part  of  the  sheriff^s  bond,  the  obligors  ackn()wledged  themselves 
to  he  held  and  firmly  bound  to  the  Commonwealth  of  Virginia,  in  a  certain  sum,  for 
the  payment  of  which,  to  the  treasurer  of  the  said  Comnwmotalth,  they  bound  them- 
Mlvea,  kc.  the  condition  was,  that,  if  the  said  sheriff*  shoold  vfjaU  and  truly  collect  and 
account  for  certain  taxes,  &c.  and  pay  the  same  to  the  treasurer  qf  tbit  Cdinmonweaith, 
for  the  use  of  the  said  Commonwealth,  then,  &c.  this  was  held  tJo  be  a  good  bond,  and 
a  judgment  in  an  action  of  debt  thereon  wft»  sustained. 
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MAT,  180a  defendants  had  not  performed  the  comRtion  of  the  sau/vfri" 
^^J?r\^^  tinff  obligatory^  but  had  broken  the  same  in  this ;  that  the 
and  others  said  Rowland  Thomas,  late  sherij^  of  the  said  County  of 
The  Com-  Orange^  had  not  well  and  truly  collected^  paid  and  accoumt^ 
monwealth.  ed  for  alt  the  taxes  and  duties  due  in  the  said  County  of 
Orange  for  the  year  1784,  nor  had  he  paid  the  same  to  the 
treasurer  on  demand,  but  had  altogether  failed  to  do  99 
whereby,  &c.     The  damages  in  each  suit  were  laid  at  six 
hundred  pounds. 

Aprils  1800,  common  order  against  the  defendants.  Wins- 
loWy  Parkery  and  Woody  and  phiries  capias  against  the 
odier  defendants.  May^  common  order  confirmed^  and 
writ  of  inquiry  awarded,  y w/y,  abated  as  to  the  defendants 
Elijah  and  George  Morton^  by  the  sheriff's  return  that  Acy 
were  not  inhabitants  of  this  state. 

At  a  General  Court  held  in  November j  1800,  Juries 
were  sworn  to  inquire  of  damages,  and  they  assessed 
against  the  defendants,  WinsloWy  Parker^  and  Woody  dama- 
ges in  one  case,  to  the  amount  of  one  thousand  nine  hun" 
dred  pounds,  fifteen  shillings  and  eight  pence  halfpenny ; 
and  in  the  other  of  nine  hundred  and  thirty^nine  potmds^ 
seventeen  shillings  and  five  pence;  for  which  judgments 
were  severally  entered,  together  with  the  costs.  Execu- 
tions issued  thereupon,  against  Winslow  and  Parker^ 
in  i/^ch  were  recited  the  judgments  against  them  and 
Woody  who  was  then  dead. 

To  these  judgments  the  defendants  obtained  writs  of 
supersedeas  from  a  Jud^  of  the  Supreme  Court  of  Ap- 
peals. 

Randolphy  for  the  plaintiffs  in  error,  assigned  the  follow- 
ing reasons  for  reversing  the  judgments. 

1.  That  the  bond,  instead  of  being  given  to  the /r^om- 

rery  as  expressly  required  by  the  act  of  1781,  under  which 

(fl)  See  L.  V.  it  was  taken,(a)  had  been  given  to  the  Commonwealth.    The 

40.  sect  4!  bond  not  being  in  the  record,  as  it  ought  to  be  in  all  acticms 

p.  153.  of  debt,  reference  must  be  had  to  the  declaration,  where  4c 

error  sufficiently  appears. 
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If  it  be  said  that,  although  a  motion  could  not  be  sustain-  mat,  1808. 
cd  on  the  bond,  yet  it  would  be  good  in  an  action  at  com-  ^"^^^^T^*^ 
mem  law,  on  the  authority  of  the  case  of  yohnstom  v.  Meri'  ftnd  others 
'UfHher;{a)  it  may  be  answered  that  no  decision  has  gone  t]^  Com- 
so  far  as  to  say,  that  where  a  bond  ought  to  be  g^ven  to  an  "^onwcalth, 
individual,  it  can  be  given  to  an  idaal  character,  such  as  the  ^^n  3  ^^, 
Commonwealth^  and  an  action  be  sustained  upon  it.  ^^ 

.  2*  That  the  Court  of  Orange  County  had  no  right  to  take 
a  bond  from  the  obligors  as  sureties  of  Rowland  Thomas^ 
late  sheriff;  he  being  then  out  of  office,  as  admitted  by  the 
declaration ;  and  there  being  no  laiw  at  that  time,  which 
authorised  the  appointment  of  a  collector;  or  at  any  other 
$ime^  except  where  the  sheriff  had  failed  to  give  bond  and 
security  for  the  due  collection  of  the  taxes ;  which  was  not 
shewn  to  have  been  the  case  here.  Hie  question  then  is, 
whether  the  siureties  of  a  sheriff  are  bound  by  a  bond  not 
authorised  by  law. 

3.  That  the  breach  assigned  was  too  general.  There 
was  a  variety  of  taxes,  due  for  the  year  1784,  some  of 
which  were  comprehended  in  the  assignment  of  breaches, 
others  not.  Breaches  must  be  so  speciilly  assigned  as  to 
enable  the  party  to  defend  himself. 

4.  It  is  not  stated  in  the  record  that  the  ?Af  ri^  was  bound 
at  all,  although  the  power  of  taking  a  bold  for  the  collec- 
tion of  the  revenue,  can  be  exercised  by  the  County  Court 
in  no  odier  manner,  than  in  conjunction  with  the  sheriff 
himself.  Is  a  bond  good  which  is  given  by  the  sureties^ 
unless  the  sheriff  himself  be  bound  ? 

5.  The  bond  requires  .the  taxes  to  be  accounted  for 
ciccording  to  law;  the  breach  assigned,  as  afording  a  cause 
of  action,  is,  that  Rowland  Thomas  did  not  pay  them  on 
demand;  whereas  there  is  a  specified  time  for  paying  the 
taxes,  and  the  demand  might  have  been  prior  to  that  time. 

The  Attorney  General  for  the  Commonvrealth.  The 
objections  of  Mr.  Randolph  are  merely  tech|iical.     If  it 
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MAT,  180S.  c6uld  be  demonstn^ed  that  this  bond  was  not  takoa  k 
^^"^P"^^  formi^  with  the  statute^  still  it  would  be  a  good  boaA  aft 
and  others  common  law*  It  is  the  saoae  case  in  principfe  with  Jobm 
Thc^Com-  ^^^^  ^*  Meriwethery{a)  WaM^pton  y«  Smith^^ii^  and 
inonwealth.  £gak  V.  Downmttn.(c) 

(a)  3"  CaU^     ^^  ^^  provisions  of  the  law  are  suhstanHailfy  conpfied 
^^-  with ;  for,  although,  the  bond  is  pven  to  the  Cowtmeuweathf 

(0   i^Cali,  yet  it  is  conditioned  for  the  pag^ment  of  the  revenoe  to  the 
^^'  Treasurer^ 

As  to  the  second  objection,  it  has  arisen  front  ibe  mioiy 
prehension  of  a  word^  which  was,  periiaps^  inaeeant^ 
used*    The  term  kte  aherijfw^A  inserted  in  die  dcdanskxi 
merely  as  descriptive  of  the  person  \  and  has  refcrence  to 
the  time  when  die  dedaraticNa  was  iikdi     It  is  ( 
expression.     Thus  we  say  late  merdiai^s  and 
Numerous  instances  may  be  addnced^  in  wUok  the 
of  pleading  is,  as  here  stated* 

The  third  exception,  that  the  hneaches  are  toagtueraUy 
assigned,  has  already  been  settled  by  decisioaB^  thtt  Cout 
(</^  3  Call^  in  the  cases  of  Brmch  and  others  v.  The  CommcnmealAJ^d) 
*  (I)  Oct.  I7tih  ^d  Branch  v.  Rendolphy  Gov,  &c.(^)  To  these  nay  be 
1805,  MS.  added  the  followhg  British  authorities:  JBaocodr.  FitU 
(/)  Crcjac-  and  others^execut^rsofCrouch^J)  Salman  v.  BrmdthmaJ^') 
}l)'lb.^m.  Procter  V.  Bumst^h)  Hughes  v.  Richmany{t)  Ld.  Artimg^ 
(A)  3  Mod.  ton  V.  Merricke^k)  and  Cryps  v.  Baynton;(J)  in  nwst  of 
(0  Cov^.135.  which  cases  it  was  held  that  a  general  assignacni  of 
y '  ?  «f "'  breaches  was  sufficient. 

aert  by  Wtn*.  %       c        •% 

411.  note  4.       In  answer  to  the  fourth  (ri^jection,  it  may  be  proper  to 

^£^  ^'  remark,  that  prior  to  the  decision  of  ?his  Court  in  ^  case 

(m)l  ^Triiffi^  of  Lefiwich  and  others  v.  Berieky^  £sfc.(m)  I  had  not  ad« 

W  Munford,  yerted  to  the  propriety  of  shewing  that  the  sheriff  was  dttd, 

or  that  a  judgment  had  been  obtained  a^gaiiiaC  hiim.     I  had 

supposed^  that  as  it  was  usual  to  get  a  judgment  a^Maat 

the  sheriff  on  mo^fon^  in  the  first  instance,  it  di£fered  the 

case  of  a  sheriff  from  that  of  any  other  persen.    But^  if  we 

look  into  the  case  of  Ltjhmch  and  others  v.  BerMey^  &tr» 

we  shall  find  that  it  is  expressly  charged  in  the  decktrationy 
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lint  At  thmSseoM-Aiehond ;  and  that  ifae  Court  ground-  mat,  180& 
ed  dwir  <^>iiuon  on  thmt  circumstance.  I  then  adduced  au*  ^'^^^^^ 
thofritiea  to  diew,  that  the  partj  could  not  otherwise  avail  tad  otben 
himself  of  die  objection,  but  by  plea  in  abatement.(a)  As  Tbe^Com* 
Ais  is  a  mere  technical  rule,  contrary  to  the  justice  of  the  monwealth. 
ease,  the  Court  wiH  not  carry  it  further  than  it  has  been  .  v  g^  ^ 
by  former  decisions*  ^««;   -4*»'- 

Acc<Rtling  to  the  authority  last  cited,  the  Court  will  iss. 
presume  the  obligor  to  be  dead,  whose  name  is  omitted  in 
Ac  declaration,  in  order  to  support  die  judgment:  and  this 
is  a  complete  answer  to  the  objection,  that  the  bond  iqipears 
to  have  been  given  by  the  sureties  widiout  the  principal 
having  executed  it. 

The  fifth  exception  is,  that  it  is  charged  in  the  dedara** 
taon»  that  the  taxes  were  not  paid  on  demand.  This  is  the 
HMde  of  declaring  <m  all  bonds.  Few  bonds  are  payaUe 
on  demand,  yet  it  is  always  stated  in  the  declaration  that 
tfaey  were  to  be  paid  by  the  defendant,  when  diereto  re- 
ipiired ;  yet  the  plaintiff  is  never  required  to  prove  a  de* 
mand.  The  Court  will  presume  after  verdict,  that  enough 
appeared  to  the  Jury  to  warrant  it.  As  to  the  objection 
that  there  might  have  been  a  demand  before  the  taxes 
w<ere  due,  it  cannot  be  presumed  that  the  Court  instructed 
the  Jury  improperly. 

ThurMday^  May  19.  The'  Judges  delivered  theu-  opi- 
nions. 

Judge  Tucker.    The  errors  insisted  on  are : 
1.  That  the  bond  for  the  collection  of  die  taxes  is  given 
to  the  Commonwealth,  instead  of  dietreamrer,  as  the  act 
directs,(^)  and,  therefore  void,  under  the  decision  in  Sta-  {k)   Kewem- 
art  V.  Leey  Governor^  Bfc.  SCaUy  4MU    But  although  die  ^J  J^^'  ^• 
bond  beg^s  with  an  acknowledgment  that  the  defendants  ^  ^785. 
are  held  and  firmly  bound  to  die  Commanwetdthj  it  proceeds 
to  say , that  ihe  pcnalQr  is  to  be  paid  to  the  TVeaeurerfor  the 
-use  qfthe  Commewtoealth^  which  brings  it  within  the  inten- 
tion •f  the  law*    Andthottg^  it  waa«  said  that  the  Commc^ 
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MAY,  1808.  wealth  (beiDg  an  ideal  iptwm)  cocdd  not  maintain  an  actum 
VjJT^^!^^  upon  it,  the  case  of  Bibb  v.  Cauthame^{d)  furnishes  a  piie- 
and  others  cedent  to  the  contrary.  And  that  of  Winston  v*  the  Com* 
The  Com-  ^o^weaUh^{b)  is  a  still  stronger  case ;  for,  there,  the  bond, 
monweaith.  which  was  for  the  forthcoming  of  property  taken  in  execu- 
(a)  I  Wa9h,  ^^^  ^^  ^^  ^^'^  ^^  ^^  Commonwealth,  appears  to  have 
91.  been  taken  to  the  sheriff^     Yet  the  Commonwealth  obtain- 

ed)   3  Co//,    ^      .  ^  ..,_,.  ,  r.  J    1.. 

300.  eda  judgment  on  motionnn  the  General  Court,  and  this 

Court  affirmed  the  judgment* 

S*  That  the  Court  had  no  right  to  take  such  a  bond  from, 
a  LATE  sheriff.  In  the  first  place,  it  does  not  appear,  from 
this  record,  but  that  the  party  might  have  been  sheriff,  at 
the  time  of  giving  this  bond ;  for  the  declaration  only  men- 
tions Wtnslow  as  late  sheriff  of  Or€mge^  deceased.  Of 
course,  the  word  late  may  refer  to  the  time  of  bringing 
the  suit,  or  filing  the  declaration.  2d.  The  bond  4s  not 
set  out  in  A^rc  verba;  and,  in  this  case,  is  not  neceaSartkf 
a  part  of  die  record :  being  a  bond  with  a  collateral  condi- 
tion, and  not  for  the  payment  of  money  only,  in  wlm^ 
case,  it  is,  from  necessity,  in  most  cases  a  part  of  the 
record,  dd.  The  collection  of  the  taxes  due  for  the  year 
(c}Ch.7.and  1784,  having  been  postponed  by  two  acts,(c)  a  subsequent 
Jtfi^rthat  *^^  passed  in  November ^{d)  for  the  purpose  of  enabling  the 

yctp.  sheriffs  for  that  year  to  make  the  collection  of  those  taxes« 

Cd\  Ch  91 

although  their  times  should  have  expired^  and  declares  that, 

where  any  sheriff  had  given  bond,  as  by  law  directed,  or 
should  thereafter  give  such  bond,  he  shall  continue  to  col- 
lect the  public  taxes,  for  which  he  may  be  accountable,  in 
the  same  manner  as  if  his  time  had  not  expired;  and  be 
subject  to  the  same  penalties.  Under  these  circumstances, 
such  a  bond  as  this  is  supposed  to  have  been,  seeBis  to 
have  been  authorised  by  law. 

3.  The  breach  is  alleged  to  be  assigned  too  genenfijF* 
It  is  in  the  words  of  the  condition.  So  it  was  in  the  case 
of  Johnstons  v.  Meriwethery  3  C'dZ,  523.  and  Branch  ▼. 
The  Commqnweakhy  2  Callj  510.  BndBrqmh  v.  Randolph^ 
October  term,  1805 ;  and  so  was  the  case  of  littles  Jdmi^ 
mstrators  v*  The  Commonwealth^  decided  ye^erday* 
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4«  That  it  was  not  stated  in  the  dcclaration  that  the  she-  mat.  1808. 
vHf  was  bound  in  die  same  bond.     This  was  not  necessary^     winslow 
it  appearing  from  the  declaration  that  he  is  dead.      The   and  othew 
Court  will  presume  that  his  name  is  in  the  bond^  which  is   The  Com- 
Bot  ^re^'upon  the  record,  atid  which  the  defendants  have  '"t^nwealth. 
not  denied  to  be  their  act  and  deed.     And  this  circum- 
stance, VIZ.  that  it  appears  that  the  sheriflF  was  dead  before 
this  stixt  was  brought,  seems  to  me  to  distinguish  this  case 
from  Leftwich  v.  Berkeley^  1  Hen.  and  Munf.  61.     There 
it  appeared,  there  was  another  obligor  not  named  a  de» 
lendant,  and  not  appearing  to  be  dead;  and,  therefore,  the 
judgment  was  reversed,  because  all  th^  obligors  who  are 
alive  must  be  sxatA  jointly^  or  each  of  them  severally.    But, 
as  all  the  surviving  obligors  are  brought  before  the  Coupt 
at  once,  I  see  no  reason  to  consider  it  as  an  objection  that 
tbey^have  not  been  severally   sued.      They  might  have 
pleaded  severally,  if  they  had  a  several  defence.      Having 
made  none  it  is  to  be  presumed  they  had  none  to  make. 
•     5.  The  breach  is  laid  that  the  taxes  were  not  paid  on 
^demand.    This  might,  for  aught  I  know,  have  been  shewn 
as  a  cause  for  a  special  demurrerw    But  the  objection  seems 
to  tne  to  be  too  late  when  the  party  has  wilfully  stood  out 
against  the  course  ci  the  Court,  and,  for  the  first  time, 
comes  into  this  Court  to  point  out  matters  of  error  in  point 
of  fwm. 

In  perusing  the  record,  an  objection  occurred  to  me 
which  was  not  noticed  at  the  bar.  The  damages  laid  in 
the  declaration  are  only  600^  The  damages  assessed  in 
one  of  these  suits  are  upwards  of  900/.  and  in  the  other 
1,900/.  And  I  was,  at  first,  inclined  to  think,  that  the  same 
reason  which  restrains  a  pltuntifF  from  recovering  more 
damages  than  he  demands  in  his  declaration,  in  an  action 
sounding  merely  in  damages,  would  apply  to  these  cases. 
But  I  find  that  this  point  occurred  in  Johnstons  v.  Merrws^ 
ther^  3  Ca//,  524.  and  again  in  Payne  v.  EUzey^  2  Wash. 
14d.  and,  in  both  cases,  was  disregarded.  My  doubts  are 
eonsequendy  changed  into  submission.  Yet,  I  cannot  help 
saying  that  such  a  practice  has,  in  my  opinion,  a  tendency 
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MAY,  1808.  to  mislead  a  defendant,  who  may  think  it  not  worthwhile 
^\^slow^  to  defend  a  suit,  where  the  damages  are  bid  at  10/.  only, 
and  others  but  would,  probably,  be  roused  on  receiving  notice,  that 
The  Com-  ^^  might  be  subject  to  the  payment  of  2,O0OA 
manwealth.  Upon  the  wholc  I  think  the  judgments  ought  to  be 
affirmed* 

(fl)  1  Wath.     Judge  RoAXE.     The  case  of  Bibb  v.  Cautkomej(jx)  and 
(^>  Oc*.1805.  Branch  y.  Randolph^  Governor^  ^c»{b)  overrule  the  objec- 
ts- tion  to  this  bond  as  standing  in  the  name  of  the  Common' 
wealthy  instead  of  being  payable  to  the    Treasurer;    if^ 
indeed  it  be  not  substantialh/  so  payable,  as  appears  by  the 
9ohendunu     In  the  former  case  the  bond  was  precisely 
like  the  present  as  to  the  point  in  question :  in  the  latter 
the  bond  was  payable  to  the  Governor  instead  of  the  Trea* 
surer 4    That  bond  was  dated  in  May^  1784^  and  was  held 
((;)  Ch.  40.  p.  good,  notwithstanding  that  the  act  of  1781,(c)  speaks  of 
ofCi^Hev.  ^^  hond  as  being  payable  to  the  Treasurer;  and  that  the 
id) JRevCode.  ^ct  of  1792y(d)  TiKST  exprcssly  made  the  sherife'  bonds 
tect  8  D 121  P*y^^  ^^  ^^  Governor.     These  decisions  proceeded  upcn 
the  ground  that  the  acts  of  1748,  and  1755,  making  the 
sheriffs'  bonds  payable  to  the  King,  as  also  the  ordinance  of 

(«)  Ch-5.8ect  convention  of  1776,(f)  were  still  in  force,  and  governed 
7.  p.  37.   of  .  .      ..         f.u  .• 

Chath  Mev.   the  construction  of  the  question. 

As  to  the  criticism  upon  the  expression  "  late  sheiiflF,'* 
I  will  either  take  it  to  be  an  averment  by  the  plaintiff  in  the 
declaration,  as  was  argued  by  the  Attorney  General,  and 
not  as  contmned  in  the  condition  of  the  bond;  or,  if  it  ev^i 
be  in  the  condition,  that  he  was  appointed  a  collector  of  the 
taxes  after  his  sheriffalty  had  expired,  and  thatthat  eiq>re8- 
sion  was  only  used  as  a  descrtptio  persona^  not  vaiyin^^ 
however,  his  quality  as  collector.  It  is  clear  that  at  that 
time  collectors  of  the  taxes  were  in  several  instances  recog- 
nized by  our  laws.    , 

These  are  the  objections  which  occur  in  this  case.  The 
objection  on  account  of  the  generality  of  the  breach  was 
overruled  yesterday  in  the  case  of  Little*s  AdmtnUtrO' 
torsy  fePc.  V.  The  Commonwealth. 

I  am  of  opinion  that  both  judgments  be  affirhsd. 


monwealth. 
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Judg^  Fleming.     The  grounds  of  the  opinion  of  the  may,  I80a 

Court,  in  favour  of  affirming  the  judgments,  having  been  so  ^J^^gJ^^ 

fiilly  stated  by  the  Judges  who  preceded  me,  it  seems  unne-  and  others 

cessary  for  me  to  say  more  than  that  I  am  of  the  same  The  Corn- 
opinion. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
ments of  the  General  Court  affirmed. 


Sally  Cogbill,  Mother  of  Sally  Nelson  Cogbill,      '^'f^' 
against 
Hill  Cogbill,  Thomas  Cogbill,  and  others. 

THE  will  of  yohn  Cogbilly  deceased,  duly  executed  to  A   testator 

pass  real  estate,  was  admitted  to  record  by  the  County  ^jn    j^  ^^^ 

Court  of  Chesterfield^  on  the  8th  of  February y  1808.     At  fo"^  o^  "j^- 

legatees  haring  afterwards  died,  in  the  life-time  of  the  testator,  he  gave  n)erbal  in- 
structions for  a  new  will,  \%hich  were  committed  to  writing  by  his  friend,  in  order  to 
take  the  advice  of  counsel,  as  to  the  legality  of  the  limitations  therein  contained. 
The  testator  afterwards  drew  up  a  memorandum  (nearly  agreeing  with  those  instruct 
tions)  ali  written  with  hit  •vtn  hand,  but  in  which  hi*  name  no  nh^e  appear*,  and  gave 
it  to  the  same  friend,  togfcther  with  the  original  will,  for  the  purpose  of  drawing  a 
new  wiU  from  the  two.  The  draught  of  a  new  Mfill  was  accordingly  prepared,  com- 
prising the  subject  matter  of  the  original  will,  and  the  memorandum ;  and  being  pre- 
sented to  the  testator,  was  approved  by  him ;  but  the  signing  of  it  was  postponed, 
until  he  could  also  execute  a  release  of  a  mortgage  which  he  held  on  part  of  the  estate 
of  his  deceased  brother.  The  release  was  prepared,  and  approved  by  the  testator ; 
but,  being'  interlined,  was  returned  to  the  person  who  wrote  it,  to  be  transcribed.  Be- 
fore a  fair  copy  was  made  and  delivered  to  the  testator,  he  was  in  a  state  of  deliriumy 
and  so  continued  till  he  died,  without  having  executed  the  release,  or  the  draught  of 
the  new  will  The  memorandum  {written  with  his  own  hand,  without  his  name  appear* 
ing  in  any  part)  was  established  as  a  good  codicil  to  pass  personal  estate,  although  it 
remained  in  the  hands  of  the  writer  of  the  draught,  from  the  time  when  it  was  first 
delivered  to  him,  until  after  the  death  of  the  testator. 

In  this  case,  the  testator  havii)g  drawn  his  pen  through  certain  words  in  the  memo- 
randum, (leaving  them  sti:l  Wgiole,)  and  the  writer  ot  the  draught  having  inserted 
therein,  in  the  presence  of  the  testator,  and  with  his  assent,'  certain  other  words, 
(mere  expletives.)  which  were  ersHed  by  him  after  the  testator's  death,  these  era- 
sures and  interlineations  were  held  not  to  vitiate  the  instrument. 

If  an  entry  be  made  in  the  minute-book  of  the  clerk  of  a  District  Court,  and  part  of 
it  be  omitted  in  the  order-book  signed  by  the  Judge,  the  order-book  cannot  be  amended 
from  the  minutes  after  the  term  at  which  the  proceedings  were  had. 

A  party  appellee  cannot  l>e,  received  as  a  witness  for  his  co-appellees,  eitlier  upon 
bis  releasmg  to  them  his  interest  in  the  suy^-ct  in  controversy,  or  upon  his  or  their  de- 
positing with  the  clerk  a  sum  of  money  su  fncient  to  cover  the  costs 

In  a  contest  about  a  will,  a  person  who  was  not  a  party  in  the  County  Court  may, 
by  becommg  interested  after  an  appeal  to  the  District  Court,  be  admitted  a  party 
Uiere,  and  carry  up  the  cause  to  the  Court  of  Appeals  ;  but,  on  reversing  the  judg- 
9)ent  of  the  District  Court,  and  affirming  that  of  the  County  Court,  such  party  can 
•nly  recover  th«  costs  in  tht  District  Court. 
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MAT,  1808.  the  same  titne,  a  Separate  writing,  Iti  which « the  liaihc  oS, 

^^C(>c-biir'   y^^^  Cogb'ill  no  where  appeared,  ^but  which  was  whoU|r 

y  written  by  him,)  was  oflFered  for  probate,  by  Saily  NeUon 

otuti^    Cogbill^  the  principal  legatee  therein,  as  a  codicil  to  the 

'  said  will,  and  as  sufficient  to  pass  the  personal  estate*   Pro^ 

bate  of  this  writing  was  opposed  by  Hill  Cogbill^  Thomas 

Coghill^  and  others,  the  heirs  at  law  of  the  testator ;  but  the 

Court  of  Chesterfeld  admitted  it  to  record  ''•  m  a  codicil  to 

*'  the  last  Will  and  testament  of  John  Cogbtll^  deceased.^^ 

From  this  order  an  appeal  was  taken  to  the  District  Court 

of  Richmond^  where  the  judgment  of  the  County  Court 

was  reversed.    Sally  Nelson  Cagbtll^  who  stood  as  the  only 

party  appellee  in  the  District  Court,  being  dead  at  the 

time  of  the  decision,  an  appeal  was  taken  in  the  name  of 

Sally   Cogbill^    mother  of  Sally  Nelson  CogbiUy    to  this 

Court. 

During  the  progress  of  the  trial  in  the  District  Court, 
Hill  Cogbilly  one  of  the  appellants  released  in  open  Court 
all  interest  which  he  might  have  under  the  will  of  John 
Cogbill  in  the  personal  propertj^  mentioned  in  the  writing 
produced  in  Court  as  a  codicil  to  the  will  of  the  said  John 
Cogbill;  and  with  the  consent  of  the  odier  appellants,  the 
appeal  was  dismissed  as  to  him.  He  was  thereupon  sworn 
and  examined  as  a  witness  in  the  cause ;  to  which  the 
counsel  for  the  appellee  objected. 

The  minutes  of  the  proceedings  contained  the  dismission 
of  the  appeal  as  to  Hill  Cogbill;  but  the  order-book^  signed 
by  the  presiding  Judge,  omitted  that  circumstance*  Hill 
Cogbill  consequently  appeared  as  a  party  appellee  in  the 
Court  of  Appeals. 

The  case,  abstracted  from  the  collateral  points  which 
arose  in  it,  was  this :  John  Cogbill  being  seised  and  pos- 
sessed of  a  very  considerable  real  and  personal  estate,  and 
having  neither  wife  nor  child,  made  his  last  will  and  testa- 
ment in  these  words : 

"  In  the  Name  of  God,  Amen.  I,  John  Cogbill,  of 
"  the  parish  of  Dale  and  County  of  Chesterjield^  being  of 
"  sound  mind  and  memor}',  thanks  to  God  for  the  same. 
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^^  0&d  beiag  desirouis  of  setdiiig  all  my  worldly  affairs,  and  hay,  180$, 
**  disposing  of  the  estate  wherewith  it  hath  pleased  God  to  ^'^^^JJ^ 
^^  bless  me,  do  make,  publish  and  ordain  this  my  last  will  y. 

^^  and  testament,  in  manner  and  form  following;  that  is     *^er^ 
'*  to  say,  ■ 

"  Imprimis^  I  give  my  soul  to  God,  who  bestowed  it 
**  on  me,  and  desire  toy  body  may  be  decently  buried  by 
*'  my  executors  herein  after  hamed. 

'*  Item^  I  give,  devise,  and  bequeath  to  my  niece,  Salleij 
**  Hill^  daughter  of  my  brother  Jessee  CogbtU^  deceased, 
**  her  heirs  and  assigns  for  ever,  the  seven  negro  slaves 
**  following,  to  wit,  Nancey^  Maria^  Beckey^  Stephen^  Lucyy 
•*  Amty^  and  Patience^  with  the  future  increase  of  the  fe- 
**  males.  Also,  two  horses,  one  light  grey,  and  one  dark 
^^  grey,  called  Silvertail ;  six  head  of  catde ;  and  one  bed 
•*  and  furniture. 

"  Iteniy  I  give,  devise,  and  bequeath  unto  my  nephew 
*'  Thomas  Neison  Cogbiliy  son  of  my  brother  Jessee  Cog' 
**  billy  deceased,  to  him,  his  heirs,  and  assigns  for  ever,  the 
**  plantation  and  lands  whereon  I  now  live  in  said  County  of 
**  C%^tff^r/?e/t/,  containing  five  hundred  and  ninety-two  acres, 
*'  more  or  less ;  also  the  following  slaves,  fourteen  in  hum- 
**  ber,  to  wit,  Franks  Tom^  Did,  Effey^  Johih^  SyUoy 
**  Priscyy  Edethy  Archery  Ludyy  Lizzy y  Nedy  young  Franky 
^^  Kitty  said  Sally y  with  the  future  increase  of  the  females; 
**  adso,  five  horses,  twenty-three  head  of  catde^  ten  sheep, 
^^  all  my  stock  of  hogs,  all  my  household  and  kitchen 
^^  furniture  and  plantation  utensils,  (the  bed  given  to  <$Vi/- 
**  ly  Bill  excepted,  together  with  all  my  outstanding 
^^  debts,  and  all  and  every  the  remainder  of  my  estate, 
"  both  real  and  personal,  of  every  kind  whatsoever.  But 
^^  it  is  my  will,  and  I  desire  it  so  to  be,  that  my  nephew, . 
*'  Thomas  Nelson  Cogbilly  shall  pay  and  discharge  all  just 
^^  debts  and  accounts  that  shall  remain  due  from  my  estate 
"  after  my  decease,  out  of  the  legacies  and  estate  herein 
"  bequeathed  him. 

"  But,  in  case  my  niece  Salley  Hilly  and  my  nephew 
**  Thomas  Nelson  Cogbilly  should  die  without  issue  of  their 
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HAT,  180$.   '  And  further  indorsed,  obviously  wilk  difierent  ink,  bat 
Colrbifl^   at  what  time  does  not  appear, 

▼.  **  Prepare  a  release  from  J(fhn  Cogh^  to  the  iK<trB  of 

^(Sf.ert.     "  yesseCogbiU^  for  the  amount  of  the'within  debd  of  tnist ; 

■'■  "  and  in  the  will  to  be  written,  omit  the  wh^  cls|U8e  ror 

^  specting  said  T.  Deed.     Ask   Mr.  Gregory    in   what 

**  manner  the  said  release  ought  to  be  made." 

In  1 807,  and  after  the  writing  of  die  above  meaaoraodttm; 
John  Cogbilt  delivered  to  Ferguson  a  paper^  whidi  ia  the 
subject  of  the  present  controversy,  togediev  widi  tlM  m^ 
^n^  win  of  the  9th  of  November j  1805,  and  desived  InM 
to  write  a  will  by  the  two.  The  testator  lived  seven  ot 
eight  months  afterwards.  Ferguson  ^^  considered  tkerpa- 
^  per  as  a  memorandum  to  form  a  will  by ;  as  intendtA  t6 
**  form  the  foundation  of  a  ne^  wilt<-«ot  as  a  ti»dicil{  the 
^  testa^r  having  before  requested  him  to  write  a  udlw  ^wffl 
♦*  for  him." 

The  paper  is  in  the  following  words : 

^«  I  lend  to  Salley  CogbUL,  widow  of  Thomtu  M.  C§gUii^ 
^  deceased,  the  plantation  I  now  live  on,  rmifiiMmg  five 
^  hundred  and  ninety-two  acres  of  brnd,  «nd  fimrteen 
^  negroes  named  as  foUoweth^  Franiy  Tofn^  Oiokf  Bfiitj 
^  John^  SyUa^  Preset/^  Edeih^  Archer^  Ludy^  i^aey,  Nel, 
^  Young  Franks  «id  Kitt;  abo  three  horses^  twelve  imaA 
^  of  catde,  all  my  stock  of  sheep-  and  hogs,  dso  9U  aiy 
^  household  and  kitshen  furniture,  and  all  my  pimtilion 
^  utensils — as  long  as  she  rem^s  ThemWN.  C$gki^ 
^^  widow.     I  give  and  be<)ueath  ulHo  Salley  M*  Guff^iO^ 

^  daughter  of  Thomas  Jf.  CogbUi^  deceased,  Jttd  Smlky 

her 
"  Cogbill^  the  above  estate  lent  to  mother,  the  five  hundred 

"  and   ninety-two   acres  of  land,   and  fourteen  negroes 

"  named  Franks  Tom^  Dicky  ^ff^^^i  John^  ScijUa^  Presey^ 

"  Edethy  Archery  Ludy^  Lizzy^  Nedj   young  Franks   and 

"  Kitty  with  the  future  increase  of  the  females ;  also  direc 

•*  horses,  twelve  head  of  catde,  ten  sheep,  all  my  stock  of 

"  hogs,  all  my  household  and  kitchen  furniture  and  plan&- 

"  tion  utensils,  [together  with  all  my  outstanding  debts, 
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•*  and  all  &  every  remainder  of  my  estate  both  real  and  may,  idea 

**  personal,  of  every  kind  whatsoever,*]  unto  the  said  SaU     CogbiU 
**  ley  Nebon  Cogbill^  her  heirs  and  assigns  for  ever.    But  Cogbui  an4 

(rAc*aiV/)t  ..  [thail  die)\  ^  (Aer)||  oUiers. 

**  in  case  Sallexj  Nekori  CogbiH  without  issues  of  body   ' 

A  A 

^  lawfully  begotten,  then  and  in  that  case  I  gpive  and  be-> 
'  ^^  queoth  die  whole  estate  given  to  [  Thos.^]  Sally  N.  CogbUl 
^^  to  be  equally  divided  between  Salley  Cagbill  her  mo- 
*^  ther,  and  my  niece  SedUy  ffill^  daughter  of  my  brother 
^^  yes9€  CogbiUy  deceased,  to  them  and  their  heirs  and  as* 
**  signs  for  even 

^  I^astly,  I  do  nominate  and  appoint  CafU  Charles 
**  0ravesy  Armistead  Hilly  and  ,  execu* 

*^  tors  to  this  ray  last  will^"  Sec. 

Thk  paper  was  {»t>ven  to  have  been  wholly  in  the  hand^ 
writing  of  yohn  CoglnlL 

yam€9  Fergtt9on  further  stated,  that  he  wrote  a  will  in 
tonfonmi^  with  the  testator's  instructions,  and  pursued 
the  above  paper  verbatim^  as  it  was  delivered  to  him^  e» 
eept  as  to  ^  expletives,  ^'  shall  die,"  '^  her,"  &c.  which 
w^e  inteidined  by  hun  in  the  testator's  presence,  and  wiA 
bb  consent,  bat,  after  his  death,  were  erased  by  the  wit* 
M6S,  believing  diat  as  he  had  put  them  in,  he  oug^  to 
strike  them  out,  otho'wise  he  could  not  say  that  the  piqper 
w«s  wbdly  in  the  hand- writing  of  the  testator.  Tbt 
draught  of  a  new  wiU  was  presented  by  Fergwtfn  to  John 
Cbff^^f  ^*lia  read  it  more  than  once,  and  approved  of  it. 
*homM  dificulty  arising  with  respe<^  to  a  ncMHtgi^  or  ^^ed 


«  The  wotds  incliided  ini^ia  evotehets,  thut[  ],  were  origina&jr 
written  by  John  CogbiUy  but  *  pea  was  drawn  throuf^h  them,  lesTiog 
them  fttill  plainly  legible. 

t III  The  words  (the said,)  (thall die,)  and  (her,)  were  omitted  by 
ybkn  CogS^tl,  bat  ioserted  by  Mr.  Fer^tom  in  hia  presencet  sad  with  his 
«snMiit  They  wf  sIlcrwM'ds  fohhcd  o<it  fay  fbrgu9on  sa  M  It  ^ 
Scsrtely  leffltle^  for  vnsoQS  cai^Uined  ia  W#  tMliiaoo 
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jMAv,  180a  of  trust  which  John  Cogbill  had  upon  the  lands  of  his  br^- 

**^'V^  ther  Jesse  Cogbilly  of  which  nothing  had  been  said  in  the 

V.  will  J  he  requested  Mr.  Ferguson  to  write  a  rckase  to  the 

^ers.      heirs  of  Jesse  Cogbtll;  and  as  soon  as  that  should  be  done, 

•  he  would  execute  his  wilL    This  release  was  to  be  writtea 

on  a  separate  piece  of  paper.     Ferguson  wrote  the  release 

and  shewed  it  to  the  testator:  he  read  it,  and  approved  of 

the  contents ;  but,  being  interlined,  he  asked  Ferguson  to 

copy  it.     Before  a  copy  was  made,  Cogbtll  sent  ifor  the  re^ 

lease :  Ferguson  completed  the  copy  and  carried  it  to  Yim^ 

but  found  him  in  a  state  of  delirium,  from  which  he  never 

recovered;  but  when  he  requested  the  will  and  release  to 

be  written,  jjie  was  in  good  health,  and  perfecdy  m  his 

senses. 

The  instructions  for  a  will  were  delivered  to  Fergitsen 
hy  Cogbill  (as  before  stated)  about  seven  or  eight  months 
before  his  death ;  the  draught  of  the  netvwiiJwsis  prepaml 
^d  put  into  his  hands  about  two  months  before  diat  event ; 
and,  about  a  fortnight  preceding  it,  Ferguson  called  to  see 
liim,  when  he  asked  if  the  release  was  finished.  On  being 
answeredjJn  the  negative,  he  expressed  an  anxiety  that  fe 
should  begone,  that  he  might  sign  the  will.  Wboi  Fer-' 
gusori  wrote  the  draught  of  a  new  will,  he  retained  Ae  pa- 
'per  or  memorandum,  (the  subject  of  this  controversy^) 
which  was  never  out  of  his  possession  till  after  John  Cog'^ 
btW^s  death.  The  original  will  and  draught  were  ddivcsed 
to  CogbiH;  during  whose  last  iQncss,  Fergussn  meeisig 
widi  a  friend  of  the  deceased,  {Edward  Archer^)  at  his 
housci  (whom  CogbiU  had  sent  for,  as  die  witness  under- 
stood,) and  finding  his  papers  lying  in  a  trunk  and  closet, 
exposed  to  his  negroes,  of  whom  only  his  family  consis&d, 
Ferguson  took  the  original  will  out  of  a  smiQl  red  trunki 
'  and  the  draught  from  the  top  of  a  book  in  the  closet,  and 
delivered  them  to  Archer^  to  preserve,  and  that  CoglnB 
mig^t  execute  the  draught  if  he  got  well  enough.  CogbM 
dying  without  having  executed  the  draught,  Archer  se* 
turned  these  papers  to  Ferguson  after  CogbilPs  dei^  to 
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be  put  into  the  hands  of  an  attorney*     He  accordmgiy  de-  m^t,  180a 
Evered  them  to  Archibald  M^Rae^  Esquire^  by  whom  they 
w^ere  exhibited  to  Chesterfield  County  Court,  where  the 
witness  was  examined  concerning  them.     He  was  positive      others*'**^ 
as  to  the  identity  of  the  papers,  which  he  has  never  seen . -■ 
since,  and  undertands  diat  the  draught  has  been  lost*   Fev' 
gwon^  on  further  examination,  stated,  that,  after  writing 
the  formal  parts  of  the  will  according  to  the  original,  and 
omitting  diat  part  which  related  to  Thomas  Nelson.  CogbiU^ 
ke  pursued  the  words  of  the  paper  or  memoranduiki  prr* 

Edward  Archer  was  sent  for  by  CogbilL,  and  Was  at  his 
fiouse  about  ten  or  fourteen  days  before  his  death,  when  he 
said  that  he  expected  Ferguson  Aere  widi  the  release  ;'that 
he  was  anxious  to  sign  the  release  first,  and  then  he  would 
sign  his  will;  that  Ferguson  had  written  his  will,  and  that 
he  was  satisfied  with  it ;  but  that  he  wished  first  to  relea^ift 
die  mortgage  for  the  benefit  of  Jesse  CogbiU^s  estate. 
This  witness  proved  that  the  menfiorandum  was  wholly  in 
the  hand^writing  of  Cogbill^  (as  did  sevend  others,)  2Xki 
confirmed  the  statement  of  Ferguson  as  to  the  delivery  of 
the  origitial  will  and  draught  to  him,  during  die  last  illnesf 
l>f  (7t0if M/>  for  preservauon. 

.  Arc/ubald  M^Rae^  who  was  counsel  for  Sally  Nelson 
C^gUU^  in  the  County  Court  of  Chesterfieldy  statted  that  h^ 
recehred  the  original  will,  the  memorandum,  and  draught 
of  a  new  will,  from  Ferguson;  that  the  draught  was  said 
to  have  been  written  copformably  to  the  original  will  and 
memorandum,  which  last  was  particularly  insisted  on,  as  a 
good  codicil  to  the  original  will,  and  suffici^t  to  pass  tbs 
personal  estate ;  that  all  the  papers  were  sent  up  from  the 
bar  to  the  Court;  but  the  draught  being  consider(;d  air 
mere  waste  paper,-  no  attention  was  paid  to  it,  and  he  had 
never  seen  it  shice ;  bu^  had  understood  diat  it  had  been 
lost» 
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Bt4Y»  mt.  BTM  CogiiU^  (oae  of  ^  ajqieUantft  fkm  dM  Cemttf 
Court,  and  who  stood  as  an  sq)pelke  in  tbU  Court  ki  W9^ 
sequmce  of  an  omission  by  die  deriL  of  the  Ditttrict  Court 
to  record  in  his  ordkr-hook  the  dismission  c^  die  appeal  as 
to  him,  although  it  was  entered  <mthe  mimUeB^  beiag  call- 
ed as  a  witness — 

Call^  for  the  appellant,  objected  to  die  introduction  of 
this  witness,  because,  being  a  party  in  the  cacwe,  he  was 
liable  for  costs ;  and,  if  he  were  received  as  k  wkncas,  he 
would  come  to  relieve  himself.  Besides,  he  was  one  of  the 
per8(nis  entided  to  the  lapsed  devise,  in  case  the  memo- 
randum should  not  be  estaUtshed  as  a  codiciL  It  is  troe 
die  record  says,  that  Hill  Ccgbill  released  all  lus  interest 
in  the  personal  estate  mentioned  in  the  coAcU:  but  he  k 
mot  a  legatee  in  the  codicil,  and,  dierefore,  had  no  interest 
to  release  tmder  it.  The  effect  of  his  testimoiiy  would  be 
to  give  him  possession  c^  the  property  as  Jhiriiut^e* 

Hixify  for  the  appellees**  If  there  be  any  mitapprdieii* 
sion  with  respect  to  the  terms  of  the  rdetue  as  staled  Ja 
the  record,  ffiil  CogbiU  may  enter  it  now#  As  to  the  o^er 
objection,  that  he  is  a  party  in  the  suk>  it  ianot  a  fiKt>  By 
Jus  own  voluntary  act,  in  open  Court,  and  widi  th^  assent 
of  the  other  appellants,  the  appeal  was  dismissed  as  to  1dm 
in  the  District  Courts  The  dismission  was  without  any 
costs ;  but,  even  if  it  had  been  vnth  co$t$^  ha  mf^  hare 
paid  them,  and  then  there  coidd  have  been  n*  ystafioii  aa 
to  his  admissibility. 

Wickham^  for  the  appellant.  There  are  two  groundSf  on 
wh^ch  ^iU  CogbiU  is  not  a  competent  witness.  Ftr§U  He 
is  a  p^rty  appellee,  and  liable  for  costB«  He  caaiiet,  by  hia 
own  act,  release  himself  froiii  those  costs.  Wt  must  msdce 
the  release,  before  he  can  be  exonerated.  Secondly.  He  is 
disqualified  in  point  of  interest.  Even  if  no  costs  weije  r«« 
QOverab}e^  he  would  pot  be  a  cpmprtent  wittms»  bei^f  « 


In  the  SUYmt  qf  ike  Commfrnvfatth.  477 

piilji  in  dw  cftiue*    Ife  claim  the  legacjr,  which  would,  mat,  ifioa 
«^rwite,  be  Uipeed  i^  the  death  of  Thomas  Nikon  CogbUl  ^""co^i^ 
Wk  the  Ufe^time  of  ^  testator^  under  the  co^cih  he  eUums        ▼• 
as  tR$Uriiu$€€^    MiU  CoghtU^a  ofiering  to  be  a  witneae  for  ^Itken. 
the  other  appellees,  is  like  the  case  of  two  joint-partners      ' 
coming  into  Court,  and  the  one  offering  to  be  a  witness  Cor 
the  other* 

The  District  Court  having  adjourned.  Hay  suggested 
ihe  propriety  of  continuing  the  cause,  in  order  that  duit 
Court  might  at  the  next  term,  correct  the  error  in  the 
entry,  and  make  the  order-book  to  conform  to  the  minutei; 
4Mr,  that  a  eertiormri  might  be  immediately  awarded  to 
bring  up  a  more  complete  record,  and  to  correct  the  error 
of  the  clerk. 

This  was  opposed  on  the  other  side,  on  the  ground  that 
she  case  of  Vrnghan  and  Field  Yk  Freehmd,  had  fiilly  set** 
tied  the  point  that  a  District. Court,  at  a  subsequent  term« 
had  no  power  to  Slter  or  amend  the  records  in  the  orders 
boek^  even  from  the  minutes«(l) 


(1)  Vatighan  and  Fields  executors  otPieid^  Utc.  t.  FretUmd  and  othert* 
(0HftK-M(Nft,fi6.5.p.  dSl.) 

PMd,  iitffiviag  sseoiitor»  fto»  of  Fkid,  UV.  v.  MSwti40i  snd  edien^ 
(irdb>4MiM-  5.  p.  arr.  3d  Jtf^  1S06,  MS.) 

This  was,  in  fkct,  the  same  cause,  which  assoned  a  different  style  in 
^consequence  of  the  death  of  Faughan,  a  party  in  the  appeal  It  was  on- 
gihally  an  action  oA  the  case  upon  inde^tahu  atiumpnifbt  goodt,  wares, 
and  mcKhshdhEet,  brought  in  the  Bistriet  Court,  held  at  Mrwu/mid^ 
CJoortrUoase,  by  the  surfifing  partners  of  AtwAm^  JLflMw,t0^C«.  against 
Vauf^ban  and  Fields  executors  of  FieUk  Iste,  sunriving  partner  of  Field  and 
Murray,  The  plaintiffs  declared  on  an  assumpsit  of  the  futaton  the 
defendants  pleaded  **  non  assumpsit  and  the  act  of  limitations  i^  upon 
Which  issue  was  Joined.  The  Jury  found  a  verdict  in  theae  wordst 
#  WeeCtliSjutylindlbrlheplaintiff)i,  and  do  assess  their  daaa^^  tp 
*«  ia6iL  8#.  1^.**  TheekrkbrieffynotedtheTerdicionhtsiiilmitts/but 
in  entering  it  upon  the  order-book,  be  stated  the  finding  of  the  Jury  to 
be,  that  the  defndamt  toemsehres,  instead  of  their  sp#faiar  had  assu* 
SMdyScc.  This  judgment  was  entered  at  the  Oaaheritrm.  1799(attha 
t^ibtt  Ufm,  ims,  the  (Nsirict  Cotirt  permitted  the  entry  to  be  amend? 
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uK\y  1808.  Judge  Tucker  expressed  no  positive  opinion  as  to  die 
^■J^^jJJ^  propriety  of  continuing  the  cause,  for  the  purpose  of  mtrcK- 
V.  ducing  the  amendment  in  the  order4x>ok  of  the  Distriot 
^^ers.  Court ;  though  he  seemed  not  fiilly  satisfied  with  die  deci- 
"    '  sion  in  the  case  of  Vaughan  and  Field  v.  Freeland;  but  he, 

was  of  opinion,  that  a  c^r^i^rart  might  be  awarded,  to  bring 
up  both  the  minute-book  and  order-book*  for  the  purpose 
of  correcting  the  error  of  the  derk,  in  omitting  part  of  the 
entry  in  his  minute-book  in  his  order-book.  He  thought^ 
that  by  depositing  a  sufficient  sum  of  money  to  cover  die 
costs,  the  witness  might  be  admissible. 

Judge  Roane  was  cleaiiy  of  opinion  that  the  order- 
book  was  alone  to  be  relied  on;  whicK  was  concluiiveto 
shew  that  Hill  Cog'biilw^s  not  a  competent  witness.  There 
are  two  grounds  of  objection  to  his  admissibility:  his 
being  liable  to  costs,  as  being  a  party  in  the  cause,  and  his 
interest,  as  a  distributee,  in  setting  aside  the  codiciL  If 
we  go  by  the  minute-book  of  the  clerk  of  the  District 
Court,  there  will  be  one  result ;  if  by  the  order-book^ 
another.  In  the  former  it  appears  that  the  appeal  was  dis- 
missed as  to  him ;  but  in  the  latter,  he  is  still  continued  a 
par^,  and  so  remsdns  in  this  Court.  It  has  been  decided 
in  the  case  of  Vcnighan  and  Field  y*  Freekmd^  and  correct- 
ly decided,  that  the  9rder-book  is  alone  to  be  looked  into^ 
as  containing  the  records  of  the  proceedings  of  the  District 
Courts ;  and  the  distinction  was  Jthen  properly  taken  be«* 
tween  the  records  of  a  County  Court,  which  are  drawni  up 
l^  the  clerk  in  his  office,  hotft  the  minutes  taken  in  Court* 


ed,  to  at  to  lUte  that  the  defendants'  tettator  had  aasamed,  confbnnaU^ 
to  the  pleadings  in  the  cause  and  the  verdict  of  the  Jury. 

The  Court  of  Appeals  (present  Lyoks,  Carrxmotok  and  Roaitb, 
Judges)  reversed  the  judgment  of  the  District  Court,  being  of  opinion, 
<*  that  the  order  made  for  amending  the  record*  and  altering  the  judg- 
''  nient  entered  on  the  s&id  verdict,  at  another  and  subsequent  term  after 
**  the  verdict  given,  and  judgment,  entered  tbereoo,  ftifly  drawn  v^ 

-eud  and  siloed  by  the  Judge  in  open  Court*  wm  erroaroui,  the  md 
' '  i.u  iiclVncnt  ojier  the  term  not  being  authorised  by  law.'* 
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^uad  the  records  of  a  District  Court,  which  are  drawn  up  *«ay.  1808. 
during  the  time,  read  in  open  Court,  and  signed  on  the  next     cogbiH 
.day  by  the  Judge.     We  must  look  for  certainty  in  the  re-         T«  ^ 
-  cords  some  where ;  and  where  can  we  so  readily  expect  to  find     others. 
it,  as  in  the  order-book,  deliberately  signed  by  the  Judge  ?  — — — — — 
Does  it  appear  to  us  that  this  gendeman  is  a  party  in  die 
cause?'  He  certainly  is  a  party  appellee  f  for  we  have  no  proper 
£iata  to  go  by,  to  assure  us  that  he  has  ever  been  discharged 
in  the  District  Court.    The  question  then  occurs,  whether 
a  party  on  the  record  can  be  a  witness.     Although  he  may 
release  his  own  in/rr^^^  in  the  controversy,  he  cannot  by  his 
own  act  get  rid  of  his  liability  for  the  costs,  to  his  adversav 
ry,  and,  therefore,  cannot  be  a  competent  witness. 

Judge  Fleming  was  of  the  same  opinion. 

The  Court  gave  the  counsel  for  the  appellees  thne^  untif 
the  next  day^  to  look  into  the  authorities^  to  see  /(vhether^ 
in  any  cascj  a  person  in  the  situation  of  Hill  Cogbill, 
had  been  restored  to  his  competency  so  as  to  be  introduced 
a#  a  witness  in  the  cause. 

Ran4olphy  as  to  the  competency  of  HUl  Coghill  as  a  wit- 
mes^,  contended  that  he  might  now  qualify  himself.     Sup- 
pose, in  the  County  Court,  instead  of  entering  himself  a 
.party,  he  had  disclaimed  all  interest  ia  the  subject  in  con- 
troversy, could  there  have  been  any  doubt  as  to  his  com- 
.petency?     When  the  case  was  carried  to    the  District 
.  Court,  it  assumed  the  shape  of  an  original  cause.     He 
might  then  have  released  all  claim  as  distributee ;  and  he 
may  equally  do  it  in  this  Court. 

This  is  not  a  stronger  case  than  that  of  a  member  of  a 
corporation  releasing  all  his  right  to  the  corporate  body; 
which  will  make  him  a  good  witness  in  a  case^  in  which  the 
«)orporaUon  is  a  party.(flr)  («)    2  Mmc, 

But  the  great  question  is,  how  far  Hill  CogbilPs  being  Ha-  vidbvcb,"  ' 
ble  to  costs,  will  disqualify  him  fix)m  being  a  witness.  This  ^  ^\  ^ 
is  not  like  the  case  af  an  actian  at  law,  where  cettam  par-  n«to  (e).      < 
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M4T,  180^.   ties  must  necessarily  join,  and  continue  parties  difoug^iotit 
^^^jj^  the  controversy.      In  a  contest  about  wiUs,  any  person 
y.         supposing  himself  interested,  may  apply  and  become  a  par- 
sers.  I  ty  ^^  3ny  time.     When  Hill  Cogbill  releases  to  all  the  other 
"  appellees,  Ar  is  no  longer  a  party,  and  they  take  upon 

themselves  the  payment  of  the  costs. 

So  a  person,  who  is  bail,  cannot  be  a  witness  for  the 
principal ;  but  when  it  is  necessary  to  make  use  of  his  tesci* 
mony,  the  constant  course  is,  to  substitute  other  ball,  afi4 
then  he  i«  restored  to  his  competency. 

So  HIU  CogbtUy  in  this  case,  may  deposit  all  the  moneys 
for  the  costs,  which  will  be  the  best  substitute  for  his  per- 
sonal  responsibility.  But  it  may  be  asked,  ishenot/tir- 
chasing  a  right  to  give  evidence  ?  The  answer  is,  that  the 
other  parties  pay. 

CaUy  in  opposition  to  the  introduction  of  die  witness. 
The  doctrine  contended  for  on  the  other  side,  would  be 
subversive  of  every  rule  of  evidence.  What  is  the  state  of 
the  case  ?  Hitt  Cogbill^  who  was  a  party  in  the  contest 
before  the  County  Court,  is  offered  as  a  witness :  he  was  a 
party  appellant  to  the  District  Court:  and  now  stands  as 
a  party  appellee  before  this  Court.  It  is  said,  however^ 
that  he  might  have  qualified  himself  to  be  a  witness  in  the 
County  Court ;  yet  he  does  an  act  which  wholly  puts  it  out 
of  his  power.  By  taking  an  appeal,  he  destro}'^s  his  capa* 
gity,  if  it  ever  did  exist.  But  he  may  release !  To  whowf 
To  the  other  appellants.  Can  they  release  to  us?  The 
costs  belong  td  us ;  and,  by  what  act,  can  the  other  appd- 
Jants  release  our  costs  i  It  is  said,  too,  that  in  the  Distt^ 
Court,  the  cause  commenced  de  novo.  But  had  not  tile 
costs  attached  on  the  appeal  from  the  County  Court?  He 
could-be  released  but  by  us.  Who,  but  oui-selves,  could 
accept  a  release  for  our  costs  \ 

But  money  may  be  deposited  Sufficient  to  discharge  the 
costs!  Will  you  suffer  the  witness  to  b*;  bribed  to  giye 
testimony?     Here  Is  a  man  liable  to  costs;  and  yet  he,|8 
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ratroduced  as  a  wkneas,  and  tsAA  by  the  other  appellees,  >^t,  1808* 
if  you  will  sw^ar  for  us,  we  will  discharge  you  from  all      cogbiH 
costs*     Could  this  be  dose,  oiU  afCovrt^  without  destroy-  ^^J:,  ^ 
ing  the  credibility  of  the  witness?     If  npt,  will  its  being      others. 
.  done  in  Court  alter  the  case  ?  *_— — . 

But  it  is  said  that  a  person  who  is  bail  may  be  a  witness 
ibr  the  principal,  on  his  giving  other  bail !  That  is  quite 
a  different  case.  The  moment  new  bail  is  substituted, 
the  old  is  discharged.  The  case  of  a  corporator  releasing 
to  the  corporate  body,  has,  also,  no  resemblance  to  die  pre- 
vent. In  suits  by^  or  against  ^  corporation,  individuals 
never  pay  costs :  they  are  paid  out  of  the  aggregate  iunds 
of  the  corporation.      But  the  usual  course  is,  to  disfraf^  « 

ahtse  the  corporator^  whom  it  is  intended  to  introduce  as  a 
witness,  and  Aen  he  stands  as  an  indifferent  per8on.(^)         (a)  ^^^ 

Gvil,    edit 

Hay,  in  &vour  of  introducing  the  witness :    In  this  case,  ^'  "2*evi.* 
a  man  dismisses  his  appeal,  vmd  ceases  to  be  a  party :  the  **  dbnob/' 
dismission  is  entered,  at  the  time,  by  the  proper  officer ;       ^  ^ 
but  because  he  has  committed  an  error  in  transcribing  that 
entry,  the  man  is  to  be  excluded  from  giving  testimony ! 

The  decisions  in  Vaughan  and  Field  v.  Freeland,  seems 
to  setde  the  law  on  this  point ;  but  that  is  but  a  solitary 
decision.  I  shall  not  contend  that,  when  the  law  has  once 
been  sokii^ly  setded,  the  point  ought  again  to  be  sdrred ; 
but  such  serious  inconveniences  will  result  from  an  adhe* 
rence  to  that  decision,  that  I  submit  to  the  Court,  whether 
it  ought  not  to  be  reconsidered.  No  inconvenience  what- 
ever, would  arise  from  the  proposed  amendment ;  because 
it  would  only  make  the  record  speak  the  truth:  it  would 
be  introducing  an  amendment,  where  there  is  something 
by  which  the  amendment  may  be  made. 

But  if  the  case  of  Vaughan  and  Field  v.  Freelandy  be  a 
binding  authority,  I  must  consider  Hill  Cogbill  as  legally 
a  party  before  this  Court.  The  objection  to  his  testimony 
is,  that  he  is  liable  for  costs.  Unfortunately,  we  prevailed 
in  the  District  Court ;  for,  if  we  had  been  appellants  to  this 

Vot.n.  3P 


4SS  Supreme  Court  iifAppeaU* 

MAY,  1808.  Court  the  appeal  might  be  <U«mis8ed  as  to  hinu     Ncrr,  if 
^^oT  b^  a  8um  of  money  be  deposited  with  the  ckH^  whidi,  accord- 
y.         ing  to  all  reasonable  colculadoii,  would  be  suffieicBt  to  paj 
^^therT*    ^rcQ  times  the  amount  of  the  costs,  has  he  any  interest^ 
— Does  it  not  remove  every  possible  objection  to  his  compe- 
tency?    How  can  this  be  considered  iriien/;  when  bo 
money  is  paid  into  /i»  hands  ?     He  stands  peifeedj  imfif- 
ferent. 

Judge  Tdcker.    The  grounds  on  which  the  evidence 
of  the  witness  is  impugned,  are  twofold*    FmL  That  lie 
js  interested  in  setting  aside  the   codicil,  ioasB&uch  as 
,  he  would  then  be  entitled  as  a  distributee :   and,  Secandfy* 

That  he  is  a  party  in  the  appeal,  and  liable  for  costs*  If 
there  were  no  other  objection  than  the  first,  I  should  be 
of  opinion  that  by  releasing  all  his  interest,  he  mi^t  be  a 
competent  witness.  With  respect  to  the  second  ground, 
there  is  more  difficulty*  That  Siil  Cogbill  was  origmally 
a  party,  is  not  controverted ;  that  he  now  appears  as  a  pwtf 
cannot  be  denied*  But  is  there  no  mode  by  which  he  i|m^ 
become  disinterested  as  to  the  costs,  and  be  restored  to  his 
competency?  I  mentioned  yesterday,  that  by  depositing  a 
sufficient  sum  of  money  to  cover  the  costs,  I  thought  e^reiy 
objection  to  the  admissibility  of  the  witness  might  bejre- 
moved*  Of  the  correctness  of  this  opinion^  however^  I  am 
not  certain*  But  what  if  the  other  appellees  were  to  come 
in  and  offer  security  for  costs,  and,  in  consideration  of  JTxtf 
CogbiiPs  releasing  all  his  interest  as  distributee^  in  the 
event  of  the  codicil's  being  rgected  by  this  Court,  thqr 
release  him  from  the  payment  of  all  the  costs  I  Would 
not  this  make  him  a  disinterested  witness  ?  He  was  of 
opinion  that  Hiil  Cogbtll  might  be  admitted  as  a  witness^ 
if  he  should  release  all  his  interest  in  the  residuum  ot^^ohn 
CogbUP^  estate,  in  the  event  that  the  codicil  should  be  re- 
jected by  this  Court  f  and  if  the  other  appellees  should,  on 
their  parts,  give  security  for  all  costs,  in  Court,  for  w}uch 
they  may  be  liable,  and  also  release  Hil(  CogiUl  from  all 
demands  for  contribution  in  this  case. 
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•    Judge  RoANJE.     I  do  cooaider  this  ci^se  as  depending  may,  18O6. 
before  an  Appellate  Court;  and  not  as  an  original  cause.  ^^^^^ 
The  only  diffeience  between  this,  and*otfaer  aiq>eals  is,  that,         v. 
in  thk  <;ase,  we  hear  viva  voce  testimony;  in  othera,  all  the     ^lers. 
evidence  b  in  writing.  ^  — — _ 

There  can  be  no  doubt  but  the  witness  m^y  release  his 
interest  as  to  the  sttlject  in  controversy ;  but  the  only  diffi- 
cuhy  with  me,  is,  whether  his  liability  to  pay  costs  does 
not  disqualify  him.  If  he  can  be  introduced  he  must  get 
rid  of  the  objection  in  one  of  three  ways :  Firet*  He  must 
himself  pay  down  a  sum  of  money,  fuUy  equal  to  the  costs : 
•r,  Secondkf.  His  co-appellees  must  release  him  from  the 
ps^rment  of  costs,  and  give  other  security  for  that  purpose : 
•r,  Thirdbf.  The  costs  must  be  paid  down  by  the  other  ap* 
pellees. 

It  will  n<yt  be  contended  that  the.  witness  himself  should 
pay  down  the  costs.  That  course  would  be  liable  to  this 
•bjectton;  that  it  would  not  only  discover  too  much  for^ 
wardness  on  his  part,  and  too  warm  an  interest  in  the  sub- 
ject, but  still  he  would  not  be  disinterested;  for,  in  that 
event,  the  money  would  come  back  to  him,  if  his  co-appel- 
lees should  succeed  in  the  cause. 

The  next  question  is,  whether  his  co*appellees,  by  re- 
leasing him  from  the  payment  of  costs,  and  by  giving  ciher 
security^  can  introduce  him  as  a  competent  witness.  If 
any  case  precisely  similar  had  occurred,  I  presume  it  would 
have  been  cited:  none  such  has  been  adduced.  But  there 
is  an  autbori^  which  seems  to  negadve  the  position  that  a 
party  can  be  restored  to  his  competency  by  a  release  from 
the  costs.  Tliecase  of  The  Xing'  v.  The  Governors^  isfc*  of 
St.  Mary  Magdalen  Benhondsey^  isfc.(a)  ^eems  to  establish  («}  3  JSatt,  r. 
the  posidon,  that,  if  a  person  be  liable  for  costs  in  thefts 
instance  as  a  party y  (even  though  he  be  only  a  trustee,  and 
is  to  be  reimbursed  such  costs  out  of  a  particular  fund,)  he 
is  rendered  incompetent,  and  can,  by  no  act,  be  qualified 
as  a  witness. 

In  the  third  viewt  of  the  case,  it  has  been  said,  that  if 
the  money  be  actually  padd  down  by  die  other  appellees  who 
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MAY,  1808.  wish  to  miike  use  of  the  testimony  of  HUl  CogMU§  he 

^"^^1^^  would  thereby  be  restored  to  hie  competeacyv    I  find  it 

y.         laid  down  j^^2^rd/y  that  ^parif  in  a  cause  cmmot  bt« 

others.      witne8ft.(a)    I  have  not  been  able  to  find,  any  instanoe  ia 


which  i!  man  who  stood  as  plaintiff  in  his  own  riglu^ 


Abr  GnitieL  tt^hnitted  to  give  evideace  in  the  cause,  or  to  ptodnce  die 


581  tit  ••  E-  substitution  asked  for  in  the  present  i 
let(A.)div.4.  With  res^t  to  paying  down  the  money,  by  the  other 
k  S^cawfpf  *W®^*^*« »  •**»  »"^^  *  ^^"8  ^^^  '^^^  done  J  does  that  get 
P6iliifiir7ie  rid  pf  the  objection  diat  he  is  still  a  party  upon  record  }  and 
Buch^  wherein  does  it  differ  from  die  Bermontkey  case,  but  that 

^"^l  U2  ^^  *^"^  "  perhaps  safer?  If  such  a  practice  ever  had 
edit  occurred,  the  presumption  is,  that  adjudged  caaea  mtghc 
have  been  adduced ;  but  none  are  cited*  Shall  ikob  Coisit 
arrest  the  progress  of  the  business,  and  request  the  derk  S0 
make  out  a  statement  of  thesum«t(;>^Off<fi/tobe  necessary  a» 
aecure  the  payment  of  die  costs?  The  cleh^  attd  iocoq^ 
venience  attendant  on  this  mode  of  proceeding,  would,  of 
itself,  be  a  strong  objection  to  it.  Unless,  then,  we  loar 
eight  of  those  land-marks  which  have  hitherto  giddaduei 
imless  ¥ne  assist  the  parties  to  obviate  the  objection,  bjr 
passing  an  opinion  as  to  the  sum  adequate  to  cover  die 
costs ;  unless  we  do  what  was  never  done  before,  ^objec- 
tion on  diis  score  remains  in  force*  On  theae  aefveiail 
grounds,  I  am  of  opinion,  diat  Hiti  CcgMU  oumot  be  intrcH- 
duced  as  a  witness. 

Judge  FirEMivo*  From  the  reasons  which  hava  bees 
So  fully  stated  by  the  Judge  who  has  preceded  aoe^  is 
appearsdiat  HUlCogbiU  is  an  incompetent  witnessj  and  die 
opinion  of  a  majority  of  the  Court  is  that  he  cannot  be  ad* 
mitted^ 

On  the  merits. 

Call^  for  the  appeUant*  In  the  argument  of  this  caaet 
I  shall  contend,  that  the  memorandum  is,  in  itself,  a  good 
wiH.    If,  however,  the  Court  shall  differ  with  me  on  { 
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poittt^  I  riifdl  next  contend  that  the  new  will  written  b}r  mat,  1808. 
FtrgusQHy  was  a  good  will ;  and  that  being  loet,  die  memo-  ^^"^^^JJ^ 
randuni  is  to  be  received  as  a  substitute.  v. 

1.  Thfe  memonindum  itself  is  a  good  wiU.  ^""^^n!^ 

Signng  is  not  necessary  to  a  will  id  personal  estate*  The  ■ 

mnimms  te§Um€6  is  all  that  the  law  requires*  On-that  ground 
nuncupative  wills  were  first  established ;  and  it  is  on  that 
principle  that  we  contend  for  the  position  just  advaDced.(a)  (a)  3  Bi. 
The  authorities  cited  expressly  prove,  that  if  a  paper  be  in  ^^j^h 
the  hand-writing  of  tiie  testator,  purporting  to  be  a  disposi*  Law  of  £x- 
tkm  of  his  personal  estate,  or  even  if  it  be  written  by  aao-  ^«w«<  3^ 
ther  pursuant  to  his  instructions,  and  there  be  proof  of  ^htonymout, 
those  fiscts,  it  b  a  good  will,  though  his  name  neither  ap-  S.  C. 
pear  on  the  face  of  the  instrument,  nor  be  subecribed  to 
it*(^)  The  animus  testandij  in  the  present  case,  clearly  ap-  /^^  3^  q^ 
pears*    When  the  testator  gave  the  memorandum  to  fVr-  m7"'«  ^^ 
gnsonj  k  was  far  the  express  purpose  of  drawing  his  wtB  Lin^^  ▼. 
eonfbrmably  to  his  instructions*    The  memorandum  con-  ^'^  ^^ 
tamed  a  reasonable  disposition  of  his  estate,  and  was  in-  ' 

tended  to  prevent  the  eflfect  of  the  lapsed  legacy,  in  conse- 
quence of  the  death  of  Thomas  Neison  CogbiiL  Again ; 
die  paper  purports  to  be  his  last  will :  it  appoints  certain 
persons  as  exsecutors  of  his  last  xvtU,  &c*  which  is  full 
proof  of  his  intention  to  devise ;  so  that,  if  his  name  had 
appeared  in  any  part  of  the  instrument,  it  would  have  been 
a  complete  will  to  all  intents  and  purposes* 

Another  reasoti  for  considering  this  paper  as  a  good 
wiH,  is,  tiiat  the  delivery,  by  the  testator,  to  Ferguson^ 
was  a  due  publication*  There  is  no  technical  form  of 
puUication.  Any  act  which  shews  that  the  testator  meant  it 
to  be  hiswiU,  is  suflkient.  Toller^  in  the  pi^e  just  cited,(c)  (c)  Psfe  2. 
says,  that  the  presence  of  witnesses  to  the  publication  c^  a 
win  of  personal  estate  is  not  essential  to  its  validity.  There 
is  additional  evidence  that  this  paper  contained  the  last 
wHl  and  testament  <£  John  CogbiUf  he  told  Archer,  (ano- 
Aer  witness,)  that  Ferguson  ha^  written  his  wiU,  with 
trlnch  he  was  perfectly^  satisfied ;  and  Ferguson  ^ro/^e^ 
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MAY,  1808.  that  the  will,  as  written,  strictly  co^bliiied  wHh  the  inten- 
tions of  the  testator  declared  in  tfie  memontndum.     Ev«» 
if  a  man  writes  his  will,  and  locks  it  up  in  his  senitoife 
°^hers!"    and  no  person  sees  it  till  after  his  deatli,  stiB  it  is  his  wffl. 
'•  fiut,  if  tfiis  paper  be  not  a  ti^#,  it  contains  notew  for  a 

vAU;  and  that  wiH  be  considered  suficient,  even  if  tint 
will  be  not  afterwards  approved  of;  for  they  are  evidences 
of  the  testator's  mind.  Richardscm  on  WHb^  p.  IM.  Tim 
authority  is  express,  that  if  the  notes  be  sensible  and  srab- 
stantive,  so  as  to  be  intelligible,  they  are  a  complete  wiO. 
To  the  same  point  is  Dyer^  72.  pL  2.  Browne  v.  SacJMS^ 
1  AnderiOTiy  34.  Swmb*  on  WiUa^  6.  Godoiph.  14, 15.  These 
authorities  clearly  prove,  that,  if  notes  only  be  taken  for  « 
will,  they  will  amount  to  a  complete  disposition  of  Ae  pro- 
perty, if  diey  be  reduced  to  form  during  Ae  life-dme  <if 
the  testator.  If  notes  taken  by  another  be  sufficient,  how 
much  stronger  is  the  case,  when  they  are  made  by  the 
{dSRev.Cede,  testator  himself!  The  act  of  Assembly(a)  has  no  infloeaoe 
Vi.  p.^i6oi  ^^  ^  ^^^*  ^^  ^y  pi^8cribes  Ae  form  of  wffls  of  teed 
wA  8.  7.  p.  Estate ;  but,  as  to  J^rsonal,  they  are  left  as  at  commob 
law. 

8.  If,  however,  the  Court  should  be  of'  n  different  opt- 
ni6n  as  to  Ae  pdints  already  made,  die  other  omnot  hSi^^ 
that  the  new  will  written  by  Ferguson  wa^  a  good  wiB^  and 
the  memorandum  is  to  be  taken  as  a  substitute,  that  wfll 
{k)  Svin&.Sl,  having  been  lost*(a)    This  will  was  approved  by  die  testa'* 
fLr^flo^  tor,  bodi  in  the  presence  of  Fergmon  and  Archer;  and  fak 
rttkt  before  feiluTc  to  sign  it  is  sufficiently  accounted  for:  he  wiafeeed 
^\    '  first  to  release  a  debt  due  ftt>m  his  brother's  esitate,  for  tiie 

benefit  of  his  representatives.  Nor  is  there  any  evidence 
ef  a  change  of  intention,  either  as  to  diis  will  or^die  me- 
morandum. 

The  draught  of  the  new  will  having  been  lost,  die  next 
best  evidence  which  can  be  adduced  ought  to  be  adopted ; 
that  is,  the  memorandum.  If  a  bill  in  Chancery  were 
brought  tb  set  up  this  lost  wiH,  there  can  be  no  doubt,  on 
principle,  but  it  would  be  established.    But  we  contend 
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that  a  Court  of  firo/nUe  ought  to  receive  it,  and  admit  it,,  mav,  1808. 
or  a  subetitute,  to  record,  whenever  the  Court  can  be  satis*     CogbUl 
fied  that  the  substitute  is  a  true  representation  of  the  ori-  ^^^,  T*  ^ 
^naL    Hie  practice  in  England  is,  to  receive  proof  of  a      others. 
cofy  of  a  will  made  abroad,  and  to  grant  probate  of  it  j  al-    - 
though  there  is  no  act  of  parliament  which  sa3rs  that  a  c&py 
is  suffident.     So,  if  a  will  be  lost,  (from  whatever  cause,) 
the  Couct  of  probate  will  receive  a  substitute,  and  admit 
it  to  record-(ei)  ^^  ^» 

But  I  presume  it  will  be  said,  that  Ferguson  struck  out  450. 
some  litde  exjdetives  which  he  had  inserted  himself  in  the 
memorandum ;  on  which  circumstance  an  argument  may 
be  founded.  To  which  it  will  be  a  sufficient  answer,  that 
if  the- will  was  good  at  the  time  of  CogbiU^s  death,  no  act 
#f  Ftrgwtorit  could  destroy  its  validity. 

-  l&ty^  for  the  appellees,  (after  stating  the  case,  and  ana^ 
madverdng  with  great  severity  on  the  conduct  of  Ferguson 
and  Archer^  in  discovering  such  unusual  activity  in  en- 
deavouring to  establish  the  memorandum  as  a  codicil  to 
the  will  of  yohn  Cogbill;  in  consulting  counsel  on  it ;  in 
taking  possesion  of  the  testator's  papers  before  his  death, 
and  withh(dding  them  from  his  executors ;  in  the  great  tar* 
diAess  manifested  by  Fergttson  in  preparing  the  release  ( 
in  his  altering  the  memorandum,  after  he  had  inserted 
certain  words  in  it  in  the  presence  of  Cogbill^  which  might 
technically  be  called  2l forgery;  and,  finally, in  his  retainmg 
the  memorandum  after  he  had  written  the  draught  of  a 
vfiw  will,)  proceeded  to  discuss  die  propositions  of  Mr. 
CalL 

As  to  Mr.  CalPs  first  point,  that  the  memorandum  is  a 
good  will ;  we  say,  that  John  CogbtU  died  without  any 
odier  will -than  the  Jirst.  Mr.  CaU^  however,  says  that  he 
left  three. 

The  memorandum  is  not  a. good  will,  because  John 
GogUll  did  not  intend  thk  paper  should  be  his  will.  This 
is  a  pkdn  niafler  of  fact,  to  be  gathered  from  the  evidence 
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MAY,  taoc  of  the  witnesses,  and  the  Inteiition  of  the  tettator';  md,  if 

CotrbuT^  we  can  shew  that  Cogbill  did  not  mean  to  make  it  his  will, 

▼.        the  Court  will  npt  admit  it  to  record  as' such.    John  Cog* 

^^igxt,      ^^^  wrote  a  paper,  and  gave  it  to  Fcrgi4$ony  not  as  hU  ivillj 

'  but  as  a  memorandum  to  write  a  will  by.     Is  there  aaj 

principle  of  common  sense  whiph  says,  that  a  pc^er  to  draw 
a  will  fy,  is  a  will.  If  Mr.  Ccdl  had  viewed  this  case 
through  that  mediumr  ^^  ^ot  through  the  spectacle  of 
tooisj  he  would  have  been  less  confident  of  the  truth  of 
his  first  position. 

But,  says  Mr.  paUy  mere  notes  for  a  will  are  sufficient. 
Admitting  this  to  be  true,  it  does  not  sq>ply  to  the  preseqt 
case ;  for  Ferguson  says  there  was  another  papier,  contaii^ 
ing  the  oral  instructions,  which  he  afterwards  jieduced  t^ 
writing ;  and  the  paper  now  produced  does  not  contain  gU 
the  instructions  of  Cogbill*  Richardson  on  Wills  (p.  26.) 
does  not  prove  that  mere  notes  for  a  will  are  a  will  itself. 
Dyer  (p.  72.)  is  a  confused  case :  it  is  referred  to  in  Swiur 
iurnej  Codolphiny  .Afideraon^  and  other  old  books  cited  hf 
Mr.  Call^  and  the  facts  differoitly  stated  in  nearly  all  of 
them.  These  old  books  are  bjiit  of  Utde  authority,  ami 
aeldom  cited  in  JVestminster-HalL  In  opposition  to  diese 
cases,  I  will  refer  to  Powel  on  Devises^  27.  7  Bac%.  Abr^ 
GwiL  edit.  317.  tit.  "  Wills,''&c  let.(D).  div.  2.  Richard- 
son on  fVUlsy  5.  Sxvinb.^52U  and  Toller^  3*  57 •  (new  edit.) 
all  of  which  prove,  that  a  wiU  is  an  act  of  more  solenmii^  than 
has  been  ascribed  to  it  by  Mr.  CaU\  and,  if  it  appear,  that 
the  testator  contemplated  a  change  in  his  wUV  or  oi^y  kft 
imperfect  draughts  for  a  will,  it  is  not  suflkient  to  ocxiati- 
tute  a  will.  In  the  case  before  us,  Cogbill  determined  not 
to  subscribe  any  willy  until  the  release  should  be  executed. 
WiU  the  Court,  then,  say,  that  a  particular  paper  shall  be 
iris  will^  when  he  determined  to  make  no  will,  until  a  qer- 
tuin  occurrence  should  have  taken  place  ^ 

Modern  determinations  with  respect  to  wills,  seem  to  be 
approaching  the  standard  of  common  sensis,  much  om^ 

{a)  9tct.lv.  nearly  than  the  old.    In  Coles  v.  Trecothick^a)  and  Mat- 

2it9. 
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thews  V.  Warner^io)  it  is  held,  that  a  paper,  to  be  a  good   may,  1808. 

wiU,  even  of  personal  estate,  must  be  a  cofhpletc  definite     coffbiU 

rtde  or  law  for  settlirnc  the  estate  of  the  testator:  nothing  ^     v. 

.  ,      , '         rx,.  .    ,  i_      Cojjbill  ami 

must  remain  to  be  done*  This  last  case  teems  lo  cut  up,  by      oUiers. 

the  roots,  all  the  old  doctrines  on  this  subject*    The  same    ■   ' 

idea  is  expressed  by  Lord  Mansfield  in  the  case  of  R'tgkt^  j^    ^J[  ^ 

S?c.  y.Price.(6)    All  these  authorities  go  to  shew*  that,  J^«*-Ji;-23. 

when  the  testator  meant  to  do  something  more,  and  left  243. 

the  instrument  incomplete,  it  ought  not  to  be  established  at 

his  wilL    In  Roberts  on  the  Statute  of  Frauds^  448.  453^ 

there  is  much  doctrine  on  this  subject  j  all  going  to  prove, 

that  the  former  decisions  establishing  loose  papers  as  wilb, 

were  exploded*     Under  the  authority  of  this  book,  even  if 

the  lost  will  were  here,  it  could  not  be  considered  tho  will 

of  the  testator.    But,  with  respect  to  the  memorandum, 

ihere  can  be  no  question.  John  Cogbill  never  intended  it 
as  his  will.  After  he  gave  it  to  Ferguson^  he  never  heard 
#f  it.  Probably  he  thought  Ferguson  had  destroyed  iu 
Yet  it  is  contended,  that  a  paper  which  the  testator  never 
thought  of  as  his  win,  shall  be  established  as  such !  So  far 
fb>m  recogmzing  this  memorandum  as  his  will,  he  never 
spoke  of  it :  he  always  spoke  of  the  draught  as  his  will, 
which  he  was  anxious  to  sign  as  soon  as  the  release  coidd 
be  prepared* 

Another  circmnstsmce  is  conclusive*  In  lieu  of  the 
memorandum^  CogbtU  had  received  the  draught  of  a  new 
will  from  Ferguson.  He  intended  to  execute  this  as  his 
will,  upon  the  happening  of  a  certain  event:  that  event 
never  happened*     Would  it  not  be  monstrous  to  say,  that 

.^at  paper  shall  be  his  will*  when  he  determined  it  never 
should  be,  till  the  release  should  be  executed  ? 

If  the  testator  intended  this  memoraadum  ^  be  his  wiU, 
(as  cohtended  for  by  Mr.  CalQ  why  did  he  not  sign  it  at 
once  ?  The  circumstance,  that  he  named  some  executors^ 
has  no  weight;  because  he  obviously  left  the  paper  incom* 
plete,  concluding  it  with  an  et  eiattera^  a$  if  he  intended  to 
add  something  more* 

V#i..U.  3Q, 
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As  to  Mr.  CaWs  second  proposition,  that,  the  draught 
having  been  lost,  die  memorandum  may  be  proved  as  a 
y.         substitute,  it  is  perfecdy  immaterial  whether  it  be  correct 
^ers.      O"*  **o*^   The  only  question  before  the  Court  below,  related 


"  to  the  memorandum.    How  can  a  question  be  presented  t» 

this  Court  as  t6  the  draughty  unless  it  be  in  the  shape  xX 
an  original  proposition  ?  This  Court  cannot  take  origtmd 
cognizance  of  any  case.  It  is  a  Court  of  appellate  juris* 
diction,  not  a  Court  of  probate;  and  can  only  say,  whether 
th€  District  Court  did  right  or  wrong,  as  to  the  questaoB 
which  was  submitted.  No  precedent  can  be  adduced,  bi 
this  country,  where  the  substattce  of  a  wiB,  which  has  been 
lost  or  destroyed,  has  been  proved  by  witnesses,  and  enter- 
ed of  record.  All  that  can  be  done  is,  for  a  Coprt  of 
Equity  to  grant  relief  by  setting  up  the  lost  will^  if,  froa 
the  circumstances,  it  should  be  proper.  No  argmncnt  ia 
to  be  drawn  from  the  laws  of  England^  with  respect  to  the 
probate  of  wiBs ;  because  they  are  so  entirety  dissimSar  to 
diose  of  this  State.  Our  statute-book,  dirou^out,  con- 
templates the  production  of  the  original  will,  and  not  of  a 
{a)  See  Se^,  copy  •{a)  Even  if  the  btt  will  were  before  a  Court  of  ptn- 
^^  n^l60.  ^*^»  ^^  could  not  be  admitted  to  record,  according  to  Ac 
principles  laid  down  by  Swinburne^  p»  450*  because  R 
could  not  be  proved  by  persons  free  from  lA  exeeptioD. 
But  neither  the  memorandum  nor  the  draught  is  the  will  of 
John  CogbiS^  because  he  positively  refused  to  execute  the 
lattet  till  a  release  should  be  prepared^  and  signed  by  hifll. 

Randolph^  on  the  same  side.  The  first  position  to  be 
examined  is,  whether  the  memorandum  be  a  good  wUL  Se- 
condly, whether,  if  not,  the  draught  of  a  wiU^  which  Ims 
been  lost,  can  be  established  by  the  instituting  proof  c£  the 
wubstance* 

The  law,  though  always  rigid  as  to  the  dtspositioii  of 
landy  was  originally  careless  in  bequests  of  pergonal  pro- 
perty*  But  the  Judges,  of  late,  have  established  iiiode8*#f 
proof  far  more  guarded  than  formerly;  smd,  iii  AtehU- 
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guage  of  Robert9^{d)  ve  outy  «^,  ^^  that  later  determum-  mat,  I80t. 
*'  tions  at  Doctor^^  Commons  seem  tending  to  establish  a  ^^^T^^ 
^^  more  discriminating  doctrine."  y. 

As  to  the  poaitbn^  that  the  memorandum  is  a  good  will  ^^rg. 
in  itself^  two  preliminary  remarks  are  necessary.   FirsU  It  ' 

is  not  enough,  in  order  to  make  this  agood  codicil  in  itself,  sutttae  rf^ 
that  yohn  Cogbill  might  generally  have  professed  an  inten-  FrawU,  453. 
tion  of  devising,  as  in  that  instrument;  but  the  voluntas 
teiUmdi  must  have  existed  in  his  mind  quoad  this  particu^ 
lar  paper. {b)  The  writer  must  intend  the  piqper  to  stand  as  (^)  4  Vu.  m 
written.(c)  Secondly.  Parol  evidence  is  admissible  to  shew  ^  S  l^ 
whether  that  instrument  should  ever  come  into  existence  theMf.  War- 
in  that  actual  form.     In  the  same  case  of  Matthews  v.  (c)*  Rciem 
Warner^{4)  the  counsel  for  the  will  admit,  that,  in  amU-  ?  ^^''Tj^ 
giiooB  cases,  it  may  be  necessary  to  resort  to  evidence,  not  .^.  ^  ^^  .^ 
of  iMtea^on  and  design,  but  of  what  the  testator  himself  204. 
oonoeived  be  had  done  by  that  pi^r^, 

But  we  do  not  rely  on  parol  evidence  alone.  There  are 
internal  evidences  that  the  testatm*  did  not  intend  this  pa- 
per  to  stand  as  his  wilU  If  that  identical  paper  was  not; 
iatanded  as  the  Mrill  of  CoghiU^  it  is  not  in  the  power  of  &o 
Court  to  make  it  so.  When  did  he  intend  it  as  his  will  \ 
Not  when  the  original  will  was  written  by  Ferguson^  in 
whom  he  confided.  If  he  had  ihtended  it  as  his  com|dete 
willt  would  he  not  have  perfected  it  by  sigmng  and  pub- 
liahing?  Would  he  not  have  made  some  disposition  of  the 
spuainder  of  his  estate,  and  said  somediing  as  to  the  mort- 
gage due  from  the  estate  of  fads  brother  Jesse  CogbUlf 
This  memorandum  was  not  intended  as  a  wM^  but  only  a 
peojet  of  a  wilL  It  is  incomplete — a  blank  kit  for  cxecu- 
tora— 4nd  concludes  abnipdy  with  an  &^t*.  His  cal&ng  it 
a  will  is  immateriaL  The  case  of  Matthews  v.  Warner 
famishes  much  stronger  ground,  and  3ret  the  will  was  held 
not  to  be  valid. 

It  is  perfecdy  dear,  Aat  both  CbjrAj/l  and /Vrji<»«»  were 
acquiunted  with  Ae  modb  of  p^fscting  a  wilL  Knowing 
^hat  the  meotorandttm  was  void  as  to  teed  estate^  it  is  a 
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MAT,  laoa.  fair  preeumption  thtftt  they  considered  it  void  as  X»  ptrwnml 

^"^^^^J^  estate  also.    But  it  appears,  from  the  evidence  of  Fer^ 

y.         gtison^  that  Cogbill  did  not  con»der  Ais  mcmonoKliim  a» 

'      ackers.      ^  codicil.     It  was  furnished  to  write  a  -will  by^  and  was  t* 

— — — —  form  2Lpart  of  bis  will  when  certain  acts  were  dofie»  "^Hia 

leading  object  was  to  release  the  naortgage  on  the  estate  ol 

his  brother  JesseCogbill.  By  examining  the  memorandum 

it  will  be  found,  that,  if  it  be  estaUished  as  a  codicil^  that 

great  object  will  be  defeated.    The  testator  had  <m|^aaUf 

inserted  words  in  the  memorandum,  which  would  hav^ 

had  nearly  the  effect  intended  of  releasing  the  mortgage  l» 

Jesse  CoghilPs  heirs*  He  afterwards  erased  thi^ci,  ia  order 

to  execute  a  rekase*    His  not  having  done  so,  diews  than 

his  intention  is  incompletely  expressed.     In  none  of  tbe^ 

oases  cited  by  Mr.  Call  is  there  this  strong  dPcumsUmce^ 

that  there  was  a  con^A^i^n  annexed,  without  the  perfonn« 

Vice  of  which  the  testatcn*  did  not  intend  the  paper  id  b% 

(lis  wilL 

In  Shepherd^ s  TouchHoney  p.  408.  there  is  a  case  wUeb 
esttfdishes  the  i»inci^e  £or  which  I  contend.  There  aiiotaiy 
was  directed  by  the  test^or,  to  write  ^  will  oi  his  land  !» 
y.  S.  with  a  condition  f  and  die  notary  wrote  the  wiB  t^ 
y.  S.  but  the  testator  died  before  he  could  write  the  ooa- 
dition  f  and  the  whole  will  was  hetd  to  be  void. 

The  memorandum,  in  the  case  before  us,  was  dedarei 
by  the  testator  as  the  basis  rf  a  new-  wilL  The  witness 
ea^lidtly  states  that  he  did  not  consider  U  a  cofScil^  hot 
only  a  memoremdum  to  write  a  new  will  by*  Cogbillrepcs^ 
edly  declared  that  he  would  not  sign  the  draught  of  a 
will,  until  he  had  previously  signed  the  release^  As  an 
evidence  of  the  esdmation  in  which  he  held  these  papers, 
Ae  original  will^wasput  in  a  trudL  in  a  place  of  ssrfety,  hot 
thedmught  was  thro>rp  intaa  closet.  Death,  fay  accident, 
crften  gives  validity  to  a  paper  incomplete  in  itself;  bat  it 
never  makes  a  paper  absoJute^  wkea  it  was  not  so  intended 
by  the  testator  tiU  a  certain  conditien  should  be  pedbimed^ 
iief:oncluded  fa^  reftrring  t^ R^wrts  on  tAeSM»  $/Framkj 
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Wieikamy  in  reply.     The  argument  of  Mr.  Randolph  is  mat,  180«. 
fbmuled  on  the  assumption  of  a  position  which  is  the  main  ^"^^^^JJ*^ 
ffubject  of  controversy  between  us.     He  says,  that  the  tes-  ^     ^• 
tator  never  intended  the  memorandum  as  the  identical     otheri.     - 
paper  ytMth  should  be  his  wiD.     Admitted:  but  on  all  • 

questions  of  wrDs  of  personal  estate^  the  only  inquiry  is^^ 
whedtcr  the  testator  intended  to  dispose  of  his  property 
in  z.  particular  way.  It  is  unimportant  whether  he  ex- 
jntssedthat  intention  on  any  particular  paper.  It  is  admit- 
ted, too,  that  there  &re  strong  prejudices  against  any  dis- 
position of  an  estate  without  the  solemnity  of  writing. 

Much  has  been  said  to  impeach  the  credibility  of  two  of 
die  witnesses ;  but  they  are  more  important  to  the  appellees 
lliui  to  ourselves.  Suppose  we  had  exhibited  this  paper, 
and  proved  the  hand-wridng  of  the  testator,  could  there 
have  been  any  doubt  but  it  would  have  been  estaUished  as 
a  good  codicil,  as  to  the  personal  estate  f  All  that  was 
wanting  was  that  internal  evidence  which  the  paper  itself 
affords.  Reject  the  testimony  of  those  two  witnesses, 
and  the  wiU  is  proved  beyond  a  doubt:  it  is  proved  by 
the  evidence  of  other  witnesses. 

But,  it  is  said,  the  paper  is  incomplete  in  itself;  there  is 
an  et  catera  at  the  conclusion !  So  there  are  in  many  sec- 
tions of  JJttleton:  yet  die  law  has  always  been  considered 
as  fully  stated  by  him. 

The  signature  of  the  testator  is  only  necessary  in  wills  of 
real  estate.  It  is  remarkable  that  all  the  laws- respecting 
wills  ot personal  estate  are  merely  pro/ubitory*  In  no  in- 
stance do  they  enlarge  the  rights  of  the  parties ;  but  leave 
Aem  as  they  stood  before. 

It  is  asked  why  Ferguson  took  the  papers  from  the  house 
of  Cogbilli  Why  should  he  not?  It  was  the  house  of  a 
bachelor;  none  but  negroes  were  about  it,  and  persons 
interested  in  destroying  the  papers.  But  why  give  tiiem 
to  Archer  f  For  the  same  reason  which  induced  him  to  take 
them ;  to  preserve  them.  Mr.  Archer  was  a  respectable 
pan,  and  a  friaid  of  the  testator.    But  why  consuk  cocm- 
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ftel  ?  As  the  friend  of  orphans.  Why  should  Ftrgu^m 
attend  the  counsel  ?  For  a  very  plain  reason ;  that  the  coun* 
sel  might  know  what  he  could  proves  But,  techmcaUy^  F^r^ 

^herr     S^on  has  been  guilty  of  forgery  I     He  certainly  shewed 

■  more  delicacy  than  necessary,  from  a  mistaken  apprehea- 

sion  of  the  law.     But  in  point  of  morality  the  act  migbt  be 

proper  or  not,  according  to  the  motives  Mrith  wUch  it  w«$. 

done^ 

But  it  is  said  to  be  strange  that  we  should  contend  that 
all  those  papers  constitute  one  will !  Why  should  we  not? 
If  a  man  leave  txventy  testamentary  papers  relatii^  tofict" 
sanal  estate^  all  may  be  proved ;  and,  as  far  as  thqr   are 

(a)  2  Jtk.SS.  consistent,  they  shall  stand.(i7) 

Stone  V.  £'  j^  considering  this  question,  I  shall  rely  upon  what  haa 
before  been  stated  by  Mr.  CnJi,  that  the  ammue  Uetandi  is, 
all  that  is  necessary.  I  shall  inquire,  not  whether  ih% 
testator  meant  this  particular  paper  to  be  his  wiU,  but  whe* 
ther  he,  having  the  animus  teetaruU^  meant  thie  t&epontion^ 
of  hie  property m  This  paper  is  merely  an  evidence  of  hi^ 
intentions.    ^^  Nonjtia  esse  in  tabuhs.^^ 

A  wiU  or  testament  is  de$ned  by  Sir  WiUiam  BlacksUme 
to  be,  ^  the  legal  declaration  of  a  man's  intentioiis,  which 
*^  he  wills  to  be  performed  after  his  death."  The  form  of 
the  will  is  the  ijiere  e&ct  of  positive  institutions.  The  true 
inquiry  is,  whether  it  be  the  declaration  of  a  will.  Thia 
brings  us  to  the  question,  what  solemnities  are  requi- 
red by  law.  All  the  authorities  shew  that  a  declaration  i$ 
sufficient  as  to  personal  estate^  whether  further  formal  ififf 
were  required  or  not;  for  utile  per  inutile  nouvitiaturs 
that  which  is  good  in  itself  shall  not  be  rendered  invakd  if 
the  omission  of  a  circumstance  which  is  unnecessary. 

The  case  in  Richardson^  26.  is  cited  in  7  JBac,  Abr^  S38| 
339.  GwiL  edit,  and  is  an  express  authority  in  our  favour* 
Dyer^  and  Godolphin^  and  Swinburne^  are  said  to  be  old  l^ook^ 
of  little  authority  in  Westminster- Hall ;  that  the  case  in  Dyer 
is  confused ;  and  that  Godolphin  and  Swinburne  cc^  fro«| 
him.  Dyer  is  a  book  of  great  authority ;  so  much  so,  tbft^ 
it  is  quoted  in  almost  every  page  of  Ld.  Coie.    There  is  a 


^^ 
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peculiar  propriety  in  going  back  to  the  old  authorities  for  an  mat,  1809. 
exposition  of  the  law  with  respect  to  wills  of  personal es-  ^^"co^b^ 
tote:  because,  since  the  statute  of  frauds  requiring  certain         y. 
requisites  in  the  disposition  of  lands  by  will,  almost  every      ^ew. 
question  turns  upon  those  circumstances*     P^wt^^// has  been  '   » ■ 

referred  to,  to  shew  that  Dyer  has  been  overruled ;  but,  if 
we  look  at  Powell^  p.  26, 27.  we  shall  dnd  that  the  authori- 
ty of  Dyer  has  not  been  denied ;  two  anonymous  cases 
from  Leonard  are  indeed  contradicted  by  the  cases  of  Nash 
V.  Edmundsy(a)  and  William  v.  Edmu7ids;(Ji)  but  this  was  (a)Cro.Etisi. 
because  the  cases  in  Leonard  related  to  lands j  and  the  tes-  (j,)  Byer^  72. 
tator  had  g^ven  no  directions  about  writing  his  wiU:  his^''^*®(^- 
words  were  officiously  committed  to  writing  without  his 
authority.  Mr.  Ilay  refers  to  7  Bac.  Abr.  GxviL  edit.  317* 
as  an  authority  in  point.  This  case  is  stated  more  fuDy  in 
S  fin*  Abr.  118,  119.  pi.  16.  as  in  MS.  under  the  name  of 
Bartlctt  v.  Rqmdsden  ;  but  it  has  no  application  to  the  case 
before  Ae  Court :  it  went  entirely  on  the  distincti<m  that 
ikie  testator,  after  drawing  up  his  own  will,  sent  it  to  coun- 
ael  to  be  advised  of  the  legality  of  it ;  but,  not  having  pub- 
lished it  after  receiving  it  back,  it  was  held  to  be  no  will. 
But  if  it  had  been  sent,  with  directions  to  write  or  loopy  if, 
it  would  have  been  a  good  will.  Xn  that  case^  the  will  was 
drawn  for  the  consideration  of  coimsel;  in  thisj  it  was 
drawn  ajier  counsel  had  been  consulted.  The  next  autho- 
rity referred  to  by  Mr.  Bay^  is  Swinburney  page  6.  figure 
(14).  If  he  had  read  a  little  further,  he  would  have  seen 
that,  for  the  most  part^  testaments,  so  far  as  they  are  per- 
fected, are  good.  How  often  does  it  happen,  that  a  will, 
tliough  not  good  as  to  real  estate^  when  the  testator  meant 
^  do  something  more,  yet  is  good  as  to  personal.  In  page 
581.  of  Swinburne^  Mr.  Hay  says  there  is  an  authority  in 
his  favour.  How  is  this  authority  to  be  understood  f 
Clearly  as  a  draught  for  future  consideration,  as  will  ap- 
pear from  perusing  the  n^xt  preceding  page,  519.  figures  (9) 
and  (10).  Great  reliance  is  placed  on  die  circumstance  that 
Cogbill  didnotititend  to  sign  his  will,  until  the  release  could 
be  prepored  and  executed.     No  doubt  he  intended  a  re- 
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MAY,  1808.  lease :  but  for  whom  ?     Not  for  the  persons  now  before  the 
^^^  buT    ^^^""^  ^^^  ^^^  *^  descendanu  of  Jesse  CcgbilL 

V.  But  the  verbal  directions  respecting  the  outstanding  debC9| 

*<5hOT*"    ^"^  ^^^  inserted  in  the  wiU !     What  does  diis  prove  f  take 

it  either  way.     It  might  be  proved  now  in  the  Court  of 

Chesterfeld.  By  affirming  the  decree  of  that  Court,  it 
does  not  preclude  the  parties  interested  from  proving  that 
fact.  That  disposition  may  well  consist  with  die  one  made 
by  the  paper  written  by  Ferguson* 

But  the  testator  intended  some  further  formalides !  and 
the  omission  of  them,  it  is  said,  destroys  the  wiU.     That 
is  the  very  point  upoa  which  we  are  at  issue.     While  we 
admit  that  he  did ;  yet  all  the  authorities  are  against  die 
position  contended  fer  on  the  other  side*  •  Toiler^  page  3* 
and  Roberts  on  Frauds^  page  450.  are  cited  and  relied  on. 
While  it  wiU  readily  be  admitted  that  those  are  authors  of 
great  talents,  yet  no  person  will  say  that  their  mere  opi- 
nions  are  authorities.     Whatever  doctrines  are  to  be  found 
An  this  point  in  those  writers  are  inferences  and  erroneou$ 
inferences  from  the  authorities  cited  by  them.    The  doc- 
trine to  be  found  in  page  3.  of  the  new  edition  of  ToUcr^ 
JU  not  inserted  in  the  first.     Probably  he  copied  it*into  the 
second  edition,   from  Roberts;  they  both  cite  the  same 
ftt)  OmynU  cases,  all  of  which  are  referred  to  in  Limbery  v.  Mason^(p) 
^'      '.     and  support  the  doctrines  for  which  we  contend.    The  pas- 
sage in  Roberts  relied  on  by  Mr.  Bay,  contains  merely  the 
author's  opinions.     Cases  are  said  to  have  been  decided, 
but  when,  or  where  is  not  shewn,  nor  .are  any  of  the  cir- 
cumstances stated.     In  a  subsequent  page  of  the  same  wri- 
ter, (p.  453.)  if  his  book  be  considered  as  an  authori^,  the 
doctrine  for  which  we  contend  is  expressly  recognized. 
(by  9  F«#.jr.  The  case  of  Co/es  v.   Trecothickj(b)  turns  wholly  upon 
^*^^'  the  question    whether,   in  that  case,  there  should  be   a 

speci&c  performance  of  an  agreement  Not  a  word  aboot 
a  will  exists  in  the  whole  case;  and  yet  a  mere  dicttm 
thrown  out  by  the  Judge  by  way  of  illustradon,  in  a  caaet» 
which  it  had  no  reference,  has  been  ^  quoted  as  a  ponit 
decided  in  the  cause. 
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I  come  now  to  the  only  authority  which  seems,  in  any  mat,  i80& 
point,  to  support  the  doctrines  contended  for  on  the  other     c^biU 
aide ;  the  case  of  Matthews  v.  WamerJd)    If  that  case         v. 
be  taken  altogether,  I  would  not  wish  a  stronger  one  m  our     others. 

favour.     It  shews  that  /Roberts  had  totally  misapprehended — 7- 

the  law  on  the  subject.     There  are  three  points  in  which  that  13^^     '*'  ^^' 

case  differs  wholly  froKi  this  :  1st.  It  was  only  the  plan  of 

a  will,  and  so  indorsed  by  the  testator;  and  he  never  did 

give  the  plan  to  any  person  to  write  a  will  by :    3dly.  Four 

years  afterwards,   he  wrote  a  different  paper,  abrogating 

all  former  wills :    3dly.  There  was  parol  evidence,  witness 

after  witness,  to  prove  that  he  had  changed  his  intentions ; 

and  one  witness  proved  that  he  had  seen  a  subsequent  will 

to  this,  making  h  different  disposition  of  his  estate.     But  is 

that  the  case  with  us?     No.  If  such  a  will  as  the  one  now 

before  this  Court,  had  been  the  subject  of  controversy  in 

that  case,  can  there  be  any  doubt  but  it  would  have  heen 

considered  a  good  will  ? 

The  case  of  Sig'ht  v.  Price^(¥)  has  no  application  to  this.  (&)    Bou^, 
That  case  only  decided  the  point,  that  there  must  be  a 
mental  as  well  as  a  corporeal  presence. 

The  memorandum^  it  is  understood,  is  alone  to  be  consi- 
dered before  this  Court ;  hut  we  contend  that  die  parties 
win  not  be  barred  from  producing  the  draught  to  Cheater^ 
field  Court,  hereafter,  and  proving  it ;  and,  as  far  as  that 
shall  be  consistent  with  the  memorandum,  both  shall  stand. 
This  is  the  most  authentic  paper,  because  it  is  the  will  of 
.  yohn  Cogbtll  written  with  his  own  hand. 

But  we  are  told  that  we  must  resort  to  a  Court  of  Equity  to 
set  up  the  lost  will ;  that  our  Court  of  Probate  has  no  juris- 
diction, except  under  the  act  of  Assembly,  which  speaks 
of  the  original  will  only ;  but  it  has  jurisdiction  of  matters 
testamentary  generally.  Our  Court  of  Chancery  has  no 
jurisdiction  but  under  the  act  of  Assembly;  and  that^ves 
It  jurisdiction  in  all  matters  of  equity.  So  that  both  amount 
to  the  same  thing.  In  the  case  of  Bransby  v.  Keridffe^{c)  (•)  ^  -•'••• 
it  is  expressly  said  that  a  Court  of  Chancery  \n  England  zs%.c\itd  in 
has  no  jurisdiction  of  matters  testamentary.  '0^0X^27% 

V#b.n.  SR  .  ,     379.  * 


498  Supreme  (hurt  o/Appmds^ 

MAY,  tses.      As  to  Mr.  Randolphs  argument  that  Qag'biU  was  so  io^ 

*^^^^C!J^  tent  upon  the  release  that  be  never  would  sign  his  will  until 

V.         that  was  e:v:ecuted,  making  the  one  condition  dependent  up- 

^^crs!"    ^"  *^  ^^^^  •  ^^  answer  is,  that  the  only  misfortune  to  us, 

«— i.  ]8  that  he  did  not  execute  the  release. 

Here  was  a  continuing  intention  on  the  part  of  CogbiU 
to  dispose  of  his  estate  as  expressed  in  this  memorandum ; 
w)iich  is  a  strong  circumstance  in  our  favour*  The  cases 
cited  by  M n  Randolph  of  a  non^ontinuing  intention  have 
MO  Implication. 

Thursday^  June  2.  The  Judges  delivered  their  opi- 
moQS. 

Judge  Tucker,  yohn  CogbiU  made  his  will  duly  exe- 
cuted ;  but  on  the  death  of  T.  N.  CogbiU^  one  of  his  prin- 
cipal devisees  and  legatees  therein,  he  gave  that  will,  with 
a  memorandum  all  written  in  his  own  hand,  but  without 
his  name  in  any  part  of  it,  and  without  date,  and  conclu- 
ding, in  these  words,  *^  lastly,  I  do  nominate  and  appoint 
"  Capt.  Charles  Graves^  Armistead  Hilly  and  — —  ■  , 
^^  executors  of  my  last  will,"  &c.  to  James  Ferguson  to 
write  a  new  will  by.  In  this  memorandum  there  is  ^ 
razure,  by  which  it  appears,  that  at  the  time  of  writing  the 
memorandum,  he  had  given  all  his  outstanding  debts  widi 
the  residue  of  his  estate  to  S.  N.  Cogbillj  the  daughter  of 
^  T.  Nm  CogbiU  J  in  whose  favour  a  similsu*  bequest  had  J>een 

made  in  his  first  will.  Ferguson  swears  that  this  razure 
was  made  by  CogbiU^  before  he  received  the  memorandum 
from  him,  and  that  he  verbally  directed  him,  that  the  out- 
standing debts  before  bequeathed  to  CogbiU  should  go  to 
Armistead  Hill.  He  like^vise  swore  (as  I  understood  him) 
that  he  prepared  a  will  agree^ly  to  CogbilPs  instructions, 
that  is  to  say,  comprising  all  the  legacies  contained  in  the 
first  will,  (except  the  one  to  T.  N.  CogbiU^  yfliq  was  now 
dead,)  those  in  the  written  memorandum  prepared  in  Cog' 
bilPs  own  hand-\n-iting,  and  the  v^3a/ directions  respecting 
the  outstanding  debts,  of  which  he  says  he  took  a  memo- 
randum in  writing,  in  CogbUPs  presence.    That  he  deliver- 
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cd  the  draught  of  die  will  to  CogbtU^  who  read  it  ovennore  «av,  18W/ 
than  once,  as  he  believes,  and  approved  of  it;  but  did  not  ^^'^^v^ 
aign  it,  as  he  wishM  to  release  his  brother  Jesse  CogMPs         y. 
estate  from  a  considerable  de6t  due  by  mortgage,  and     ^^}^en!^ 

requested  Fergttson  to  prepare  a  release  for  that  purpose,   ' *"" 

on  a  separate  paper,  which  he  would  execute,  and  then 
sign  his  will.   Ferguson  prepared  a  rough  draft  of  a  release, 
and  shewed  it  to  Cogbill^  but  being  interlined,  Cogbill  re- 
quested him  to  copy  it  over  again,  which  he  did.     From 
Ae  time  of  receiving  the  instructions  to  that  of  CogbtlpM 
death  was  several  months ;  and  the  draught  of  the  will  was 
prepared  and  delivered  to  him  about  two  months  before 
that  event :  sd)Out  a  fortnight  preceding  it,  Ferguson  called 
at  his  house,  when  Cagbiil  asked  if  he  had  finished  the 
release.     Ferguson  said  that  he  had  not ;  Cogbiil  then  said 
he  wjshed  he  would,  as  he  was  anxious  to  sign  his  wilL 
In  his  last  illness  he  sent  to  Ferguson  for  the  release ;  he 
went  to  his  house,  .but  found  him  in  a  delirious  state,  and 
incapable  of  executing  the  release,  or  the  will :  and  he  died 
without  doing  either*     On  further  examination  Ferguson 
said,  that  in  writing  the  will  he  pursued  the  words  of  the    ^ 
memorandum  verbatim^  as  far  as  they  went.      That  when 
Cogbiil  was  iU,  finding  his  papers  lying  about  in  an  inse- 
cure manner,  he  took  the  first  will,  and  the  draught  of  the 
second,  and  gave  them  to  Mr.  Archer  to  take  care  of| 
that  Cogbiil  might  execute  the  will  if  he  should  get  well 
enough  to  do  it.     That  Archer  returned  the  papers  to  him 
after  CogbilPs  death,  and  then  he  delivered  them  to  M r# 
M'Rae  to  be  exhibited  in  Chesterfield  Court,  where  the 
witness  saw  them,  and  was  examined  respecting  them. 
That  he  has  never  seen  them  since,  and  nnderstands  the 
draught  is  lost :  that  the  memorandum   in  CogbiWs  hand'^ 
writing  was  never  out  of  his  possession  until  CogbilPs  AezHx* 
Mr.  M^Rae  confirms  the  production  of  the  draught  at 
Chesterfield  Court,  and  says  that  he  understands   it  has 
since  been  lost ;  being  thrown  about,  and  thought  of  no 
consequence.    The  County  Court  established  the  first  will, 
and  admitted  the  memorandam  in   CogbilPs  hand- writing 
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HAY,  180a.  to  record,  as  a  codicil  to  it;  but  paid  no  regard,  as  bctmB 
Co^bUi     appears,  to  the  draught  prepared  by  Fergua^tu     On  «■ 

Coirbiil  nd  *PP^  ^^  *^  District  Court,  as  to  so  much  of  the  pro- 
others,      ceedings  in  the  County  Court,  as  related  to  the  memo* 

^  randum,  admitted  to  record  as  a  codicil,  that  Court  rever- 

sed the  order  of  the  County  Court,  and  rejected  the 
paper  as  a  codicil;  from  this  there  is  an  appeal  to  this 
Court. 

This  cause  has  been  very  elaborately  argued  cm  both 
sides,  and  the  reasons  bodi  for  and  against  the  judgment 
of  the  District  Court  are  so  strong,  that  I  have  found 
myself  at  a  loss  to  decide  which  ought  to  preponderalr. 
That  this  memorandum  wbcdly  written  by  the  deceased  in 
his  deliberate  moments,  is  an  evidence  of  his  intentioii  to 
dispose  of  his  estate,  in  the  manner  therein  mentioned, 
cannot  be  doubted.  But  that  it  does  not  amount  to  such 
evidence  as  the  law  requires  to  eflfectuate  the  testator's 
intention  is  fully  manifest  from  this  circumstance  that 
although  it  expresses  an  intention  to  dispose  of  the  lands 
therein  mentioned,  yet  not  being  signed  by  him,  it  does  not 
fomish  that  conclusive  evidence  of  such  intention  which  die 
law  will  not  dispense  with*  But  it  is  said,  diough  not  effec- 
tual as  a  devise  of  lands,  it  is  perfect  and  comjJete  as  a  will 
of  personal  property.  I  am  not  altogether  certain  of  that; 
being  without  name,  or  date,  and  in  part  erased,  and  even 
unfinished,  it  could  not  be  established  without  die  aid  of 
parol  testimony,  not  only  as  to'  the  hand-viriting^  but  as 
to  the  stibject  of  which  it  speaks.  Suppose,  for  examide^ 
the  testator  had  not  imy  slaves  of  the  same  names  with  those 
mentioned  in  this  paper ;  if  this  were  proved  to  the  Court, 
would  they  consider  it  as*  his  will,  or  that  of  some  other 
person  for  whom  he  had  been  requested  to  prepare  one^ 
Parol  testimony  and  circumstances  must  be  resorted  to,  to 
satisfy  the  mind  of  a  Court,  that  a  paper  in  this  form  is  the 
last  will  and  testament  of  any  person  whatsoever ;  even  of 
him,  in  whose  hand- writing  it  is  foimd.  If  then  the  paper 
needs  the  aid  of  parol  testimony  and  circumstances  to  sop- 
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^mrt  it,  iMy  it  not  also  be  defeated  by  evidence  of  the  same  may^  isoa 

kind?    The  evidence,  in  the  present  case,  b  not  that  the     CosUU 

deceased  7ohn  CogbiU  shewed  this  paper  to  FerguBon  as         ▼• 

CoffoiU  sad 
his  vfiU^  or  delivered  it  to  him  for  safe keepbgo^  such;  but     others. 

that  he  delivered  it  to  him  accompanied  by  oiiotArri  paper,  ^ 
and  orr^instnictioBS,  as  a  memorandum,  from  which  to 
draw  a  will,  which  the  testator,  €tt  the  time  of  giving  these 
instructions  meant  to  execute  as  his  will ;  but  which  when 
prepared,  and  shewn  «to  him,  and  perused  by  him,  he  <Rd 
not  execute*  He  certainly,  when  he  delivered  this  paper 
to  Ferguson  did  not  mean  it  to  be  a  codicil  to  his  former 
will;  but  it  was  given  as  a  memorandum,  or  instructioa 
only,  by  which  to  prepare  another  will  as  to  that  part  of  his 
estate  therein  mentioned.  It  was  not  a  whole^  but  SLpart 
oidy  of  a  project  of  a  will  to  be  prepared ;  he  did  not  give 
authenticity  to  it,  as  his  will,  but  as  the  ground-work, 
iqxm  which  a  more  ybrma/ paper,  containing  a  variety  of 
other  provisions,  should  he  prepared,  in  order  to  be  there* 
qfier  executed  by  him  wilh  all  due  solemnides*  This  pa- 
per then  at  die  time  he  delivered  it  to  Ferguson^  was  not 
his  WILL,  nor  a  codicil  to  his  former  will ;  but  something 
else*  It  matters  not,  I  conceive,  by  what  other  name,  or 
description  it  is  called,  if  it  were  not  one  or  the  other  of 
these,  at  the  time  of  the  delivery  thereof  Xo  Ferguson.  Its 
effect  as  either  must  depend  upon  what  it  was  at  that  mo* 
ment.  That  it  was  of  no  importance  in  the  eyes  of  Mr« 
Cogbilly  appears  from  this,  that  Ferguson  never  returned  it 
to  him  so  long  as  he  lived*  He  gave  him  his  former  will, 
and  die  draught  which  he  had  prepared  for  a  new  one* 
CogbiU  seems  to  have  thought  no  more  about  it*  It  was  a 
perfect  derelict;  Cbj^ii/T^  attention  never  was  turned  to  it 
after  he  received  the  draught;  but  his  attention  was  en- 
grossed by  the  desire  of  executing  that  afier  he  should 
have  dene  an  act^  which  if  not  done  before  the  execution  of 
the  will,  must  operate  as  a  revocation  of  it  in  part**  He 
had  resolved  upon  this  act  (as  would  seem  from  Fergu* 
son^s  memorandum,  though  I  lay  no  stress  upon  it,  as  he 
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ukt,  1806.  was  not  particularly  interrogated  vopba  that  point)  after 

^"^^^^  Ferguwn  reoeived  his  instructions  from  him  req>ecting  the 

T.         mortgage  debt,  due  from  his  brodier's  estate*    His  anxiety 

^^^      to  execute  the  release,  and  to  sign  his  will  as  prepared  hf 

■    Ferguson^  manifest  a  conviction  in  his  own  mindAatht,  had 

done  nothing'  since  the  death  of  Thonum  Nebon  CogbiU^ 

which  did,  or  could  amount  to  a  disposition  oi  the  propoty 

formerly  devised  and  bequeathed  to  him.     I  tAy  on  this 

circumstance  to  prove  that  he  died  intestate  as  to  Aat  pro* 

pertjr ;  unless  hb  approbation  of  the  draught  which  Fergu* 

son  had  prepared  by  his  direction  should  amount  to  a  pub-»' 

lication  of  that  will :  but  tiiat  question  is  not  Aow  befor* 

us ;  I  shall,  therefore,  say  no  more  concerning  it. 

Upon  the  wholes  I  am  of  opinion  tiiat  the  paper  now  be*' 
fore  the  Court  was  not  prepared  or  intended  by  Mr.  Cbg^ 
hiU  as  a  will,  of  itsklf,  or  as  a  codicil  to  his  former 
'  will ;  nor  was  it  delivered  by  him  to  Ferguson  to  keep, 

as  either  die  one  or  die  other :  consequentiy  that  it  never 
received  from  him  any  audientic  character,  which  might 
in  any  event  denominate  it  a  testamentary  paper,  and  that 
the  judgment  of  the  District  Court  be  aiErmed.  In  dis- 
senting fit>m  the  opinions  of  tile  majority  of  the  Court,  I 
feel  that  degree  of  distrust  of  my  own,  which  nothing  but 
a  ifense  of  duty  could  overcome. 

Judge  Roane.  On  the  9rii  of  November^  1805,  ^ohn 
Cogbtll  made  his  last  will  and  testament,  duly  executed 
before  six  witnesses.  He  therein  gives  to  Salfy  Hitt^ 
daughter  of  his  brother  Jesse  Cogbilly  seven  negroes,  some 
horses  and  catde,  and  a  bed  and  frimiture.  He  g^ves  to 
his  nephew  Thomas  Nelson  Cbj^t/f,  son  of  his  brother  Jesse 
CogbiUy  the  plantation  on  which  he  lived,  15  negroes,  5 
hc»*8es,  23  cattie,  10  sheep,  all  his  stock  of  hogs,  household 
and  kitchen  furniture,  (except  the  bed  given  to  S€dbf  Hill,) 
plantation  utensils,  aU  his  outstanding  deits^  and  all  the 
remainder  of  his  estate  both  real  and  personal ;  his  said 
nephew  paying  all  bis  just  debts.    In  the  event  of  his  said 
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luece  and  ocfdiew  djiog  wkhout  issue  c^  tbdr  bodies  law*  mat,  laos. 
fully  begotteo,  he  gives  these  interests  over  to  Je^se  Coff^  ^^Cotfbffl^ 
bill  and  yoAn  Cogbill^  (sons  of  his  brother  George  CogbiU^         y. 
as  may  be  particularly  seen  by  reference  to  the  will  itself.  ^^^^^ 
yame9  Ferguson  b  a  witno(|p  to^  and  was,  probably,  the  ■ 

drawer  of  this  will;  and  seems  to  have  been  privy  to,  and 
fx>nsulted  <hi,  the  aflFairs  of  the  testator  throughout.  Tho*^ 
mas  N.  CogbUij  JmUstead  Hill,  (the  husband  of  Sally 
Hill^  and  Charles  Graves^  are  appointed  executors. 

Thomas  N.  Cogbill  having  died  some  time  after,  and  the 
dispositions  to  him  being,  of  course,  at  an  end,  the  testa* 
tor  contemplated  a  change  in  his  will.  His  intentions  on 
this  subject  were  stated  orally  to,  and  committed  to  wri- 
ting by,  Fergusony  upon  a  paper  now  produced,  with  a  view 
of  consulting  MuGregory^  (a  lawyer,)  touching  the  lejiality 
of  the  limitations  therein  contained.  The  paper  is  very 
rough  and  imperfect ;  but  the  disposition  purported  therein 
is  in  substance  as  follows.  He  lends  to  Salfy  Cogbill^  widow 
of  Thomas  N*  Cogbill^  the  plantation,  neg:roes,  stock,  fumi-* 
ture,  and  plantation  utensils  before  given  to  Thomas  N* 
Cogbillj  during  her  widowhood,  and  "  after  the  death"  of 
Sally  Cogbilly  widow,  &c.  be  gives  to  her  daughter,  Sally 
if*  Cogbilly  the  interests  aforesaid.  He  gives  to  Sally  Hill^ 
7  negroes,  2  horses,  all  his  outstanding  debts^  except  the 
deed  of  trust  of  his  brother  Jesse  Cogbill^  and  the  remain- 
der of  his  cattle.  He  also  gives  her,  in  case  she  has  a 
living  heir,  one  half  of  die  trust  deed  aforesaid,  and  the 
other  half  thereof  to  Sally  N*  Cogbill^  his  grand-niece,  with 
proviso  that  she  shall  also  have  the  other  half,  in  the  event 
o£  Sally  HUPs  dying  without  living  issue ;  and,  in  case  of 
Sally  N»  CogbiWs  death  without  lawful  issue,  then  her 
mother  to  have  the  whole,  and  Armistead  Hill  to  pay  his 
debts,  out  of  the  legacy  given  to  his  wife.  Charles  Graves y 
SaUy  Cogbilly  and  Armistead  HiU,  are  named,  in  this  paper,  ' 
as  his  executors. 

On  thta  paper  is.  an  indorsement,  by  Ferguson^  (at  what 
time  made  is  not  particularly  shewn,)  that  a  release  was  to 
be  prepared  in  favour  of  Jesse  CogbiUs  heirs,  for  the 
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MAT,  180S.  amoimtof  the  deed  of  trust;  a&d  that,  in  the  wiU  ta  be 
^■^^^JJ^  written  by  him  for  the  testator^  the  clause  respecting  the 
▼.         deed  of  trust  was  to  be  omitted, 
^ert.         After  the  writing  of  this  paper,  and  about  7  or.  8  months 
■  before  the  dei^  of  the  testator,  he  delivered  to  Ferguscn^ 

his  will  of  November^  1805  aforesaid^  and  die  memoran- 
dum or  paper  which  is  now  in  quesdon  to  write  a  will  hf. 
That  memorandum,  the  subject  of.  the  present  contxx>- 
versy,  is  widiout  date  or  signature,  but  is  wholly  in  the 
hand- writing  of  the  testator,  and  sensibly  and  fairly  writ- 
ten, except  as  to  an  obliteration  hereafter  more  particularly 
noticed* 

In  it  he  lends  to  Sally  CogbUl,  as  long  as  she  remains 
Thomas  Nelson  CogbilPs  widow,  the  plantation,  negroes, 
stock,  furniture,  and  plantation  utensil^  before  given  to 
him.  He  then  g^ves  to  Satty  Nelson  CoglnlL^  (die  daugh- 
ter of  Thomas  Nelson  Cogbill  and  Sally  CogbilQ  and  her 
heirs  and  assigns  forever,  (md  in  case  of  her  dying  with- 
out issue  of  her  body^  lawfully  begotten,)  to  her  mother 
and4S^y  HiUy  equally  to  be  divided,  aU  die  interests  afore- 
said. In  the  draught  of  this  paper,  after  the  specification 
of  those  interests,  these  words,  ^>  together  with  all  my  out' 
V  standing  debts j  and  all  and  every  rememder  of  my  estate^ 
**  both  real  and  personal^  of  every  iind  whatsoever ^^^  had 
been  added  and  obliterated,  by  drawing  a  pen  through 
them.  Two  e3q>letory  words,  entirely  unimportant  to  die 
sense,  were  also  interlined  by  Ferguson^  widi  the  assent  of 
John  Cogbill^  and  afterwards  erased  by  Ferguson^  for  some 
reason  which  cannot  affect  the  question  now  bef<n«  us. 
The  conclusion  of  this  paper  is  in  these  words :  '^  Lasdy, 
^^  I  do  nominate  Capt.  Charles  Graves^  ArnUstead  Hillj  and 
"  — —  — — ,  executors  to  this  my  last  will,"  &c. 

It  is  evident  that  iStntfrst  paper,  written  by  Ferguson^  as 
afcnresaid,  was  intended  as  a  rough  sketch  of  the  whole 
will  of  the  testator,  comprehending  the  codicil  made  neces* 
sary  by  Thomas  Nelson  CogbUTs  death ;  and  that  the  last 
paper,  (the  one  now  in  question,)  was  merely  intended  as 
a  supplement  to  the  wiUf  by  which,  together  with  the  on- 
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ginal  wiB  of  November^  1805,  the  draught,  herein  after  uat,  1808. 
more  particularly  noticed,  was  to  be  made*  ^^"^b*^ 

I  have  deemed  it  proper  to  state,  thus  particularly,  die  y. 
general  contents  of  these  several  papers,  to  shew  that  Sally  *^eri. 
HiB  and  Thomas  Nelson  Cogbill^  and,  after  Thomas  Nelson  — — — • 
CogbtlPs  deadi,  his  wife  and  daughter,  were  always  die 
principal  objects  of  the  testator's  bounty ;  and  that  whatever 
fluctuations  arose  in  his  mind,  after  the  death  of  Thomas  ^  ^ 
Nelson  Cogbilt^  respecting  the  outstanding  debts,  and  prin*^ 
cipally  the  important  debt  due  ft-om  his  brother  ^r^^^  Cog* 
htU^  it  was  his  uniform  intention,  not  only  to  continue  to 
the  daughter  of  Thomas  Nelson  CogbilL^  the  general  provi* 
tiion  intended  for  her  father,  but  also  to  give  that  debt, 
in  some  shape,  to  these  the  objects  of  his  preference: 
to  speak  more  psoticcdarly,  it  was  his  intention  at  the  time 
of  giving  the  oral  instrucdons  to  Fergusony  (which  were 
by  him  reduced  to  writing,  as  aforesaid,)  to  give  all  his 
outstanding  debts,  and  a  moiety  of  the  trust-deed  debt,  to 
his  meet' Sally  Hill^  her  husband  paying  all  his  debts ;  and 
die  odier  moiety  of  the  trust-debt,  aforesaid,  to  his  grand 
niece  Salh/  Nelson  CogUU^  (the  daughter  of  Thomas  Nelson 
Cogbiff^)  widi  remainder  over,  &c.  This  intention,  (as  far 
as  it  relates  to  that  trust  debt,)  was  not  abandoned  by  him  up 
to  the  time  of  his  deadi,  as  appears  by  die  testimony  in  die 
cause ;  but  he  intended  to  effectuate  it  in  another  form,  viz. 
by  a  release :  his  intention  as  to  his  other  outstanding  debts^ 
(which  were  probably  not  considerable,)  was  indeed  not 
kept  up  in  the  paper  or  memorandum  now  in  question,  nor 
is  it  proved  diat  they  were  then  intended  to  be  bequeadied 
to  any  person* 

When  we  consider  the  changes  which,  from  a  variety  of 
causes,  generally  take  place  in  dte  minds  of  testators,  re- 
specting die  disposal  of  their  estates,  up  to  the  time  of 
dieir  deadis,  it  will  radier  excite  admiration  that  the  inten- 
tions of  diis  testator  were  so  steadily  retained  for  a  kmg 
course  of  time,  than  diat,  in  this  trivial  particulai:,  they 
were  altered:  and  it  is  certainly  a  stroag  circumstance,  in 

VeL.  II.  3  S 
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detenniniBg  upon  ^  validity  of  a  will,  that  the  provi^Mis 
thereof  are  not  only  in  unison  with  all  the  testator's  subac* 
quent  as  weff  as  previous  testamentary  papers,  but  also 
otliera.      ^^^  hi^  uniform  wishes  and  declarations  upon  the  sob- 
■    ject. 

In  the  present  case  the  complaint  is,  hot  that  die  testatoir 
meant  (by  signing  a  release)  to  vary  the  disposition  of  his 
estate  made  by  this  paper,  asjbr  as  it  g'oesy  with  reference 
to  his  imiformly  avowed  intention ;  but  that  he  did  not  also 
bequeath  away  a  further  interest,  which  he  had  certainhr 
before  intended  to  give  to  the  present  appeUants ;  that  he 
did  not  execute  (mother  codicil,  which  he  intended  to  eze* 
cute  in  the  form  of  a  reteaae^  disposing  of  an  interest  omit* 
^  ted  to  be  bequeathed  in  this,  and  which,  from  the  te^ifno* 
ny,  he  certainly  intended  for  the  appellants;  and  that, 
whereas  he  had  before^  intended  to  bequeath  to  them  the 
residue  of  his  outstanding  debts,  he  had  changed  bis  inten^ 
tion  in  relation  thereto  in  favour  of  the  appeUee^  by  (jpt^ad 
hoc)  dying  intestate.  These  are  complaints  which  come 
with  a  very  ill  grace  from  the  appellees^:  the  appdlanta,  on 
die  other  hand,  may  justly  claim  that  the  will  of  the  testa- 
tor may  be  permitted  to  operate  as  far  sa  it  is  perfected^ 
while  they  have  cause  to  regret,  that  for  want  ^  a  due 
execution  of  the  paper  in  question,  (or  its  counterpart,  the 
w31  prepared  by  Fergtison^)  according  to  our  statute,  thsy 
have  lost  the  land  certainly  intended  for  them,  as  also  dra 
trust  debt  in  question,  for  want  of  the  intended  exccutioo 
of  the  release  in  their  favour,  as  aforesaid. 

In  determining  the  character  of  the  paper  in  question,  it 
will  be  necessary  to  have  a  very  particular  reference  ^  die 
whole  context  and  phraseology  thereof.  It  will  be  foimd 
to  be  a  very  wdl-drawn  codicil,  with  perhaps  more  farm 
dian  is  usual,  and  was  even  competent  to  have  passed  the 
hmds  thereby  devised,  had  it  been  dui}^  signed  and  piMi^ 
ed  by  the  testator.     It  is  of  no  imporumce  diat  it  Waata  a 


preambk^  or  has  a  bbmk  left  for  the  name  of  an  eaecntor* 
This  last  circumstance  profoaUy  arose  ficnn  the  teatetar^ 
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ttMliiiTiiigdeihikivdyccmduded,  at  that  time,  wha^  mat,  laot. 

to  substitute  im  an  executor  in  lieu  of  Thomas  Nektm  Cog-  ^"^^baT^ 
Ml^  then  deccasecL     The  word  ^^  lastly,"  too,  in  the  con-         v. 
dusioB  of  die  paper,  denotes  that  the  intentions  of  the  tcs-  ^^'^. 
tator,  with  relation  to  the  subjects  of  that  paper,  were  ■■■ 

frMl;  and  the  ^  et  caetera^'*  which  concludes  die  pi4>er,  is  ^ 
undoubtedly  in  lieu  of  mere  formal  and  supererogatory 
words,  declaring  all  former  wills,  conflicting  with  it,  to  be 
revoked,  &c.  Unless  it  is  contended  that  no  will  can  be 
established  which  has  an  interlineation,  erasure  or  oblitcra* 
tion  in  it,  I  presume  that  the  before  mentioned  obliteration, 
in  this  case,  touching  the  outstanding  debts,  (and  which,  it 
is  proved,  was  made  before  it  was  delivered  to  FerguMon 
to  write  a  will  by,)  cannot  be  objected ;  and  the  two  unim- 
portant and  expletory  words,  (now  erased,)  were  added  by 
the  express  desire  of  the  testator,  and  are,  therefore,  as  if 
they  had  been  written  by  him.  The  subsequent  act  of  />r- 
guMon  in  erasing  those  words  from  the  paper,  certainly 
cannot  affect  the  question  before  us. 

This  paper,  thus  adequate  per  se^  at  the  time,  to  pass 
the  personal  estate,  as  a  codicil,  and  wuiting  only  a  signa^ 
ture  to  become  competent  to  pass  the  land;  this  paper, 
containing  the  final  setdement  of  the  testator*s  mind^ 
toiicWng  the  disposition  of  the  interests  therein  devised 
and  bequeathed ;  thus  corrected  by  the  obliteration  afore* 
SMd,  respecting  the  outstanding  dd>ts,  the  most  important 
port  whereof,  it  is  pr^veJy  (and  thus  the  obliteratioa  is  well 
accounted  for,)  he  meant  to  bequeath  to  the  same  legatees 
foy  a  suhsefuent  release  or  codicil  i  this  paper,  which  the 
testator  erroneously  supposed^  or  supposed  through  abun^ 
dant  caution,  wanted  formy  was  dehvered  to  his  friend 
Fergtison  to  receive  that  ybrm  from  his  pen.  It  would 
have  been  a  happy  circumstance,  (so  far  as  it  is  desirable 
that  the  wUl  of  testators  respecting  the  disposition  of  their 
property,  should,  unhesitatingly,  be  suffered  to  take  effect ; 
so  far  as  it  is  highly  to  be  desired  that  litigation  should  be 
prevented  and  avoided,)  if,    instead  of  this  unnecessary 
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MAT»  laos.  n^Ufi  (die  having  k  coodenaed  with  the  origtoal  wiH  mmi 

^^^^^j^^  ca*^  Mito  form,)*  the  testator  had  eigiied  the  paper  in  ques* 
V.         tion,  and  deposited  it  in  his  desk;  ar,  if  jrou  please^  in  timt 

^^epg      trunk,  or  closet,  in  which  its  counterpart  was  found  at  die 

— — —  time  of  his  death. 

This  paper  was  delivered  to  Fcrguseru,  togHfter  wkb  the 
executed  will  otjiovembefy  1805 ;  thereby  ap^fdafii^  the 
character  of  the  former  paper  by  the  dignity  of  the  latter. 
The  two  papers  were  delivered  to  Ferguson  to  ^  draew  « 
**  will  by ;"  or,  in  other  words,  to  throw  the  whole  into 
what  was  deemed  by  him  a  proper  form ;  and  the  paper 
now  in  question  was  written  by  the  testator,  (who  had  ap- 
plied to  Ferguson  to  write  his  will  for  htm^)  in  coose* 
quence  of  Ferguson^ s  telling  him  it  would  be  best,  in  order 
to  prevent  mistakes,  ^^  to  put  his  rvishes  upon  the  stdyject 
^^  into  writing/'  The  p£q)er  was  not,  diereibre,  a  mere 
plan  or  projet  of  a  will,  depending  upon  die  unsettled  wiU 
or  caprice  of  the  writer,  but  contained  his  deliberate  asd 
settled  intention  respecting  the  disposition  of  his  estate*  It 
was  not  thrown  aside,  (as  was  the  case  of  the  paper  in 
question  in  Warner  and  Matthews^  a  case  to  be  more  par- 
ticularly noticed  hereafter,)  am<»3g  useless  and  ordmary 
papers,  but  was  delivered  to  his  most  confidendd  friend, 
together  with  uiother  (perhaps  his  most  important)  paper, 
for  the  purpose  of  being  cast  into  form;  and  although  the 
very  paper  now  in  question  was  permitted  by  the  teatafeor 
to  be  retained  by  this  friend,  after  the  draught  of  the  wiH 
was  rendered  to  him  by  Ferguson^  (undoubtedly  because 
he  expected,  that,  by  executing  the  draught,  die  crigimd 
would  become  of  no  consequence,)  yet  his  a{q)reciation  of 
that  original  may  be  estimated  by  his  appreciittioa  of  its 
counterpart,  which  he  deposited  in,  perhaps,  one  of  the 
most  secure  places  he  possessed*  It  is  certain  that,  on  tUa 
groimd,  as  well  as  on  that  of  itsjinal  character,  (as  fieo*  aas 
it  goes,)  this  paper  will  stand  a  very  advantageous  coinpa- 
rison  with  the  caaes  of  notes  for  wilis^  with  whidi  the  books 
abound ;  as  will  be,  hereafter,  more  particularly  noticed* 
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These  ipufon  were  deUverod  to  Fergwon  **  to  draw  a  wlB  f^][*i?^ 
^  by ;"  and  akbough  he  sajrs  that  he  did  not  consider  the  CogbUi 
pqper  as  a  wUl^  ^  but  only  as  a  memorandum  to  write  a  n^^y^  ^^ 
«^  will  fay;''  (an  opinion  taken  up  by  the  witness,  not  only  others. 
from  the  popular  acceptation  upon  this  subject,  but  — ■*— ^ 
because  the  ps^r,  embracing  also  lands,  and  not  beipg 
excelled  according  to  the  statute,  was,  as  to  them^  in  truth, 
no  Willi)  it  is  evident,  from  the  whole  tenor  of  his  testi- 
m<»iy,  that  he  thought  himself  as  little  at  liberty ^  in  the 
draught  of  Ae  will  which  he  made,  to  depart  from  this 
papsr  as  from  the  original  will  itself.  He  tells  us,  that 
diat  draught  was  (I  presume  with  the  exception  oi  form) 
a  verbatim  copy  of  the  two  papers ;  and  Mr.  M^jRae  also 
tells  us,  he  had  compared  them  together  and  found  them  to 
agree,  but  cannot  say  that  this  agreement  was  entirely  ver' 
batim.  This  exact  correspondence  shews,  in  a  strong 
point  of  view,  the  sense  of  this  witness,  (the  drawer,) 
touching  the  character  of  this  paper,  and  that,  although  he 
did  not  consider  it  as  ^^  the  will"  of  the  testator,  for  the 
seasons  just  assigned,  that  it  nevertheless  contained  his 
final  wishes  respecting  the  disposition  of  his  property^  as 
far  as  it  wenu  The  testimony  of  Archer  is  abo  very 
stnmg  in  relation  to  the  testator's  satisfaction  with  the 
draughted  will,  which  is  a  substantial,  and  perhaps  even  a 
Hteral  counterpart  of  the  paper  in  question.  It  is  to  be 
regretted,  that  Ferguson  did  not,  in  due  time,  render  to 
the  teatator  a^r  copy  of  the  release  requested ;  for  then 
the  draughted  will  would  have  been  signed,  in  relation  to 
the  whole  property  therein  devised  and  bequeathed,  and 
die  release  would  also  have  operated  as  a  codicil,  in  respect 
of  entirely  another  interest;  and  thus  the  whole  intention 
of  the  testator  would  have  been  accomplished.  It  is  evi- 
dent, however,  that,  although  the  testator  wished  to  exe- 
cute the  two  papers  at  the  same  timcj  (not  expecting  to  be 
surprised  by  death  in  the  mean  time,  he  being  proved  to 
have  been  in  good  health,)  the  former  was  not  at  all  de- 
pendent upon  the  latter j  nor  was  the  execution  of  the  latter 
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former  was  to  turn.  They  were  entirely  independent  and 
T.  distinct  transactions,  and  related  to  separate  and  ^VnMTt 
^^^rT^  interests.  This  wish  of  the  testator  to  sign  both  papers  m 
— ^— —  the  same  timej  well  accounts,  however,  for  the  delay  in 
siting  the  draughted  will,  up  to  the  time  of  his  death ; 
and  thus,  in  aid  of  the  other  abundant  testinuHqr  in  the 
cause,  powerfully  repels  the  presumptum  of  a  change  of 
mtention,  generally  inferaUe  from  a  long  delay  in  "gp^ng 
a  will  after  it  has  been  prepared.  With  reaped  to  wiOs, 
perseverance,  rather  than  mutation  of  intention,,  is  the  ge- 
neral principle :  a  long"  delay  of  sig^ure,  however^  is,  in 
general,  a  circumstance  from  which  to  argue  a  change  of 
intention :  but,  when  that  delay  is  well  accounted  £3r,  (as 
in  this  case,)  the  general  principle  remains  unshaken,  and, 
in  making  a  construction,  will  have  its  effect. 

I  will  now  have  a  more  particular  reference  to  a  few  au- 
thorities touching  the  question  before  us. 

This  paper,  or  codicil,  as  relative  to  the  disposal  of 
landif^  is  justly  abandoned  by  the  counsel  lor  the  appeBimts. 
A  will  of  lands  is  different  from  a  will  of  personal  estaie: 
it  must  be  executed  according  to  the  directions  of  the  sta- 
(a)  3  BL  tute,  being  considered  as  a  statutory  mode  of  cons>etfanc€.{a) 
Com.  501.  ^.^  respect  to  a  will  of  lands,  therefore,  die  identity  rf 
the  paper,  with  reference  to  its  actual  execution  as  a  wiD, 
is  important,  and  the  vrry  .paper  exhibited  as  the  will  of 
the  testator  must  have  been  executed  by  him,  as  and  for 
his  last  will  and  testament.  Even  in  this  case,  however,  it 
is  nr>t  essential  that  the  paper  established  should  be  th^ 
identical  one  intended  for  his  last  will ;  nothing  being  more 
clear  than  that  a  will  of  lands  duly  executed  ^mains  ai 
force  until  revoked  by  another  will  also  duly  executed :  an 
{^probation  of,  and  intention  to  execute  another  will,  is  not 
sufiicient. 

A  testament  oi  personal  gooda^  however,  is  said  to  stand 

upon  a  different  foundation.    A  testament  is  defined  to  be, 

"  the  legal  declaration  of  a  party's  intentions,  which  he 

(*)  lb.  499.   **  wi//ff  to  be  performed  after  his  death."(i)    In  ascertain' 


In  the  S9flf  Year  of  the  Cemmmwegith.  511 

ing  the  ^  kgaRty^^  of  thk  dedaratioii,  we  have  refet-ence  to  may,  1808. 
no  statute^  but  to  the  principles  of  the  civil  taw  as  rccog-  ^"^CoffbflT^ 
nized  and  adopted,  touching  this  subject,  in  this  country         ▼« 
and  in  England.{a)    In  ascertaining  vrhat  is  die  will  of  a  ^^rt. 


testator  touching  his  personal  estatel  we  havfc  recourse  to  ■ 
no  formula  of  any  act  or  statute,  but  to  the  just  and  fair  90.  Marwcod 
construction  of  the  document  exhibited  as  containing  it,  ^'  ^o^^lrigbu 
under  all  its  concomitant  circumstances,  as  far  as  they  can 
legaBy  and  properly  be  given  in  evidence,  and  as  regulated 
by  well-established  decisions  upon  the  subject.  The  only 
deiukrata  on  occasions  of  this  sort,  are,  that  the  intention 
of  the  testator  be  setded  and  final,  as  far  as  it  goes,  and,  (in 
ordtar  to  avoid  perjuries,  and  the  misconceptions  of  wit* 
nesses,}  that  that  intention  be  declared  by  a  writing'  made 
or  adopted  by  the  testator.  This  doctrine  of  pur  law  finds 
a  strong  analogy  in  the  policy  adopted  by  the  act  of  frauds 
in  relation  to  odier  cases.  Thus  far,  to  prevent  these  mis^ 
chiefsy  the  rule  of  decision  ought  to  go;  but  there  is  no  ne-* 
cessity  to  extend  it  any  further.  To  extend  the  caution  any 
further,  while  it  is  not  required  by  any  statute,  would  un- 
necessarily, (with  reference  to  the  reason  of  the  rule,) 
operate  as  an  abridgment  of  the  right  of  disposition  gua« 
rantied  to  every  citizen.  A  case,  (to  be  presendy  noticed,) 
on  die  grounds  of  decision  in  relation  to  notes  for  a  will, 
contained  under  iMtial  letters  and  unfinished  words  onh/^ 
will  exh&it  an  excellent  commentaty  upon  this  distinc- 
tion. 

The  decisions  upon  this  subject  inform  us,  that  a  testa-* 
ment,  though  not  signed  by  the  testator,  and  although 
written  by  another  person,  if  according  to  his  directions 
and  approved  by  him,  is  binding,  and  this  although  no  wit-^ 
nesses  are  present  at  its  publication.(^)  As  to  the  identity  (^^  3  bl 
of  the  paper,  mth  reference  to  the  one  intended  to  be  the  ^*'*»*-  ^^• 
last  executed,  the  numerous  cases  in  which  notes  for  wills 
have  been  estaUished,  shew  that  to  be  unimportant.  Upon 
this  point  of  identity ^  I  conceive  diere  is  no  diflerence  be- 
tween a  devise  of  lands  and  a  wiQ  of  personal  estate. 
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MAT*  1808.  While^  in  both  cases,  it  is  necessary  that  the  wall  submitted 
Coebili     ^^  ^^  Court  be  executed,  or  adopted,  as  die  case  xnay  be, 
V.         according  to  the  law  as  applying  to  the  different  ii»tra- 
^en.      ments,  (that  is,  that  the  former  be  signed^  or  executed,  pur- 

— — —  suant  to  the  statute,  while  the  latter  need  only  be  amc- 
tioned  09  the  willy  and  be  evidenced  by  writing'^  it  is  not 
necessary,  in  either  case,  that  the  will  submitled  was  the 
last  that  was  intended  to  be  executed.  In  both  cases,  the 
will  submitted  is  to  prevail,  unless  a  posterior  wiU  was  not 
only  contemplatedybut  actually  executed,  protU  the  differeBt 
laws  relating  to  the  several  subjects.  In  the  case  of  a 
will  of  personalty,  such  a  will  remains  in  force,  (under 
our  statute,)  until  legally  revoked  by  another  wiM  m 
writings  conforming  in  other  respects  to  the  law  as  esta- 
blished on  the  subject.  The  question  is,  dierefiMre,  not 
whether  the  will  submitted  for  probate  is  the  last  wiO  the 
testator  intended  to  execute,  but  whether,  being  once  sanc- 
tioned as  a  will,  it  has  been  nullified  by  any  subsequent  act 
or  testament. 

With  respect  to  the  draughted  will^  now  lost,  but  whieb 
is  proved  to  have  been  totidem  verUsj  with  die  codicil  m 
question,  that  paper  is  proved  also  to  have  received  the 
sanction  of  the  testator.  In  sanctioning  that  paper,  if  pre- 
cisely agreeing  widi  this,  die  testator  also  sanctioned  thU 
paper,  as  «ad  for  his  will  and  testament ;  and,  e  convereOy 
the  reception  of  thie  will  equally  sanction  that,  if  it  shall 
ever  be  produced,  and  were  in  fact,  as  it  is  described  to 
have  been,  by  the  witnesses.  The  codicil  now  before  us, 
standing  by  itself,  is  amply  sufficient,  and  is  no  how  ian- 
pugned  but  by  the  testimony  of  witnesses :  but  dmt  tesd- 
mony  must  be  taken  altogether :  and  so  taken,  that  wffl,  as 
now  understood,  was  no  revocation  of  diis  codicil ;  but  oiAy 
a  duplicate  or  republication  of  it.  I  shall  presendy  have 
occasion  to  cite  scnne  authcnities  which  estdbUrii  th»  posi- 
tion bejrond  all  controversy.  But  thm  will  is  not  now  bt^ 
fore  us,  sitting  as  a  Court  of  Probate ;  and  however  adnds- 
siUe  it  may  be  to  receive  testimony  respecting  it9  tm-^ 
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ient9j  hi  ofckr  to  fortify  this  wiU^  by  shewing  that  the  dis-  may,  l8oa 

position  purported  by  Mi«  wiU,  continued  to  be  ^at  in*      Corbin 

tended  by  Ac  testator,  even  up  to  the  time  of  his  death,  it  ^     v- 

.  V_ .  ,  ,         .  .  .r  •    Cogbill  and 

IS  certamly  irreguhu*  to  resort  to  such  testimony,  (even  if  it      ©thept. 

were  entirely  difierent  from  what  it  is,)  to  overthrow  the  ' ' 

vill  before  us ;  thereby  invading  the  province  of  another 
fontm^  (the  Chancery,  to  whom  it  belongs  to  set  up  that 
wiBifts  a  /o^^  will,  and,  in  that  proceeding,  to  estimate  the 
ereiBUlity  and  weight  of  tiie  testimony  respecting  its  con-  * 

tents ;)  and  of  tkSsforunu,  (the  Court  of  Probate,)  if  die  xvill 
it^eifABil  ever  hereafter  be  produced. 
'.  ReferriDg,  partkidarly,  to  the  cases  cited  in  the  argu- 
ment in  which  nates  for  Vfills  have  been  estaUished,  and 
in  which  this  (Ejection  respecting  identity  certainly  existed^ 
and  did  not  prevail ;  I  will  briefly  cite  a  few  authorities  on 
the  siifc^ct. 

•  In  7  Bac.  Air.  3^8.  it  is  held,  that  where  A.  being  ill 
detired  B^  to  make  her  will,  who  wrote  down  only  names 
and  tnitiai  letters  to  this  effect,  viz.  "  To  Tho*  West^  200I4 
**  40  y«.  Dev.  100/.  to  JRob.  Cro.  50/*''  &c.  which  being  more 
than  her  estate  amounted  to,  B.  made  an  alteration  in  ti^ 
second  ookann,  by  subtractrng  parts  of  the  smns  bequeath- 
ed, and  then  told  A*  the  sense  of  the  proposed  devises,  and. 
A*  was  heard  to  declare,  that  ^^  all  was  well^"  dietifby  indi«- 
oatifig  her  satisfection  therewith ;  B.  went  to  a  scrivener  to 
have  the  devisea  drawn  out  at  lengthy  and  iti  fornix  and^ 
b^ore. he  returned,  the  testatrix  died;  the  Judge  below 
pronounced  in  favour  of  this  will ;  but,  upon  appeal  to  tiio 
delegates,  the  decision  was  reversed.  It  was  reversed, 
}K>wever,  only  on  tiie  ground,  diat  the  bequests  not  being 
written  at  length,  the  will  was  not  substantive  in  itself,  but 
to  take  its  sense  from  the  interpretation  of  the  witnesses*; 
that  it  was,  in  effect,  a  nuncupathe  will,  and,  as  sucfL,  not 
jhavxag^the  requi»te  number  of  witnesses,  was  void;  Tke 
ground  of  this  reversal  proves  the  tmtii  of  the  doctrine  I 
contend  for.  If  iht  imperfect  notes  for  a  will  in  this  case 
luid  been  written  at  length,  so.as  to  obviate  the  objection  of 

Vol.  H.  3  T 
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^*Q^j^jJJ^  tioned,  shewing,  Aat  this,  t;^  the  ^me  bf  the dettU^  ^f  ^Ae 

▼•         testator^  "  was  no  will,  but  only  a  projtt  of  a  wiB ;  dittt  it 

Others.      *^  was  not  a  complete  definite  nde  and  Un^  for'setdk^  his 

— -^— —  "fortune.*'    This  case,  therefore,  is  entirely  miseoiiceirrd, 

when  it  b  supposed  to  obstruct  the  probate  of  the  paper 

now  in  question. 

Roberts  on  Frauds  has  been  cited  to  shew  that  grortcr 
strictness  is  now  required  in  relation  to  informal  wils, 
than  formerly.  I  am  not  acquainted  wiA  the  merit  of  tUs 
work,  but  will  join  issue  in  recurring  to  his  audiority.  In 
p.  453.  he  says,  (as  his  opinion  of  die  modem  doctiine  oa 
this  subject,)  ^  that  it  is  not  every  scrap  of  paper  dtsft  a  vcmm 
,  ^^  writes  in  contemplation  of  death  diat  will  be  received  as 
*^  testamentary,  biit  it  must  appear,  (and  that  from  the  paper 
^^  itselff  and  not  from  extrinsic  evidence,)  diat  the  miter 
*^  intended  it  to  operate  as  it  stood,  when  written,  witbtot 
"  contemplating  any  further  act  to  be  done  to  give  it  per* 
"  fection  and  full  authenticity;  and  diis  intemkm  everjr 
^^  such  paper,  if  it  contains  dispositions  of  personal  estiate^ 
^^  prospectively  to  the  decease  of  the  party,  will  be  hdd  to 
^^  import,  \lnless  by  its  mode  of  expression  or  vtiaaamfsr  cf 
"  execution,  it  discloses  a  suspended  intention  in  the  pai«f 
*'  framing  it." 

Applying  this  doctrine  to  the  case  in  hand,  ibe  paper  be^ 
fore  us  is  in  itself  complete  as  to  the  interests  tlierebjr  em- 
braced ;  and  it  is  only  by  extrinsic  evidlsnce  du*  it  isatews, 
not  that  the  testator  meant  to  vary  bis  dispositioiis  of  lAor 
interests,  but  that  he  intended  to  dispose  also  of  olfaar  aad 
additionsd  interests. 

In  9  Ves.  244.  Coks  v.  Trecoihicky  altbou|^  the  pCHitt 
came  only  collateral  befdre  the  Court,  the  doctrine  »-«bo 
recognized,  that,  to  suAain  the  otgedion  of ,tfie.  incoiplese" 
ness  of  a  will,  it  must  appear  upon  thejbce  of  the  iitjtf  dyil 
something  niore  was  intended  to  be  done. 

With  rcfspact  to  die  dittiaetlea  between  a  wUl  wfimmked 
as  to  a  parttcttlar  disposition,  ted  one  fioiriMdas  tm  \ 
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dispMtkm,  bat  iacomplete  as  to,  (m-  not  embracing,  other  mat,  l8oa 

•ubjectg  of  interest,  Swinb*  519.  is  full  up  to  the  point.  He  "^c^bilT^ 

siys,  that  ^^  when  a  testator,  after  he  has  begun  his  will,         ▼. 

*^  doth  put  off  or  defer  finishing  thereof  until  another  time,  ^^en. 

"  and  in  the  mean  time  dieth,  &€•  yet,  concerning  those  — — 

^^  tfaings  aheady  dupo^ed^  the  testament  is  not  void  by  our 

*'  law,  but,  otherwise,  by  the  rigour  of  the  civil  law ;  and 

^  diat  much  less  is  that  testament  void  where  the  testator, 

*^  having,  declared  his  whole  will,  and  intending  to  do  no 

^  more  at  present,  reserveth  somewhat  to  be  done  at  ano- 

^^  «ther  time,  and  in  the  mean  time  dieth ;  for  that,  even  by 

^^  the  civil  law^  in  this  case  the  testament  is  perfect."    The 

last  branch  of  this  position  finds  an  entire  correspondence 

in  the  actual  case  depending  before  us. 

The  san>e  writer  says,  (p.  522.)  that,  where  a  draught  of 
a  will  is  found  in  the  testator's  hand- writing,  though  not 
signed  nor  delivered  before  witnesses,  if  it  seems  perfect, 

▲8  IF  IT  DOSS  NOT  BREAK  OFF  IK  THE  MIDDLE  OF  A  8£K- 

TSNCE,  &c.  and  if  it  is  found  among  papers  of  value,  &c. 
.  (send,  I  presume,  where  delivered  to  a  confidential  friend,) 
bjr.tfaese  circumstances  the  pi4>er  seems  to  be  rather  a  teS' 
tmmettt  than  a  draught  only.  This  doctrine  applies  fully  to 
die  case  before  us ;  except  as  to  the  identity  of  the  paper; 
a  circumstance  believed  to  have  been  already  shewn  to  be 
ettdrety  unimportant. 

.  With  req>ect  to  the  draught  of  the  will,  now  stated  Xm 
be  lo^  /  decide  nothing.  As  to  the  case  before  us,  that 
paper  is  entirely  m  nubihts.  Whenever  fV,  or  any  other 
wffior  codicil,  (even  the  reugh  copy  of  the  release  intended 
to  be  executed,)  shall  be  legally  set  up^  or  exhibited  for 
probate,  the  proper  tribunal  will  determine  upon  its  effect 
and  vriidtty.  All  I  need  say  at  present  respecting  it,  (and 
in  thu  ~I  am  justified  by  the  testimony  delivered  in  this 
case,)  is,  that  if  it  (Offers  not  from  die  paper  in  question,  it 
is  no  revocation  of  it,  but  merely  a  dupticate  or  republic 
eaiioB ;  and  therefore  diall  not  obstruct  its  probate*  And 
this  ako  is  the  case,  if  it  were  even  proved  to  be  diferent^ 


«AT,  ifoi.  iid««e  liie  tMMrticubn  of  Urn  iimnity  wore  id  o«l^  i 
^^^^^^  the  C#urt  might  see  that  it  aiaouated  to  n  fevoomioo.     fe 


▼.  Aim^.  S2S*  it  is  siid^  that  a  socnd  tnraiMiir  don  mot  w^ 
^thtn.  ^^^c  *  former  one,  when  it  doth  not  diteeBt  tbapcfitm, 
'  but  agretMe  therewith  in  all  points :  and  in  Sorwooei  v. 

Coodright^  Cvwp.  93.  (a  veiy  stzong  case  upon 
ject,)  it  is  said  by  the  Court,  inter  a&a^  ^^  that, 
^  speaking,  another  will  cannot  exist  withovt  there  hmxag  m 
^  dtfferencey  because,  if  itbeexacdy  theaanie,itisao«Ki»D 
^^  dian  a  duplicate  or  repuiticcBtien  of  the  first  will:"  it  i» 
also  held,  in  the  same  case,  that  if  the  olfaer  aaiifi^SrrMf 
will  be  found  to  have  been  executed,  but  the  Juiy  do  not 
find  wherein  the  diference  cmmt^y  tlie  Court  caanat  iiJcr 
a  revocation  of  the  former  wilL    As  to  the  eflhet  of  llii* 
second  (and  lost)  will,  considered  as  vl  dupBcmte  ix  refukB^ 
cation  of  the  former,  if  it  should  ever  appear  and  be  esta* 
blished,  the  fxAy  difference,  widi  reference  to  the  f^per 
now  in  question,  would  be,  that  it  would,  be  ooastmed  t# 
speak  with  regard  to  the  proper^  heU  at  the  date  of  tkm 
(m)  CM.    repuilication*(a)  The  effect  of  tibe  repubUcaCioii  of  a  da^ 
w!m^Z.      viae  of  ibmib  might  be  inqxartant;  (lapeak  now  withouire- 
ference  to  the  alteration  by  our  act  upoai  this  aul^eets  aee 
Sev.  Code^  1  voL  160.  aee  also  the  case  of  Sarrieom  v»  ilA- 
len^  3  Calij  289.  upon  the  coastructioh  therectfi)  as  it  aught 
pass  lands  purchased  after  the  date  of  the  former  wiB« 
which,  wiAout  such  republication,  would  not  ha¥e  paaaed; 
the  principle  being  that  a  deviae  of  lands  is  an  appeii^tmmf 
to  a  particular  deviaee,  and  is.cansidered  as  a  cemot^fomee^ 
^  whereas,  as  to  perscmal  estate,  the  law  of  Engiemd  ha» 
*^  adi^yted  the  rules  of  the  Roman  testament,  wUeh  waa  a« 
*^  institationof  mArir;"  Cotvp^W^  BarwoodvnGoodrigMf 
and,  in  this  view  of  the  caae,  it  would  seem  that  Ike  wiA. 
rtpuUiehed  would  have  an  equal  and  eo-extensive  dbcty  aa 
to  chaUelo^  with  that  bjr  which  such  rq^Miratfoft  waa  e^ 
fected. 

I  have  duis  considered  tihts  case,  aa  it  weve^  ia  a  douiih 
aspect:  1st.  Upm  the  idea  dmt  the  dimq^of  thawaiy 
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mtfifmitAwh^lOB^h^mrvwt^e&f^tAi^  may,  isoe. 

liim^  OP  ifpi^ieeme  hu  -wUts  9mA  ZMy.  Chi  4e  gfouad  ^^c^^JJJ^ 
ihat  k  Atf<  aad  mt  Aoir  h^re  us,  b#kig  such,  and  oidy        ▼. 
fiUcb,  at  %  k  ptxi¥ed  by  the  witbetses  to  have  been.    In  ^hen. 
the  Srst  view,  the  case  is  vtiy  dear  for  this  codicil:  and,    ■■ 
in  tfetet,  the  resuk  b  not  changed ;  for,  upon  i^e  testi- 
Bsarf ,  that  draught,  agreeing  mhtrnntmlfyj  if  not  kiergU^ 
ymAk  dw  paper  before  us,  h  not  mnother  wffl,  and  operates 
no  r9oo€9HoH  of  this  will.    I  have  afaready  s«d,  that  if  it 
skould  hereafter  iqppear,  and  be  found  diftrtnt  from  this 
eodicil,  nothing  done  by  us,  in  rekdon  to  the  latter,  can 
dfcct  or  impair  its  operation* 

I  coodade  by  expressing  it  as  my  ojunion,  that  the  judg^ 
SMnt  of  the  District  Court  oug^  to  be  t'evorsed,  and  that 
of  the  Coun^  Court  afirmed. 

Jttdlge  Flemivg.  The  sole  question  befm  the  Court 
is,  whether  die  p^>er  in  the  hand-writing  oijplm  CogWtt 
wMch  was  by  the  County  Court  of  ChesterfUldy  admitted, 
and  ordered  to  be  recorded,  as  a  codkiij  to  his  wUiy  and 
needed  by  the  Distnct  Court  of  Mickfnond,  ought  now  to 
bee8tid>lished  as  such. 

In  considering  this  question  it  may  not  be  amiss  to  take  a 
short  retrospeedve  view  of  the  situation,  drcumstances  and 
€(»BezionsofAe  testator,  previous  to  the  time  of  his  writ- 
ing the^piqier  in  controversy* 

It  appears,  that  being  possessed  of  a  considerable  estate, 
both  real  and  personal,  and  havmg  neidier  wife  ncnr  child, 
fa«t  several  nephews  »id  nieces,  descendants  of  his  bro- 
thers, ye$4e  CogbMy  and  George  CogbiHj  he,  on  the  tth  of 
Nvoemher^  1805,  duly  made  and  pubiiriied  his  last  will 
andtestament,  written  with  his  own  hand,  which  hasbeen 
Mbakled  to  record,  and  is  now  before  this  Court  :  in 
whkh  will  he  manifested  a  great  partialis  for  the  children 
^  his  deceased  brother  Jeeee  Cogbill^  by  giving  them  the 
whole  of  Ms  estate,  chargeable  oidy  with  the  payment  of 
his  debtsi      A  few  mon^  after  the  date  of  this  will,  his 
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MAY»  1808.  favourite  nephew,  Thomas  Nehen  CoginU  (to  whom  he  hud 

^"^^^^^1^  given  specifically,  the  greater  part  of  hk  estate,  and  nwie 
V.         him  hb  residuary  kgatee  and  one  of  hk  exeeuiora^  dsfnt' 

^"^n!"^  ed  this  life,  leaving  a  widow,  .$W%f  CogHU,  and  an  oidy 

——-'——  daughter,  named  Sally  Nelson  CogbitL 

Upon  this  unfortunate  event  in  thefHnily,  the  teataiw 
thought  it  expedient  to  make  aaodicr  wSl ;  and  forthat 
purpose,  gave  verbal  instructions  to  his  feknd  ymmeoFer' 
guooftj  (whom  he  requested  to  write  the  will)  widi  le^ 
spect  to  the  alterations  to  be  made^  in  consequence  of  die 
death  of  his  favourite  nephew  ;  which  instnictioins  Ftr^ 
guson^  in  the  course  of  his  testimony,  said  he  impiodiately 
committed  to  writing;  which  writing  was  prodncedby 
him  on  his  second  examination,  and  k  now  in  Comt, 
with  an  indorsement  on  the  back  of  it,  ^^  to  prepare  a  re- 
"  lease  from  John  Cogbili to  ihthem at  y esse Cog6UIj  for 
^^  the  amount  of  the  within  deed  of  trust,  and  in  die  wiO  8o 
^  be  written,  omit  the  whole  clause  reqwotmg  die  deed 
^^  trust.  Ask  Mn  Gregory  in  what  manner  the  saidrekaae 
*'  ought  to  be  made*" 

This  memorandum  is  supposed  to  have  been  taken  frdm 
one  on  the  back  of  a  deed  of  trust  (in  tfaecoorse  of  the  evi- 
dence called  a  mortgage)  from  ^esse  CogbiU^  to  secure  a 
debt  due  from  him  to  the  testator.  Some  time  after  Fef- 
guson  had  committed  to  writing  the  oral  instructions  of 
John  CogbtU  (but  how  long  after  does  not  a|^>ear)  the  lat- 
ter (about  seven  or  eig^t  months  before  hk  death)  ^t  inlD 
the  hands  oi  Ferguson  his  will,  executed  before  the  death  of 
Thomas  N.  CogbiUj  together  with  the  paper^  now  the  sub- 
ject of  controversy  ;  and  requested  him  to  prepare  a  wiD 
from  the  two  papers  ;  which  Ferguson  says  he  according 
did,  and  presented  it  to  the  testator,  who  after  twke  read- 
ing, approved  of  it,  but  postponed  publkhing  it  as  hk  will, 
until  he  should  execute  a  release,  to  exonerate  the  estate  of 
hk  deceased  brother,  jfesse  CogbiUy  from  the  effect  of  the 
said  mortgage,  or  deed  of  trust. 

This  part  of  the  evidence  k  corroborated  by  the  testi- 
mony oi  Edward  Archer  ;  but  it  seems  that  the  writing  so 
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fff'epsred  and  approved  by  John  Cog-bill  as  his  last  will,  mat,  1808. 
tlkough  never  executed  is  now  lost,  and  cannot  be  produ-  ^^^C^ 
:eed  ;  which  brings  me  to  the  consideration  of  the  paper  v. 
now  in  contest  between  die  parties  j  in  doihg  which  I  shall  *Sbero 
.▼iew  it,  first,  as  a  paper  found  in  the  house  of  the  testator  at  •—..—— 
the  time  of  his  deadi,  or  in  possession  of  his  friend,  stand- 
ting  akme  on  its  own  authenticity  ;  and,  secondly,  with  the 
evidence  that  has  been  adduced  in  explanation  and  support 
of  it ;  in  doing  which,  however,  I  cannot  lose  sight  of  the 
original  will  of  the  testator,  nor  of  the  motives  that  in- 
duced him  to  alter  it*  It  has  been  already  noticed  that  the 
deceased  Thomas  Nelson  Cogbtll  was  his  greatest  favour- 
ite, his  principal  legatee,  and  had  been  appointed  one  of  his 
executors  :  it  is  natural  to  suppose  then,  that  upon  his 
death  the  testator  must  have  contemplated  an  alteration  of 
his  will :  it  is  natural  to  suppose  too,  that  the  family  of  his 
deceased  nephew  and  friend,  would  be  the  primary  objects 
of  his  bounty  :  we  accordingly  find  by  the  paper  in  contro- 
versy, written  wholly  with  the  testator's  own  hand,  that  he 
lent  to  the  widow  of  Thomas  Nelson  Cogbtll^  so  long  as  she 
should  remain  his  widow,  the  land,  negroes,  and  almost  the 
whole  of  the  estate,  before  specifically  devised  to  him  in 
fee  ;  with  die  remainder  of  the  land  and  negroes,  so  lent, 
to  her  daughter,  Salley  Nelson  Cogbill^  by  her  deceased 
husband,  Thomas  Nelson  Cogbtll^  to  her  and  her  heirs  for- 
ever, and  in  default  of  issue  of  her  body  lawfully  begotten, 
the  said  estate  to  be  equally  divided  between  Salley  Cogbtll^ 
her  mother,  and  his  niece,  Salley  Hill^  daughter  of  his  de- 
ceased brother,  Jesse  Cogbtll^  and  sister  of  Thomas  Nelson 
Cogbtll  deceased,  to  them  and  their  heirs  forever.  And 
what  gives  the  greater  validity  to  this  paper,  in  my  mind, 
is,  that  it  is  written  in  technical  language,  and  con- 
cludes with  the  following  words  :  "  Lastly,  I  do  nominate 
**  and  appoint  Capt.  Charles  Graves^  Armtstead  Billj  and 
**  executors  of  this  my  last  will/'  &c« 

Those  two  men,  Charles  Graves^  and  Armtstead  Hill^  are 
executors  named  in  the  will  that  has  been  admitted  to  re- 
VoL.  n.  3  U 
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uLv,  1801.  ^ord  \  and  Thomas  K.  CogtW  was  atlmtl^ 
^"^^^^1^  ^^  tl^at  win,  but  he  being  dead,  a  blank  was  left  feri 
V.         name  of  anodier  in  his  stead,  zf  the  testatxir  Aould  iM 
^elT*  proper  to  fiU  it  up. 
^— — —      It    is     laid  down    in   2  Blachton^s    CammeniarUt^ 
501,  2»  that  a  testament  of  chattels,  written  in  the  testa- 
tor's own  hand,  though  it  has  neidier  his  name  mr  seiA  t» 
it,  nor  witnesses  present  at  its  puUication,  is  good,  pn>> 
'  vided  sufficient  proof  can  be  had  that  k  is  fanhand«wti* 

ting  ;  and  though  written  in  another  man's  hand,  and  n^ 
Ter  signed  by  the  testator,  yet  if  proved  to  be  according  t» 
his  instructions  and  approved  by  him,  it  hath  been  hdda 
good  testament  of  the  personal  estate. 

A  written  witt  when  it  is  written  with  die  testatorV  own 
hand  proves  itself,  and  therefore  needs  not  the  help  of  witH 
Besses  to  prove  it ;  for  if  a  man's  will  be  found  written  lair 
And  perfect  with  his  own  hand,  after  his  death,  although  it 
be  not  subscribed  with  his  name  or  sealed  widi  his  seal,  or 
have  any  witnesses  to  it,  if  it  be  known  or  can  be  proved 
to  be  his  hand,  it  is  held  to  be  a  good  testament,  and  a  snf* 
ficient  proof  of  itself.  5  Bac.  Abr.  51 S.  and  Sivinhume^ 
part  4.  sect.  28.  and  part  7.  sect.  13.  cited.  But  nnce' 
the  Stat,  of  the  29th  of  Charki  II.  and  our  act  of  Assem- 
bly, it  would  be   good  only  as  to  personal  estate. 

From  these  authorities,  and  many  more  that  might  be 
cited,  and  from  the  peculiar  circumstances  of  the  case  be- 
fore us,  I  have  no  doubt  but  the  paper  in  question,  staa^ 
ing  on  its  own  authenticity,  without  the  aid  of  ond  testi- 
mony, is  sufficient  as  a  codicil  to  pass  all  the  perfsonal  estate 
it  embraces. 

Having  shewn,  I  conceive,  that  this  paper,  standing 
alone  is  of  sufficient  efficacy,  as  a  codicil,  to  pass  the  per- 
sonal estate  therein  mentioned  ;  let  us  see  whether  there 
has  been  any  evidence  adduced  to  destroy  or  impair  its 
validity. 

The  only  witnesses  examined  in  this  Court  (exciept 
those  to  prove  the  hand-writing  of  die  testator)  were  JamtM 
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Fwfgmoth  Edward  Jrviier,  and  Archibald  M^Crae.    The  ><At«  18M. 
tffirimoiiy  oiFtrgtuon  ha&been  already  noticed  so  far  as  it  ^^Cos^^fr^ 
^veat  to  pro¥e,  that  the  paper  in  question,  togedier  with  the         y. 
former  will  of  John  Cogbill  (which  smce  hia  death  has  ^hcr^ 
been  admilted  to  record)  was  by  the  testator,  about  7  or  a  ««— M«i«» 
months  before  his  death,  put  into  the  witness's  hands  with 
H  request,  that  he  would  prepare  a  wiU  from  the  two  pa* 
pers,  wbic^h  'he  accordingly  did,  and  some  time  after  pre- 
sented it  to  the  testator,  who  approved  of  it,  but  postponed 
executing  it  as  his  will,  until  he  should  execute  a  release  of 
a  mortgage  he  had,  on  part  of  the  estate  of  his  brother,  ^ 

Jtsse  CogbUlf  deceased. 

There  appears  in  the  paper  in  question,  an  erasure 
/oi  several  lines,  which  the  witness  said  was  done  by, 
the  testator  himself:  the  words  erased,  or  attempted  toi 
have  been  erased,  however,  still  remain  legible,  and  are  a^ 
follow  :  ^^  together  with  all  my  outstslnding  debts,  and  all 
^  and  every  remainder  of  my  estate,  both  real  and  pei^onal 
**  of  every  kind  whatsoever.'*  Although  those  words  stiB 
appear  legible,  they  are  so  far  erased  as  to  convince  me 
that  the  testator  intended  to  strike  them  out  of  the  pap  er« 

The  witness  also  said,  that  after  the  papers  were  deliver* 
^d  to  him,  he  interlined,  or  added  two  words,  to  make  u 
sentence  more  perfect  and  grammatical ;  but  that  he  had 
since  the  death  of  the  testator,  erased  those  words  so  inter^  / 

lined  or  added  ;  and  that  the  paper  now  remains  precisely 
.as  it  was,  when  delivered  to  him  by  the  testator  ;  and  that 
in  writing  the  will  approved  of,  but  not  published  by  the 
testator,  he  inserted  the  words,  verbatim^  as  they  now  stand 
on  the  paper  in  controversy*  That  he  had,  at  the  request 
of  the  testator,  written  a  release  of  the  mortgage^  which  he 
shewed  him  ;  he  approved  of  it  and  desired  him  to  copy  it, 
which  he  did,  and  the  testator  sent  to  him  for  it.  That  he 
was  at  John  CogbilPs  when  he  was  dying,  took  possession 
of  the  papers,  and  delivered  them  to  Edward  Archer^  from 
whom  he  again  received  them  and  delivered  them  to  Archie 
bald  M^Crae^  as  counsel  for  the  appellants,  who  exhibited 
tfiem  in  Chaterjield  Court. 


^ 
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icAY« '  1808.      The  witness,  on  being  interrogated  by  Mr*  Smf^ivxAagac 

^^^^^  8*jd>  that  a  few  days  before  the  testa^r's  desdh,  he  receive 

V  ed  a  verbal  message  from  him^to  go  and  s^  him,  and  un^ 

^^|^r3.      derstood  from  the  messenger,  that  it  wais  to  write  a  codicil 

"'    '   ■■'■■'  to  his  will,  but  before  he  went  to  his  house,  he  was  too  far 

spent  to  do  any  business.     The  witness  said  something 

further,  but  spoke  so  low  and  indistinctly  diat  I,  hearing 

but  imperfecdy,  could  not  understand  what  he  said* 

The  testimony  of  Edward  Archer  is  the  same  in  sub- 
stance as  that  of  Ferguson^  so  far  as  it  respects  the  t^- 
tator's  approving  the  will  that  had  been  written  by  die  lat- 
ter, and  his  postponing  the  publishing  it,  until  after  the 
rdease  should  have  been  executed  ;.  and  also  with  respect 
to  what  happened  at  the  testator's  bouse,  about  the  time  of 
his  death  ;  and  the  putting  the  will  and  other  p^>ers  int« 
the  hands  of  Mr.  M^Crae  ;  who  says  that  he  received  them 
as  counsel  for  the  appellants,  from  the  hands  of  Mr.  Fer- 
guson^ and  exhibited  them  to  the  County  Court  of  Ches^ 
terjield;  but  what  became  of  the  paper,  prepared  by  Fer- 
guson as  the  wiU  of  the  testator,  does  not  appear  from  any 
of  the  testimony* 

That  paper  being  lost  then,  and  it  being  in  evidence  diat 
it  was  written  in  the  very  words  of  the  paper  in  controver- 
sy, as  it  now  appears  before  the  Court,  and  as  when  deli-, 
vered  to  Ferguson  by  the  testator,  who  approved  of  the 
draft  taken  from  it,  word  for  word  ;  and  postponed  execu- 
ting it  only  on  accoimtof  a  release  of  the  mortgage  not  ha- 
ving been  signed,  it  seems  to  me  that  the  paper  now  be- 
fore us  ought  to  be  admitted  as  a  codicil  to  the  testator's 
will  ;  because  it  was  deliberately  prepared  by  himself,  and 
written  wholly  with  his  own  hand  :  But  great  stress  was 
hud  in  the  argument,  on  the  circumstance  of  Ferguson^ s 
having  received  a  message  from  the  testator,  a  few  day^  be- 
fore his  death,  to  write  a  codicil  to  his  will.  To  this  ob- 
jection a  sufficient  answer  may  be  given  from  Swinburne^ 
519,  20.  where  it  is  laid  down  that,  although  there  may  be* 
imperfection  of  will  respecting  the  whole  testament,  be- 
cause the  testator  cannot  finish  the  whole  according  to  bis. 
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pmrpote  ;  yet  in  respect  of  that  which  is  done  there  is  no  mat,  I80a 
imperfection  of  wiU  (the  perfect  is  not  to  be  hurt  by  the  ^"^^^^^ 
imperfect.)     And  akhough  testators  whilst  their  wills  and         v. 
teBtaments  are  in  making  do,  many  times,  add  and  diminish,     ^^[hUsT 
and  alter  divers  things  ;  yet  who  is  able  to  say,  that  con-  ' 

ceming  this  or  that  particular  legacy  already  given,  the 
testi^or  would  have  made  any  addition,  diminution  or 
alteration. 

If  this  reasoning  be  soimd,  on  general  principles,  how 
much  more  forcibly  does  it  apply  in  the  present  case,  where 
the  whole  of  the  paper  appears  in  the  testator^s  own  hand- 
writing. I  am  of  opinion,  upon  the  whole,  that  the  judg- 
ment of  the  District  Court  is  erroneous,  and  ought  to  be 
reversed,  and  that  of  the  County  Court  affirmed. 

By  a  majority  of  die  Court,  the  judgment  of  the  District 
Court  was  reversed,  and  that  of  the  County  Court  affirm- 
ed ;  whereby  the  memorandum  was  established  as  a  good 
«eidicil  of  personal  estate. 


Paul  and  others  against  Paul.  Tuesday, 

May  17. 

ON  an  appeal  irom  a  decree  of  the  Superior  Court  of    It  is  tlie 

Chancery  for  the  Staunton  District.  J|Sa*  S^^ 

A  writing,  purporting  to  be  the  last  will  and  testament  "*  ^®  trial  of 

t.   g^  *n  JMue  out 

•f  John  Paul^  the  elder,  was  produced  to  the  Court  of  of  Chancery, 

Rockbridge  County,  on  the  6th  of  Jamiary,  1/95,  by  one  Ihc- t'it!!^ 

es  viva  votes 
and  it  cannot  properly  be  inferred  ihsX  the  answer  and  depositions,  were  the  only  evi- 
dence exhibited  on  such  trial :  on  the  contrary,  it  ought  rather  to  appear  that  such 
written  evidence  was  actually  made  use  of,  since  the  Court  of  Chancery  ought  to  give 
directions  respecting  the  reading  of  the  papers  filed  in  the  cause. 

The  Court  before  whom  an  issue  out  of  Chancery  was  tried,  having  been  satisfied 
with  the  verdict  of  the  Jury,  and  having  overruled  a  motion  for  a  new  trial,  to  which 
•ptmoo  no  exception  was  taken,  the  verdict  ought  forever  to  remain  undisturbed. 
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«c«v  IBM  of  ifae  caccvton,  for  ptobntd ;  idudi  wb»  eont^atadr  h^ 
'^J^'^^  ybtir  of  the  heiiii  at  kwr  •£  die  said  PiiM^  on  ibe 
oiben      that  at  the  time  of  making  it,  he  was  non  compos  i 
p][2iL      After  an  eauuntoaden  of  several  witnesses  and  a  full  ] 

ing:  of  the  cause,  the  Court  was  of  opinion  that  die  decor 

dent  at  the  time  of  making  the  supposed  will,  wasnan  eeas* 
pOM  mentU,  and  refused  to  admit  it  to  record.  Fran  tUs 
decision  an  appeal  was  taken  by  yohn  Pmd^  jun.  the  prin* 
cipal  devisee,  to  die  District  Court  etStatm$oo^  where  die 
judgment  of  the  County  Court  was  reversed  on  the  4^  of 
J^ilj  t79$y  and  the  will  remwded  to  the  County  Coast 
of  RBckbridge^  with  directions  to  admit  k  to  record ;  whidi 
was  done  accordingly,  on  die  Ist  of  S^iiemktr^  1795. 

On  the  8th  <^  1%,  1795,  J£rry  Pa^  velietof  J^/m 
Faulj  the  elder,  and  six  others  his  children  and  heirs  at 
law,  instituted  a  suit  on  the  Chancery  side  of  tfar  Coimty 
Court  of  Rockbridge^  against  yohn  Paulfjonm  to  set  asicb 
the  wilL  The  bill  charged  that  the  testator  was  of  great 
age,  and  such  infirmities  both  of  txxfy-  aad  ndnd,  a&  to  be 
in  a  state  of  second  childhood,  and  that  the  defendant  had^ 
by  fraud  and  imposition,  obtuned  the  will  in  question  to  be 
made,  whereby  the  testator  gave  him  almost  die  whole  of 
his  estate,  contrary  to  that  equitable  disposidon  of  his  pro- 
perty among  all  his  children,  which  he  had  formeriy  made, 
by  his  win,  when  he  was  in  his  senses.  And  what  ren* 
dered  the  inequality  more  apparent  was,  that  die  testator 
had  previously  made  provision  for  the  defendant  ftdly  ade- 
quate to  his  circumstances,  and  more  dian  could  be  dbne 
for  die  rest  of  his  children. 

The  answer  positively  denied  all  the  sdlegationa  of  th^ 
biH ;  disclaimed  any  knowledge  of  the  will  of  fohn  Pmd 
the  elder,  till  after  his  death :  and  stated  that  it  was  wholly 
written  by  the  testator  himself.  From  the  numeroua  in* 
stances  of  false  orthography^  it  was  evidendy  the  produc- 
tion of  a  very  illiterate  man. 

Several  depositions  were  taken  on  bodi'  aides,  m  whidi 
the  witnesses  express  various  opinions  with  respect  to  die 
sanity  of  the  testator;  but,  in  point  ofnumber^  those  in 
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tmtxxr  tii  the  will  consideraUy  prepondented^  among  mat,  tsot- 
which  wert  included  the  dcposkkms  of  die  subBcribiBg  ^p^^i"^!^ 
•witnesseB*  cm^miv 

On  Mttiii^  down  the  cause  for  hearing,  in  Jime^  lT9r,  a      fi|][i, 
fe^inediMttevasaftade  up,  (apparently  without  any  direction  '■■  ■' 

from  die  Court,)  on  the  question,  whether  the  testator  ^  at 
^  the  date  of  the  writing  called  his  will,  was  of  sound  asmd 
^  and  memory  and  capable  of  making  a  legal  disposittoa 
^  of  his  estate.''  The  issue  was  tried  on  d^  common  law 
aide  of  the  Court,  on  the  4th  of  May^  1798,  and  the  Jury 
feond  a  verc&t  in  these  words :  ^  We  of  the  Jury  find  * 
^  that  John  Paul,  sen.  in  the  declaradon  mentioned 
^  at  the  date  of  the  wridng  claimed  as  his  will,  to  wit, 
^  on  or  aboat  the  14di  of  Mat/j  1794,  was  not  of  suffi- 
^  ciendy  sound  and  diq>osing  mind,  to  make  a  lawful  dis- 
^  positioQ  of  his  property.''  And  they  further  found  the 
sum  stated  in  the  feigned  issue*. 

A  motion  for  a  new  trial  was  made  by  the  defendant, 
^  which  beings  argued  by  counsel  on  both  eidety  the  Court  ' 
^^  'Was  of  opinion,  <m  duly  ccmsidering  the  matter  and  the 
^'  circumatancci  of  the  caac^  that  the  defendant  had  fsiled 
^  to  shew  good  cause  therefor,  and  the  said  motion  was 
^^  rejected  and  ordered  to  be  overruled."  No  exception 
was  taJien  shewing  any  ground/or  a  new  trioL  The  clerk 
^reupon  by  mistake  proceeded  to  make  an  order  annul- 
UBg  the  will  of  John  Paul  the  elder,  instead  of  certifying 
the  verdict  of  the  Jury  to  the  Chancery  side  of  the  Court. 

That  mbtake  was  rectified  at  the  Jt/^jft/^t  term,  1798; 
and  the  cause  was  continued  for  a  further  hearing  on  the 
Chancery  side  of  the  County  Court,  until  August ^  1799, 
when  the  Court,  without  having  set  aside  die  will  in  express 
termsy  made  a  final  decree,  by  which  they  adjudged  that 
the  writing  in  the  bill  mentioned  purporting  to  be  die  last 
will  and  tetament  of  John  Pmily  sen.  was  not  his  will,  but 
was  invalid,  it  ajqiearing  by  the  verdict  of  the  Jury^  that 
at  the  time  of  making  the  same,  he  was  not  of  a  sound  dis- 
posing mind  and  memory ;  and  thereupon  distribution  of 
his  estate  was  directed  as  if  he  had  died  intestate. 
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The  cause  was  removed  to  the  late  High  Court  of  CIub- 
eery  by  a  petition  of  appeal,  and  afterwards  transferred  to  tiie 
Superior  Court  of  Chancery  for  the  Staunton  District^  un- 
der the  act  of  the  23d  of  January^  1802  ;(1)  the  Judge  of 
which  being  of  opinion  that  the  depositions  exhibited  im 
the  record  and  proceedings,  were  to  be  considered  by  die 
Court  as  the  only  evidence  in  the  cause ;  (the  unofficial 
certificjtte  of  the  clerk  of  the  County  Court,  which  stated 
that  the  witnesses  had  been  examined  before  the  Jury,  not 
being  considered  as  evidence ;)  that  those  depositions  did 
not  justify  the  Jury  in  finding  that  the  testator  was  inssme 
at  the  time  of  making  and  publishing  his  will ;  and  moreo- 
ver that  the  Coimty  Court  erred  in  directing  distribution 
•  according  to  the  statute,  without  having  first  set  aside  the 
will;  directed  a  new  trial  of  the  issue  to  be  had  before  the 
common  law  District  Court  of  Staunton*  From  that  deci- 
sion this  appeal  was  taken* 

Ifai/y  for  the  appellants.  It  is  a  fixed  rule  of  law,  that 
the  Court  before  which  an  issue  is  tried  on  the  validity- of  a 
will,  is  alone  competent  to  grant  a  new  trial.  The  Court 
of  Rockbridge  County  having  heard  the  whole  evidence^ 
refused  a  new  trial,  after  solemn  argument,  on  a  modon 
made  for  that  purpose* 

Even  if  all  the  evidence  given  to  the  Jury  had  been 
spread  upon  the  record,  the  Chancellor  would  have  had  no 


(1)  Before  the  passing  of  this  act,  there  was  but  one  Superior  Court 
of  Chancery  in  r/r^in/a,  which  was  denominated  the  **  Migh  Cdtm  {f 
Chancery,**  and  had  jurisdiction,  in  matters  of  equity,  over  the  whole 
State.  By  the  above  act  the  Counties  were  arranged  into  three  DutriOij 
and  a  Superior  Court  of  Chancery,  directed  to  be  holden  for  cftch, 
one  at  Richmond,  one  at  WUUanubutg,  and  another  at  StoMmum,  Tbeie 
are  designated  by  the  law  establishing  them,  '*  Superior  Comrt*  of  Qhmr 
'  eery,**  and  the  Judge  of  each  exercises,  within  his  jurisdiction,  the  taaK 
powers  which  were  before  exercised  by  the  Judge  of  the  High  Co^rt  of 
.Chancery.  This  distribution  of  the  High  Court  of  Chaacery  into  Si^ 
Tior  Courts  of  Chancery,  accounts  for  their  bemg  denominated  sometimes 
tiie  one,  and  sometimes  the  other,  according  to  the  period  wken  tfie 
proceeding  took  pUce. 
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right  to  look  into  it,  because  the  verdict  wfA  final  bctxueen  |t4.Y,  iMft 
the  partie8^{a)  subject  only  to  be  set  aside^  for  good  cause  '^^T^^^JJ^ 
ahewn,  by  the  Court  before  which  it  was  found.    The      </thers 
Chancellor,  however,  thought  himself  not  only  authorised       f^^ 
to  consider  the  evidence  in  the  record,  and  to  grant  a  new      ■■ 
trial,  but  to  consider  it  as  the  whole  evidence^  when  die  ^^  ^,  i/2^ 
record  expresdy  says,  thi^  a  number  of  witnesses  gave  tea*  ^-  P-    ^^^ 
timony  viva  x^ce^  whichy  of  course,  was  not  before  the 
Chmcellor*  ' 

Randolph.  The  deposition  of  every  ifritness,  «wom  on 
die  trial  of  the  issue,  is  contained  in  the  record. 

Hay*  How  does  that  appear  ?  And,  even  if  it  did,  there 
is  a  material  difference  between  the  depositions  of  witnesses, 
ind  viva  voce  testimony  given  before  a  Jury.  A  deposi- 
tion may  be  positive  as  to  a  fact ;  and  yet,  if  the  witness 
were  before  a  Jury,  they  might  not  pay  the  least  attention 
to  any  thing  he  said. 

Hie  act  of  Assembly(^)  authorises  those  who  .wish  to  (^)  JbHSf,  - 
eontest  the  validity  of  a  will  to  institute  a  suit  in  Chan- 
cery ;  upon  which  an  issue  shall  be  made  up,  to  be  tried 
by  a  Jury,  whether  the  writing  be  the  will  of  the  testator 
or  not.  On  the  trial  of  the  issue,  the  same  rule  of  evi«« 
dence  must  be  observed  as  in  trials  at  common  law;  smd 
depositions  cannot  be  read,  if  the  witnesses  can  be  had^ 
Why  should  the  law  direct  the  issue  to  be  tried  by  a  Jury^ 
if  the  same  evidence  was  to  be  used  as  before  a  Court  of 
Equity  ?  The  necessary  inference  is,  that  it  was  done  to 
introduce  the  viva  voce  testimony  of  witnesses,  who  ought 
regularly  to  be  brought  before  the  Jury.(c)  Depositions  cax^(c)  3  BlaA 
BOt  be  r^Kl  but  by  special  order  of  the  Chancellor,  even  on  ^^^  ^' 
Ae  trial  of  issQea  directed  by  himself.  But  the  invariable 
fT9C^ce  is,  to  procure  the  attendance  of  the  wittiesses 
diemselves. 

It  is  laid  down,  aaid  Mr.  Hay^  as  an  ufiivezBid  princi)^ 
that  a  new  tnsi  wHl  jnevar  he  granted,  unless  tb^rti  WWoif^ 
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jcAY,  1809.  tificate  from  the  Court,  before  which  the  trial  was  hxim 

^pJ[^^JJ^  If  it  be  a  trial  at  law,  at  Niai  Priusy  in  England^  the  <:cr- 

others      tificate  of  the  Judge  is  always  obtsuned.     If  an  issue  out  of 

Paul.       Chancery,  the  Judge  musC  certify  that  he  was  dissatisfied 

'  ^ith  the  verdict.(a)    In  SotOhallv.  M'Ktandy(i)  die  Cowt 

Ld.  Fauletm-  '^^ins  to  have  proceeded  on  this  prindidie.    So  in  Stanard 

^V*  ^2S!  ^*  Blayde^s  executors,(c)  it  is  expressly  said  that  the  certi- 

(^)  1  Watb.  ficate  of  the  Judge  must*  appear  upon  die  record*     £t«b 

CO   2  Call  ^^  ^davits  «f  the  most  respectable  counsel  could .  not  ht 

369.  regarded.      In  die  case  of  Standen  v.  EdwardsJd)  the 

1^  Chancellor  would  not  grant  a  new  tnai  m  oppo«tion  tp 

the  certificate  of  the  Judge,  dibugh  strongly  tncfined  to  da 

it,  and  though  he  was  perfectly  satisfied  that  the  verdict 

was  against  the  justice  of  the  case*     Such  is  the  respect 

shewn  by  Courts  of  Equity  to  verdicts  of  Juries* 

What  reason  can  be  assigned  why  a  new  trial  dioidd 
be  granted  in  diis  case  ?  The  Jury  were  satisfied  that  jMin 
i^aui  the  elder  J  was  incapable  of  lAakinga  will;  and  the 
magistrates  who  heard  the  evidence  concmred  mthatQf)t<» 
nion*  More  witnesses  were  examined  for  die  wiU,  tfaan 
(gainst  it ;  yet  the  Jury  taking  into  view  die  whole graondt 
and' weighing  the  credibility  ot  the  witnesses,  decided 
against  it.  It  would  be  subverting  every  prmciple.  of  law  Ibr 
an  appellate  Court  to  undertake  to  grant  a  new  trial,  ufm 
part  of  the  evidence,  when  the  Court  who  dimoled  die 
issue,  and  heard  the  whole  evidence,  was  satisfied  widi  die 
verdict. 

•  Randolph^  for  the  appe&ee,  after  giving  a  minute  Usmiy 
of  the  rise  and  progress  of  this  cause,  contended  diatif  die 
heirs  of  John  PatU  the  elder,  had  beendissatisfied  witb  the 
judgment  of  the  District  Court  Meeting  probotie  of'  the 
will,  diey  ought  to  have  appealed*  to  this  Court*  Insliead 
of  which,  they  brought  a  suit  in  Chancery  in  the  Goonty 
Court  of  Rockbridge^  to  set  die  will  aside.  Hie  cause 
having  been  regularly  proceeded  on  to  the  taking  of  4lepo- 
s!$iid^)  and  all  of  them  having  comet  in,  an  issiie  was  made 
up  on  the  question  of  devisavit  vel  non^  widiout  any  order 
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if  Gmrt  to  w/tfrant  h.      Though  the  clerk  certified  on  the  mat,  1808. 
first  record  that  the  depositions  were  not  transcribed  be-    p^j  ^^ 
ca««e  the  wttnesses^  were  examined  in  Court,  yet  it  appears,      oihera 
npon  the  return  of  a  certiorari^  that  the  depositions  of  ^ese        Paui. 

*eiy  witnesses,  (whose  attendance  was  entered  by  the  clerk^  ""^ ^ 

constituted  a  part  of  die  original  record* 

Hie  power  of  awarding  new  trials  on  issues  out  of  Chan- 
cery, does  nai  depend  on  the  general  doctrine  of  granting 
new  trials  at  law  :  it  is  expressly  given  by  the  act  of  Assem- 
Uy  i(c)  and  in  such  cases  Courts  of  Equity  will  grant  new  [^\^^^f^^ 
tmlsy  vAetk  it  is  acknowledged  they  ought  not  to  be  allowed,  161.  sect.  il. 
•had  it  hc«n  merely  a  case  at  law,(ft)    There  were  many  rea-  W   ^   Tet. 
sons  why  a  new  trial  ought  to  have  been  granted  in  this  case :  Ma66of. 
U  The  opposers  of  the  will  had  two  chances  of  setting  it 
aside,  first  at  kw^  and  then  in  Chancery,  whereas  the  per^ 
son  seeking  to  establish  it  had  but  one :     i*  It  was  esta- 
Uished  by  tbe  Dntrict  Court,  on  a  full  hearing  of  all  the 
ciridence;  and  3«  As  the  issue  was  to  be  tried  in  the 
saaie  Court  where. the  will  had  been  condemned,  there  wus 
not  the.  same  probability  of  a  fisir.  and  impartial  hearing. 

As  to  vha  v^te  testimony,  Mr.  Randolph  contended  that, 
although  it  nugfat  be  received,  yet,  if  the  witnesses  were 
not  present  at  the  trial  oi  the  issue,  their  depositions  taken 
ii^the  Chancery  eause  might  be  read.  He  concluded  by 
reviewing  the  evidence,  and  observing  that  it  was  impossi- 
ble for  any  mun  who  read  the  depositions,  to  doubt  of  tlie 
ability  of  John  Paul  to  make  a  will :  and  the  County  Court 
having  refused  to  grant  a  new  trial,  the  Superior  Court  of 
Chancery,  which  sits  to  do  what  that  Court  ought  to  have 
done,  was  well  warranted  in  granting  it.  He  knew  not  for 
'  what  purpose  so  many  cases  were  cited  by  Mr.  Hay^  as 
jet  was  vrell  known,  that  new  trials  were  as  often  granted 
from  evidence  stated  in  the  record,  without  the  certificate 
of -die  Judge,  as  xmth  it.  There  is  no  law  requiring  the 
certificate  of  the  Judge ;  and  even  where  he  does  certify,  if 
the  Court  ahldl  be  satisfied  that  there  is  no  ground  for  anew 
iH^d  they  will  refuse  it^ 
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MAV,  isot.  Ifm/i  ia  t«ply*  It  wm  not  n^t^y^ary  for  die  Gffurt  m 
liSr^c^  an  issue :  the  law  only  says  tbat  ^  an  isme  shaUim 
^^  made  upT  which  has  been  done*  To  say  diat  the  Ctuui« 
celbr  had  all  the  evideiHie  belbre  himt  Jw  a  men  aasumpltoe 

— — — ^—  of  the  fact ;  no  such  thing  iqppears  in  the  recoitl ;  tad,  e^nm 
if  it  did,  he  had  no  Tifjoi  to  cwisi4er  the  d$fi(Htiii9n$  oC 
witnesses,  when  Aeir  vivavtiee  testiiQfliay  iiedbeeudhi]^ 
weighed  by  the  Jury.     An  expressioii,  in  the  opiBiQii  ofi 

001  JSTan.C^the  Couit,  in  Ford  v«  Gardner  end  e4Atfiv,(a)  cyppcssljfi 

'^^*  applies  to  this  case :  ^^  It  does  not  q^peaf  whaiteTide«oe  wm 

^^  given  to  the  Jury,  and  as  no  exception  wi^  fiUd  mf.  ikm 
^  trial,  all  must  be  presuned  to  haye  be«i  kigvd  end 
^'  right/* 

The  only  point  in  this  cause  has  already  been  sedkd  m 
Fordv.  Gardner  and  others  ^  and  rightly  senfed*  Aatoi 
the  abjection  that  the  issue  was  to  be  tried  in  the  Com^  of 
RocUridge^  where  the  will  had  been  coadeoEttied;  itJMSs 
no  weight,  because  the  defendant  had  nothing  to  .do  but  tn 
have  stated  his  reasons  why  a  fair  trial  could  not  be  hnA 
there,  and  to  obtain  a  change  of  the  venue* 

Widi  respect  to  the  n&erits,  he  would  make  hut  cm.  ra- 
mark»  It  b  admitted  that  there  was  conflictiog  testimony  a 
and  that  numbers  were  in  favour  of  the  coni|>eteii^  of 
John  Paulto-makt  a  will,  but  it  does  not  necrasarily  Cal- 
low that  the  weight  ot  evidence  was  in  suf^iort  of  ike  viiU 
The  Jury  found  in  favour  of  thie  smallest  number^  aad  the 
Court  will  never  presume  that  they  did  wnong.  On  the 
contrary  it  may  be  safely  affinned  that  they  did  tif^ 
Juries  invariably  lean  in  favour  of  character^  md  m.ma^ 
port  of  last  wills*  They  regsud  the  infirmitiea  ot.  hwMl 
luture,  and  will  never  set  aside  a  will,  but  upott  ewidenoe 
which  ought  to  satisfy  the  whole  world  that  the  paper  wea 
not  a  tvilly  either  from  the  incompetent  of  the  tertMec» 
#r  f|t>m  the  fn^udqlei^  maonei:  in  which  it  wa»  obt9i«ed» 
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Satufdat/;  May  SI*     Tilt  Judges  delivered  their  opi-  may,  18M 
^^^^  VMul.and 

Judge  ToeKEE  (after  slatuig  the  eiMe)  proceeded  as  64-       p][^ 
lows:  ■     ■ 

Thare  is  a  very  great  similitude  between  Ais  case  aiKi 
Ihat  of  Fot^  t.  GanAkT  andoihersm  (t  ^<rit«  fltnd  Jlim/; 
JfU)  Thore>  a  IhU  vas  brought  by  the  heirs  and  dbtri- 
i>utees,  $«ggMting  a  fraud  in  obtainiag  die  will,  which  (m 
m  4hfs  case)  had  been  admitted  to  probate  in  the  District 
Cowpt,  after  being  rejected  by  the  County  Court.  An  isr 
sue  wasdirected  to  try  die  validity  of  the  will,  and  the  ver- 
diet  found  it  to  be  invalid  :  the  Court  being  divided  on  a 
«M<ion  to  cenify  dwt  the  weight  of  evideilce  was  against 
the  verdict,  A»  motion  was  overruled.  A  motion  waft 
thM  made,  on  the  Qiancery  side,  for  a  new  trial,  and  wasr 
overruled  ;  because  the  Justices  of  the  Court,  on  the  trial 
of  l|ie  issue,  were  equally  dhukdy  as  to  the  weight  of  evi*  ' 
deikoe*  Itf  the  present  case  no  division  of  opinion  appears  i  * 
the  majority,  or,  p^haps,  the  whole,  of  the  Justices,  concur- 
ring in  refiiaing  the  nmv  trial  prayed  for.  In  that  caae^ 
as  in  this,  the  written  evidence  in  the  record  certainly  pre- 
ponderated in  fiivour  of  the  will*  But  it  was  said  by  the 
Coort,  ^  It  does  not  appear  what  evidence  was  pven  to  the 
^jmy^andae  no  exception  xva^Jlled  at  the  trials  all  must* 
^  be  {msumed  to  have  been  legal  and  right*'' 

This  k  decMve  of  die  present  question^  A  trial  at  com- 
poo  law  must  regularly  be  had  upon  testimony  vivsvoce* 
The  testimony  of  a  witness,  examined  in  that  manner  bC'r'' 
lore  a  Court  and  Jury,  may  diffsr  widely  from  what  it  ap- 
pears upon  die  face  of  a  written  deposition  ;  and:  there  may 
have  been  twenty  witnesses  examined  on  that  occasion 
whose  depositions  don^r  appear  in  the  record, 

I  thereibre  tiiink  the  ChanceQor  erred  in  reversing  the 
decree  of  the  County  Court,  and  that  weonght  now  tn  aft 
inning 
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*AY.  190t.  Judge  Roane.  If  I  could  be  satisfied  with  the  Chsm- 
pAul  imd  cellor,  in  this  case,  that  the  evidence  cont^ned  in  the  !re- 
othen  cord  was  the  only  evidence  exhibited  to  the  Jury  on  th* 
PaaL  trial  of  the  issue,  I  should  be  of  opinion  with  him  diat  ti^ 
■  .  -  -  verdict  ought  not  to  be  conclusive*  But  I  hold  myself  obli- 
ged to  infer  the  contrary  ;  not  only  (for  I  need  lay  no  stress 
upon  the  clerk's  certificate  upon  the  subject)  because  this  is 
not  shewn  to  the  Court  by  the  appellee's  coimsel  as  it  ought 
to  have  been,  if  he  meant  to  avail  himself  of  that  gitmnd 
in  his  motion  for  a  new  trial ;  but  because  it  is  the  right 
and  usual  course  in  the  trial  of  such  issues  to  have  recourse 
to  viva  voce  testimony.  So  far  from  the  answer  and  depo* 
sitionsinthis  case  being  properly  inferred  to  be  the  only  evi* 
dence  exhibited  dn  the  trial  of  die  issue,  it  ought  radiert* 
appear,  on  the  other  hand,  that  that  testimony  was  mctxxAf 
j(«)  I  Smdng  niade  use  of.  In  the  case  of  Ford  v.  Gardner j{a)  dtis  Court 
^Mimf.  r2.  seemed  to  think  that  an  order  of  the  Chanceiy  Coon 
was  necessary  to  let  in  the  reading  of  the  depositions  and 
exhibits  filed  in  the  cause,  and  that  other  evidence,  (the 
original  will  for  example,)  although  no  partof  theChan*^ 
eery  record,  should  be  presumed  to  have  been  before  the 
Jury,  as  no  exception  Jor  the  want  of  it  was  taken,  fii  that 
ease,  it  was  rightly  contended  by  the  appellants  cbiinsd 
that  ^^  it  did  not  appear  that  the  depositions  transcribed  into 
"  the  record  were  all  the  evidence  before  the  Jury.**  I  i^ 
say  the  same  in  this  case  ;  and  although  on  die  face  of 
this  record  the  case  seems  rather  strong  for  the  will,  I  will 
not  depart  from  this  ground.  I  will  not  form  a  precedent, 
which,  in  a  case  of  merely  a  slight  preponderance,  would 
equaHy  turn  the  scale,  and  intrench  upon  the  ph>vince'of 
the  Jury  who  are  the  best  judges  of  credibility.  I  will 
rather  presume,  especiaUy  as  a  motion  for  a  new  trial  was 
made  and  overruled,  that  sufficient  testimony  w«8  exK- 
bited  to  justify  the  verdict,  and  that  the  testimony  in'&vcJkn* 
of  the  will  was  outweighed. 

It  is  said  in  the  decree  that  the  County  Coiirt  trtbH  tb 
directing  a  distribution  of  the  estate  without  haiiqgJtr 
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meide  the  vnll.  It  U  true  tbaf  this  is  not  done  totidem  per^ 
bia  :  but  the  County  Court  adjudge  the  paper  purporting 
to  be  the  will,  &c.  not  to  be  his  will,  and  that  it  is  invalid, 
and  then  go  on  to  direct  a  distribution*  I  think  in  sub- 
stance, this  is  a  decree  vacating  the  will,  and  that  the  de- 
uree  of  the  Superior  Court  of  Chanctry  should  be  set  aside, 
md  that  of  the  Coun^  Court  affirmed. 

Judgp  Flzhjmg*  There  seem  to  be  three  points  in  thi^ 
oause  worthy  of  consideration :  1st.  Whether,  where  a  tuiO 
has  been  admitted  to  record  by  a  District  Court,  on  an  ap- 
peal from  a  County  Court,  in  which  the  wiU  had  been  re- 
jected, the  Chancery  side  of  the  County  Court  can  take 
cognizance  of  it«  on  a  suggestion  of  fraud,  and  direct  an  i^* 
sue  to  try  the  fact— xc^ii/  or  no  will  f  If  so^  Sdly.  Whethei^ 
if  the  whak  evidence  be  not  spread  upon  the  record,  it  must 
•ot  be  presuvied  that,  on  such  trial,  all  had  been  legal  and 
ri^t  ?  And  Sdly.  If  no  exceptionh^X23Ltsk^  nor  2jxy  ground 
of  a  motion  for  a  new  trial  be  stated  in  the  record,  an  ap- 
pellate Court  of  Chancery  can  with  propriety,  reverse  the 
decree  of  the  Coun^  Court,  founded  on  the  verdict,  and 
direct  another  issue  to  try  the  same  fact  ? 

With  respect  to  the  first  point,  had  it  not  been  for  the 
decision  in  the  case  of  Ford  v.  Gardner^  in  this  Court,  at 
the  October  term,  1806, 1  should  have  been  of  opinion  that 
the  County  Court  could  not  have  taken  cogniaiance  of  the 
subject,  after  a  decision  in  the  District  Court :  because 
Courts  of  common  law  have  a  concurrent  jurisdiction  with 
Courts  of  £qui^,  to  detect,  suppress,  relieve  against,  and 
punish  fraud;  and  had  there  been  any  fraud  practised 
hyjohn  Paul,  jun*  in  procuring  the  will  in  question,  which 
was  wholly  written  by  the  testator  himself,  redress  might 
have  been  obtained  by  the  appellants  as  well  in  a  Court  of 
LaWf  as  in  a  Qcmrt  of  Equity :  but  by  this  mode  of  proceed- 
ing, they  take  a  double  chance  ;  first,  in  the  Courts  of  Law^ 
wd  then  in  a  Court  of  Equity,  where  they  have  at  length 
succcteded  \  though  it  appesfrs  clearly  to  me,  from  the  evi- 
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Hat,  laoi.  dttice  sjirend  on  the  record,  that  the  testator  was  fully  c«w^ 
^rtul'lind'  P^^^'^  ^  make  the  will  in  question  v  but  diere  might 
othen      have  been  for  ^7  thing  that  appears  to  the  contnuy,  vhni 
^^^      voce^  testimony  before  the  Jury  at  the  trial  of  the  issue, 
e;  '    '■■■  which   may  have  given  a  diflferent    complexion  to  the 
cause.     And  this  brings  me  to  the  second  point ;  and  as  k 
does  not  appear  that  the  whole  evidence  adduced  at  thift 
trial  is  spread  upon  the  record,  we  are  to  presume,  accord- 
ing to  ^e  case  of  Ford  v.  Gardner^  that  all  has  been  legal 
and  right. 

With  respect  to  the  tJiird  point ;  as  there  is  nogTcund 
ef  die  motion  for  a  new  trial,  stated  in  the  record,  nor  osxf 
exception  taken  to  the  opinion  of  the  Court,  but  a  merb 
light  of  appeal  exercised,  which  was  allowed  on  the  usud 
terms  of  giving  bond  to  prosecute  it  widi  effect,  it  seemi 
that  the  District  Court  erred,  in  considering  the  evidence 
tBxhibited  to  that  Court,  in  the  said  record  and  proceed*- 
tngs,  as  the  only  evidence  in  the  cause  ;  and  in  teversin^ 
the  decree,  and  in  ordering  another  issue  to  try  ^he  sam^ 
Inct.  I  therefore  concur  in  opinion  Aat  the  decree  of  thtf 
District  Court  be  reversed  ;  and  that  of  tiie  County  Court 
affirmed* 

By  the  whole  Court,  (absent  Judge  Ltoks,)  die  decree  of 
/the  Superior  Court  of  Chancery  reterssD,  and  that  of  fte 
County  Court  affirmed. 


MajiS'  Stubbs  against  Burwcll. 

A    k>nd     ON  an  i4>peal  from  a  decree  of  the  Superior  Court  of 

signed  in  ^e- Chancery  ibr  the  WiUiamaburff  District,  whereby  an  u^ 

nerat  temn 

yr'ith  a  verbal  Agrtemeni  thst  the  assignor  shall  not  be  responsible ;  attd.  ^eredpda, 

he  will  not  be.  r^spoasifeleef^en  to  a  subaequcht  atsignee  haviag  noiMtioeof  aiick 

agreement. 

A  deposition  having  been  taken,  after  the  cause  was  set  for  heaHng  in  the  Superior 
Court  of  Chancery,  and  n»  objectioa  ifipearing  to  have  bsen  aiftde  in  that  Co«t»  tka 
Court  of  AfTpeals  wiU  presume  (hat  good  cause  was  shewn  for  admitting  it 

A  deposition  cannot  be  read  to  affect  the  mterests  of  any  palty  to  whom  no  notke 
•f  the  tioia  snd  place  of  taking  it  had  been  given. 
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junction  obtained  by  the  appellee  against  the  appellant  was  may,  ieo6. 
made  perpetual* 

Burwell  assigned  the  bond  of  one  Butler  to  a  certain 
William  Harwood^  in  these  words  :  ^^  I-  assign  the  within 
*'  bond  to  Mr.  Wtlliam  Harwqpd  /"  which  bond  had  been 
previously  assigned  by  one  Chapman  to  Burwell^  in  the 
same  general  terms,  no  restrictive  words  having  been 
used.  Harwood  being  dead,  his  executors  {Pendleton  and 
Courtney)  instituted  suit  on  the  bond,  recovered  judgr 
ment,  and  made  part  of  the  money  by  execution,  no  pro- 
perty being  found  for  the  residue.  They  then  brought 
suit  against  ^t^ni;^//  on  the  assignment,  and,  having  obtain- 
ed judgment,  sued  out  execution,  upon  which  he  gave  a 
twelve  months'  replevy  bond.  This  bond  was  assigned  by 
Robert  Courtney^  executor  of  William  Courtney^  who  was 
surviving  executor  of  Harwood^  to  the  appellant  Stubhs. 
Execution  having  been  issued  on  the  replevy  bond,  Burwell 
filed  his  bill  in  the  late  High  Court  of  Chancery,  stating 
that  he  had  been  induced,  from  the  unfavourable  represent- 
ations which  Harwood  had  given  of  the  circumstances  of 
Butler  to  sell  him  the  bond  at  a  great  loss,  having  taken  in 
payment  merchandize  at  an  advanced  price,  and  a  watch 
at  thirty  guineas^  which  Harwood  afterwards  acknowledged 
he  had  purchased  in  the  West-Indies  at  thirty-two  dollars  ; 
and  further  that  he  had  assigned  it,  merely  to  enable  Har^ 
wood  to  sue  in  his  own  name,  it  being  expressly  agreed 
that  he  was  not  to  be  responsible  in  the  event  of  the  money 
not  being  recovered  of  Butler.  He  also  stated  thai  Zfar- 
wood^s  executors  had  instituted  suit  on  that  bond  without 
requiring  bail,  and  then  accepted  a  confession  of  judgment 
at  yune^  with  stay  of  execution  till  November  following. 
The  prayer  of  the  bill  was  for  an  injunction,  and  for  gene- 
ral relief. 

The  deposition  of  a  single  witness  (Thomas  Buckner') 
was  taken.  He  proved  that  Harwood  had  informed  him 
of  his  having  sold  to  Burwell  in  part  payment  of  Butlcr^s 
bond,  a  watch  at  the  pric^  of  thirty  guineas^  which  only  cost 
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MAY,  1806.  him  twenty-ttiw  dotiars  in  the  WesUlriditt  ;  and  that  he 
^^^"C^  had  obtained  an  assignment  of  the  bond  to  enable  him  to 
V.        bri&g  suit  in  his  own  name,  and  that  Burivell  might  not  be 


Burwdt 


diM'ged  with  the  costs  ;  and  that  if  he  never  recovered  of 
Butter  he  should  not  call  on  Burcuell  for  it* 

AU  the  answers  state  that  the  defendants  know  nothing 
of  the  contract  between  Burwell  and  Harwood.  That  of 
CiMfr^^,  the  representative  of  Harwood^ttf^y  states  diat 
he  has  no  interest  in  the  subject,  having,  under  a  decree  of 
the  Court  of  Chancery,  assigned  the  replevy  bond  of  Bur- 
taell  to  the  appellant  Stuibs  without  recourse.  Stitbh 
states  that  he  is  an  innocent  assignee,  and  paid  full  value 
for  the  bond  ;  and  that  die  defence  of  Burw^  was  purely 
of  a  legal  nature* 

An  exhibit  was  filed  shewing  a  full  adaunistration  of  the 
estate  of  Norwood^  by  his  executors* 

The  Chancellor  {admitting  Buciner^s  dtpanimi  /c  ^ 
read  against  Courtney  only^  notice  of  the  time  and  place  qf 
taking  it  not  having  been  given  to  the  other  dtfendants) 
made  the  injunction  perpetual ;  from  which  decree  StuU$ 
appealed  to  this  Court. 

Randolph^  for  the  appellant,  contended  that  the  injunc- 
tion ought  to  have  been  dissolved.  Striking  the  testimony 
of  Buckner  out  of  the  case,  which  was  neidier  admissible 
in  law  nor  iafact^  admitted  by  the  Chancellor  again^ 
Stubbs^  there  was  nothing  to  support  the  bill* 

In  the  assignment  from  Chapman  to  BurweUj  there  is  no 
restriction  as  to  the  responsibility  of  the  assignor  ;  nor  is 
there  any  in  the  assignment  from  Burwell  to  NarvfooJ^ 
If  then  Harwood'^s  representatives  recover  oi  BurxveU^  Ik 
can  recover  of  Chapman.  The  assignment  of  Burwell  was 
deceptions,  if  he  reserved  an  agreement  not  to  he  respon- 
sible, which  did  not  appear  on  the  assignment  itself*  This 
negligent  act  gave  the  bond  a  currency,  which  it  would  not 
otherwise  have  possessed.  It  was  holding  out  a  false  credit 
which  induced  Stubbs  to  become  the  proprietor  of  the  bond ; 
and  if  a  loss  is  sustained,  it  ought  to  fall  on  Burwell  alone. 
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.  WtlBamSy  for  Ae  appellee.  The  answers  of  the  ddlond- 
ants  not  denying  the  equity  of  Ae  bill,  but  only  stating  that 
they  know  nothing  of  the  contract  between  BurweH  imd 
HturwQody  Aere  was  no  ground  upon  which  the  Chancel- 
lor could  have  dissolved  the  ii^unction*  But  the  deposi- 
tion of  Buckner  is  decisive  of  the  question,  and  afforded 
evidence  which  justified  its  being  made  perpetual. 

Where  a  bond  is  assigned,  and  there  is  an  agreement 
that  the  assignor  shall  not  be  liable,  the  contract  is  valid  4 
as  was  expressly  decided  in  Crawford  v.  ^M^Donald,{a)  {a)  Ante. 
And  though  it  does  not  appear  upon  the  assignment  in  this 
ease,  yet  it  is  fuUy  proven  by  the  evidence. 

At  a  subsequent  day  of  the  term,  the  Court  desired  that 
the  following  points  might  be  spoken  to  :  1st.  Whether  it 
was  agreeable  to  the  practice  in  the  High  Court  of  Chan- 
cery to  issue  commissions  without  consent  of  parties,  to 
take  depositions  in  a  cause  after  it  was  set  for  hearing  : 
and,  2dly.  Whether,  where  there  are  several  parties,  de- 
fendants to  a  suit,  and  notice  be  given  to  one  only,  another 
can  be  afiected  by  the  deposition  ? 

As  to  the  first  point,  it  was  stated  by  Williams  that  an 
agreement  among  the  members  of  the  bar  had  authorised 
the  awarding  of  commissions  to  take  depositions  at  any 
time  before  the  hearing,  in  order  to  save  the  trouble  of  an 
application  to  the  Chancellor,  who  never  refused  a  com- 
mission ;  that  the  practice  of  the  High  Court  of  Chancerj^ 
was  the  same  as  the  rule  of  tlie  present  Superior  Court  of 

Chancery  ;f  A)  that,  as  this   commission  issued   after  the  W  See  Pule 
-       ,        .  J  .  _  12.  prefixed 

cause  was  set  for  .hearmg,  and  no  exception  was  taken  on  to  t.  I. 

that  ground,  it  must  be  presumed  that  it  was  done  either 

by  consent  of  parties,  or  by  special  order  of  the  Court  j  (c)  (c)  Sec  Jfeo, 

and  that  no  exception  could  be  taken  in  this   Court  to  the  g,  ^  Z]  57. 

reading  of  a  deposition  upon  any  ground  not  taken  in  the  ^^^  ^ 

Court  below. 

With  respect  to  the  second  point,  the  act  of  Assembly 

only  required  notice  to  the  adverse  party. {d)     But  if  there  W  i*«<^  c. 

be  two  or  more  plaintiffs  or  defendants,  it  is  silent  whether  8ect.^i2  13, 

all  must  have  notice  or  not.  ^*- 
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MAT,  1808.       On  the  other  side,  it  was  contended  by  Randolph  that  it 

*^^p/^^  would  not  only  be  contrary  to  all  principle  to  conclude  a 

V.         party  by  a  deposition  who  had  no  opportunity  to  cross-ex- 

'    amine,  but  was  in  direct  opposition  to  the  s^ed  prac- 


(fl)See  Harr,  ^«^^»(^)  which  expressly  requires  that  notice  shall  be  givem 

???";   ^'{^.^  to  all  the  parties. 
3 13.  last  edit  ^ 

Thursday^  June  2.  The  Court  pronounced  the  fol- 
lowing opinion  and  decree  : 

**  The  Court  of  Chancery  having  admitted  tiie  deposi- 
^^  tion  of  Thomas  Buckner^  although  the  same  was  taken 
*'  near  two  years  after  the  cause  was  set  for  hearing,  as  evi- 
^'  dence  against  the  defendant  Cbt/rfn^  who  is  the  executor 
*'  of  fritfiamCowr/n^,deceased,whowastheexecutor<rf'  W. 
*'  Harwood^  deceased,  against  whom,  were  he  still  living, 
*'^  the  complainant  Burwell  would,  in  the  opinion  of  this 
^^  Court,  have  been  entitled  to  relief  agsunst  the  judgment 
^^  complained  of,  and  no  objection  appearing  in  the  record, 
^^  this  Court  presumes  that  good  cause  was  shewn  for  such 
^^  admission,  as  to  that  defendant ;  but  the  irregularity  ia 
^  taking  that  deposition  made  it  improper  to  admit  the 
*^  same  in  evidence  against  the  defendant  Stubbs  :  an  ob- 
**  jection  of  which  the  Court  of  Chancery  seems  to  have 
**  been  apprised  ;  but  nevertheless  proceeded  to  render  a 
^^  final  decree  in  the  cause,  decisive  in  its  operation  not  on- 
^^  ly  against  the  defendant  Courtney  but  the  defendant 
**  Stubbs  likewise.  From  the  matter  contained  in  that  de- 
**  position,  if  it  had  been  regularly  taken,  so  as  to  have 
^^  been  admissible  as  evidence  against  all  the  parties,  thu 
"  Court  would  have  approved  of  the  decree  :  but  not  being 
^^  admissible,  nor  admitted  against  the  defendant  Stubbs^ 
**  this  Court  is  of  opinion  that  the  Court  of  Chancery 
**  ought  not  to  have  proceeded  to  render  a  final  decree 
*'  in  the  cause  :  for  if  the  Court  were  satisfied  that  the 
^^  complainant  was  entided  to  the  relief  sought,  and  that 
"  from  the  alleged  insolvency  of  William  Harwood^s  es- 
^^  tate,  the  only  relief  which  could  be  afforded  him  was 
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^^  by  a  perpetual   injunction  to  the  judgment   obtained  mat,  1808. 

**  against  him  by  the  executors  of  the  said  William  Ear-  ^"^J^^b^ 

*'  wood^    the   £act  of  the  insolvency  of  Harwood*9  estate        v. 

**  ought  to  have  been  inquired  into  ;  and  an  opportunity  .....^....^ 

^^  ought  also  to  have  been  afforded  the  plaintiff  to  take  the 

**  deposition  of   Thomas  Buckner  de  novOy  giving  due  no- 

*^  tice  thereof  to  the  defendant  Stubbs,  that  he  might  not 

^^  be  concluded  by  the  evidence  of  a  witness  whom  he  had 

"  no  opportunity  to  cross-examine*     Upon  these  grounds 

^^  this   Court  doth  decree  and  order  that  so  much  of  the 

^^  decree  aforesaid  as  perpetuates  the  injunction  awarded 

"  the  complainant  to  stay  all  further  proceedings  on  the 

"  replevy  bond   in  the  bill  mentioned  in  behalf  of  the  said 

"  Harwood^s  representatives,  be   affirmed  ;  and  that  the 

"  said  decree  be  reversed  so  far  as  it  relates  to  the  defend- 

^^  ant  Stubbsy  and  that  the  appellee  pay  to  the  appellant  his 

**  costs,  &c. 

"  And  the  cause  is  remanded  to  the  said  Superior  Court 
**  of  Chancery  for  such  further  proceedings  therein  to  be 
^'  had,  in  respect  to  the  defendant  Stubbsj  as  may  enable 
*'  that  Court  to  render  a  final  decree  as  to  him,  according 
"  to  the  principles  of  equity.  And  with  this  further  direc- 
**  tion,  that  if,  upon  the  coming  in  of  that  deposition,  (or 
"  in  the  event  of  the  want  of  it,  by  reason  of  the  death  of 
**  the  witness  or  otherwise,)  the  said  Court  of  Chancery 
^^  should  be  of  opinion  that  the  complainant's  equity,  as 
*^  against  Stubbs,  is  not  sustained  according  to  the  princi- 
*'  pies,  which,  under  the  opinion  of  this  Court,  go  to  sustain 
**  it  against  the  representatives  of  Harwood  ;  that  then  and 
*'  in  that  case  the  said  Court  shall  institute  and  set 
"  on  foot  such  proceedings,  tending  to  inquire  into  the 
"  solvency  of  the  said -ffarwo^rf,  as  the  said  Court  may  think 
"  conducive  to  justice,  if  desired  by  the  complainant ; 
^^  and  also  institute  an  inquiry  as  tu  the  real  value  of  the 
^'  consideration  paid  by  Harwood^  for  the  bond  aforesaid ; 
^^  which  sum,  with  interest,  shall  limit  the  amount  of  the 
<^  sum,  for  which  the  said  complainant  shall  be,  in  that  event, 
•*  considered  liable." 
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WAT,  laot. 
^•^^^  Tatum  and  Wife  against  Snidow. 


tfee  ckrk  •£     THIS  was  a  superstJeas  granted  by  one  of  the  Jodges 

Co^"hIvin   ^^^^^  Court,  to  a  judgment  of  the  District  Court  hcM  at 

by    misuke  the  Sweet  Spring's^  reversing  a  judgment  of  the  County 

ter  a  jw^'  Court  of  Montgomery^  rendered  in  favour  of  the  plaintifis 

wCTfonaver- in  error. 

dict»  »iid  an        ^  ,,  ^        •   -.       .         ^  »     .ii»»     . 

appeal  being      A  verdict  was  found  for  the  plainti^,  m  an  action  of 

Sli^ai  ou^ht  detinue,  at  the  June  term  of  Montgomery  County  Court, 
to  be  dismis-  iQos ;  but  no  jttdgment  was  then  entered.  The  defendant 
•tandinfir  the  appealed  to  the  District  Court,  where  the  appeal  was 
^^T  d^^«^^  ^^  *«  ^^  ^^  ^^y^  1802 ;  and  while  the  cause 
during  the  was  there  depending,  viz.  in  June^  1602,  the  County 
Sbe  ap^al.   Court  of  Montgomery ^  reciting  that  it  was  through  mistake 

correcu  the  Qf  the  derk  that  no  judgment  had  been  entered  on  die 

error  by  hav»  ,  ^  ^      « 

ing  the  jw^  verdict,  directed  one  to  be  then  entered,  which  was  accord- 

anS^'cerdHcd  ^^^Y  done ;  and  the  judgment  so  entered  **  was  sent  to  the 

to  the  ni».  *t  District  Court  to  be  added  to  and  made  a  part  of  the 

**  record.**    The  District  Court  acted  upon  this  paper,  and 

reversed  the  judgment  of  the  County  Court,  upon  the 

merits. 

The  only  point  considered  by  this  Court  was,  whether 
die  District  Court  had  any  jurisdiction  of  the  cause ;  the 
appeal  having  been  allowed  before  any  judgment  was  en- 
tered on  the  verdict. 

Wickham\  for  the  plaintiffs  in  error,  contended  that  no 
cause  was  depending  in  the  District  Court,  and  therefore 
the  appeal  ought  to  have  stood  dismissed.  An  appeal  can 
only  be  taken  from  the  judgment  or  decree  of  a  Coun^ 
Pourt.  The  District  Courts  can  take  no  jurisdiction  of 
causes  decided  in  the  County  Courts,  unless  it  be  by  ap- 
peals allowed  by  such  County  Courts  from  their  own  judg- 
ments, or  by  writs  of  error  or  supersedeas  awarded  by  the 
District  Courts.  There  having  been  no  judgment  entered 
in  this  case,  till  long  after  the  appeal  was  allowed,  die  Dis- 
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trict  Court  cmghtto  have  dismissed  the  appedas  improper-  mat,  1808. 
Xy  granted,  ,aad  waited  till  a  judgment  had  been  entered  x^^^^^^ji 
in  die  County  Court.  Wife 

No  argument  can  be  drawn  from  the  supposed  consent     Sni^ow. 
of  the  parties,  that  this  judgment  should  be  made  a  part  of  — — — 
liie  record,  and  that  the  cause  should  stand  as  if  the  appeal 
kad  been  taken  from  that  judgment;  because  an  appellate 
Court  can  never  take  jurisdiction  of  an  appeal  unless  it  be 
regularly  brought  before  them. 

This  objection  is  not  a  mere  matter  oi  form:  \t  goes  to 
affect  die  rights  of  the  appeUee ;  because,  by  allowing  an 
appeal  before  any  judgment  is  entered,  he  is  deprived  of 
his  security  on  the  appeid  bond.  It  is  impossible  to  sup- 
pose, that  a  bond,  given  to  prosecute  an  appeal  from  the 
judgment  of  a  Court  can  be  binding,  when  no  judgment 
was  entered  till  years  afterwards.  There  was  no  appeal 
from  the  judgment  last  entered,  which  was  the  only  judg- 
ment rendered  by  the  County  Court. 

Calif  for  the  defendant  in  error.  The  objection  that 
there  was  no  appeal  from  the  judgment  last  entered  by  the 
Coimty  Court,  furnishes  a  plausible  argument,  which  at 
first  sight  may  receive  some  sanction  from  the  decision  of 
the  Court  in  Freeland  and  Vaugharu{a)  In  that  case  the  (a)  May, 
clerk  had  misstated  the  verdict  in  die  minutes,  and  the  ^*^'  ^^* 
Court,  at  a  subsequent  term,  permitted  him  to  enter  it  cor- 
rectly in  the  order-book.  The  ground  of  the  Court's  deci- 
sion was,  that  a  District  Court  could  not  amend  its  judg- 
ments entered  in  the  order-book,  because  in  that  the  judg- 
ments were  drawn  up  in  full,  and  being  signed  by  the  pre- 
siding judge,  became  a  record.  But  the  same  rule  does 
not  apply  to  a  County  Courts  where  nothing  is  entered 
during  the  sitting  of  the  Court  but  minutes  of  their  pro- 
ceedings, which  are  not  considered  as  records  till  they  are 
drawn  up  afterwards  by  the  cleHc.  In  this  case  the  derk 
was  guilty  of  an  omission  in  not  recording  the  judgment. 
The  Cotut  could  not  be  mistaken  as  to  the  entry  of  a  judg- 


544  ^  Supreme  Churt  of  Appeals. 

Hat,  1808.  ment,  because  the  ^>peal  bond,  winch  is  paitof  dbe  reconl, 

^^''^^^^  recites  a  judgment.    After  the  amendment  in  the  Coin^ 

Wife       Court,  the  District  Court  had  a  right  to  take  up  die  record, 

Sfiidow.     ^^  enter  such  judgment  as  the  County  Court  ought  to 

— — —  have  rendered. 


Friday^  May  27.  The  President  ^o  tenu  delivered  the 
opinion  of  the  Court,  (absent  Judge  Ltokb,)  that  die  Di8*> 
trict  Court  ought  to  have  dismissed  the  aj^ieal,  on  die 
ground  diat  it  had  been  allowed  by  die  County  Court  of 
Montgomery  before  any  judgment  had  been  rendeied  in 
the  cause- 
Judgment  of  the  District  Court  reversed. 


Friday,  Fletcher  against  Polkrd. 

I(  pending  a      ^^  ^^  appeal  firom  a  decretal  order  made  by  die  Judge 

suit  in  Chan.  ^  ^^  Superior  Court  of  Chancery  for  the  Richmond  Dia- 

eery  brought  '^  '_ 

by  one  of  trict,  on  the  1st  of  June^  1803,  wherel^  an  award  of  re- 

caiiSe"piurt-  ^^^^  chosen  by  the  pardes  was  set  aside,  and  a  new  ac* 

"h "  •f**"*^  count  directed  to  be  taken. 

two,  for  a  let-     Robtrt  Pollard  filed  his  bill  in  the  late  High  Court  of 

thT^unu  Chancery  against  Thomas  C.  Fletcher  and  Richard  C.  Poir 

ofthecopart-  lard^  stadng  that  a  copartnery  had  existed  between  himsdf 

plam'tiff  and  ^^^  ^^  defendants  under  the  firm  of  Fletcher  and  PoUardj 

one  of  the  ^^^^  ^e  was  a  creditor  partner  to  a  consideraUe  amount; 
defendants  ,      .  . 

agree  to  re-  that  Fletcher  undertook  to  keep  the  books  m  a  regular  and 
fer  all  mat- 

tert  in  difference  between  them,  relative  to  the  subject  in  controversy,  to  arbftratcnty 
(whose  awardis  to  be  tlie  decree  of  the  Court,)  according  to  which  agreemeot  an  order 
of  reference  is  made;  and  the  arbitrators  make  a  report  that  they  had  examined  tx^A 
Minted  the  books  of  the  copartnery,  and  avtard  the  payment  of  certain  sum  by  tii6 
other  defendant,  as  the  only  dtbtor  to  the  plaintiff  and  to  the  defendant^  who  agreed 
to  the  reference ;  and  state  that  tlie  payments  already  made  bv  that  defendant  ^f 
charge  hsm/r^m  any  fu^ber  elaitn  of  the  plaimiff  on  account  qf  the  copartnerjs  ■Qck 
report  ought  to  be  considered  as  an  awards  and  sufficiently  final  and  good  bevaeen  the 
parties  woo  agreed  to  the  rrference. 

In  settling  the  accounts  of  a  mercantile  concern,  in  a  controversy  between  tbe/tofl» 
ner*  only,  it  is  sufficient  to  examine  and  state  the  booi$  of  the  copartneiy,  withoat  re- 
quiring voucher*  in  support  of  each  specific  item. 


mA» 
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mercantae  maimer,  which  had  not  been  done,  iaasmuch  a^  may,  1809. 
there  were  various  entries  in  them  in  which  Ac  aams  had    Fletcher 
•ot  been  extended  f  that  Fletcher  had  executed  a  deed  of     „  ,y-  ^ 
trust  on  a  tract  at  land  and  sundry  slaves  to  mdemmiy  the 
complainant  for  his  advances  to  the  copartnery ;  and  had 
assured  the  complainant,  during  the  progress  of  the  busi^ 
aess,  that  it  was  a  profitable  otte ;  notwithstanding  which 
the  company  were  inv<dved  in  debt  and  perplexed  widi 
bw-suits,  which  a  proper  attention,  on  the  part  of  die  said 
JFletcher  might  have  prevented*  The  object  of  die  bill  was 
fbr  an  account,  and  to  sid^ject  to  sale  die  property  con^^ 
ve3^d  in  trust  by  Fletcher  as  an  indemnity  to  the  com^ 
|lainant« 

The  answer  of  the  defendant  Richard  €•  Pollard  was  a 
mere -echo  of  die  complainant's  bilL 

Fletcher  J  in  his  answer,  denied  that  he  had  undertaken 
to  keep  the  books,  or  that  it  was  more  obligatory  on  him 
than  the  other  defendant,  or  the  assistants  in  the  store  i 
that  he  did  not  know  of  any  loss  which  had  been  sustained 
by  blank  entries  in  the  books ;  and  expressly  denies  that 
any  debts  had  been  lost  through  his  neglect.  He  admits^ 
that  during  die  copartnery  he  told  the  complainant  they 
were  making  money  because  they  sold  their  goods  at  a 
hig^  advance,  but  avers,  that  the  losses  afterwards  sustain-* 
«d  arose  from  circumstances  over  whiph  he  had  no  con-> 
troul ;  for  being  compiled,  for  the  re-establishment  of  his 
own  healdi  and  that  of  his  family,  to  leave  the  place  at 
which  their  store  was  kept,  the  other  defendant,  on  whom^ 
the  whole  hssine^s  ievohed,  advertised  the  goods  for  sale 
at  public  aucticm,  wad  did  not  even  attend  the  sale  himself, 
having  previously  thereto  gone  to  the  Western  Country^ 
on  business  of  his  own  and  of  the  complainant ;  and  that 
the  goods  were  sold  much  below  cost ;  that  he  has  paid 
large  sums  of  money  since  the  dissolution  of  the  partner 
ship  without  the  assistance  of  the  comi^ainant  or  the  other 
defendant,  although  he  holds  the  c(Mnplainant's  obfigation 
to  excma^e  him  from  more  than  one^third  of  the  debts  y 

VdL.  n.  s  z 


Pollard. 
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iTAnr,  1808.  and  diat  he  has  alwaya  been  wiHmg  to  coaae  t» AieOienKae 
^pJ^^J^^  af  the  accounts,  which  had  ht&erto  been  prevestod  bjr  the 
J*  ^      non-attendance  of  die  other  partners* 

The  cause  being  set  down  &r  h^iyring^  the  foHowiog 
entry  was  made:  ^^  Pursuant  to  an  agreement  in  wrkkig 
^between  the  pbuntiff  and  the  defendant  TAomm  €U 
^  Fletcher^  filed  with  d)e  papers  in  ihe  oauae,  dM^Cout 
^^  doth  refer  all  matters  in  difference  between  liiose  pwtiea 
^  relative  to  the  copartnery  of  Fletcher  and  PoUard  to  Mg^ 
^^  thantel  Anderson  and  HtJidsw  Martm,  and,  ill  case  df 
*^  d»ir  disagreement,  to  such  umpire  as  they  shidl  rhpciaa^ 
*^  whose  award  is  to  be  made  the  decree  of  the  Court;*" 

The  referees  reported  that  they  had  examined  emd  Hated 
the.  booh  of  the  copartnery  of  Fletcher  and  jPoUard,  (an  ac- 
count of  each  partner  with  the  firm  being  0pnieied»)  die 
result  of  which  was,  that  Fletcher  ha^  overffaid  bis  pio- 
portion,  that  Robert  Folhrd  was  a  creditor  partner  to  m 
considerable  amount,  but  that  the  debtor  partner  was  iUWk- 
ard  C  PoUard.  The  referees  finally  proceeded  to  awwrd^ 
that  Richard  C.  Pollard  shall  pay  to  Fletcher  K>&  0»»  8  U2d. 
and  to  Robert  Pollard  819/.  6e.  Sd  they  then  nUdce  {»ti?i- 
sion  for  the  distribiuion  of  the  outstanding  debts  wheb 
collected.  In  making  their  report  they  expressly  sMe^ 
that  the  payments  made  by  Fletcher  leave  a  faidaaee  chie  ta 
him,  after  discharg^g  his  proporticm  of  the  partnenhip 
debts,  of  the  above  sum  of  lOA  Of.  a  l-3i&  and  €R»chargt 
him  from  any  further  claim  of  the  compiaiiumt  am  aecmmt 
of  the  copartnery  0 

The  plaintiff  filed  exceptions  to  the  award :  1^  Beeanae 
it  was  not  JinaL,  the  interest  account  biSng  stiU  UMetthd; 
'^         2dly.  fiecauae  the  iieme  of  die  account  wei^  unsupported 
by  vouchers. 

The  Chancellor  wus  of  opinion,  that  the  re&teea  had 
heidiar  pursued  dieir  authority,  nor  comj^etdy  perftnmdd 
their  ftmction ;  diat  die  phdntiff  had  ascribed  the  iosaea^f 
the  company  to  the  neg^gence  of  Flatcher^  to  which  be 
gave  an  evasive  answer;  that  the  bill  sdl^;ed^  that  die  legil 
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costs  «Uk  which  the  compkinant  would  be  burthened  may,  1808. 
miglit  h»re  been  avoided  by  the  sedulous  attention  of  ^"^^J|^ 
Fktcher  to  his  duty,  to  whidi  he  gave  no  answer ;  yet  die       .  v. 
refBfees  had  overlooked  these  articles ;  that  they  had  de-      /*,  ^  .\ 
Used  die  platndff  widi  interest^  although  some  of  the  ac- 
counts stated  l^  diem  shewed  that  he  had  advanced  more 
dkan  his  proportion  of  die  joint  stock,  so  diat  had  his  co* 
ptttners  been  equally  provident,  interest  as  well  as  costs 
would  have  been  saved;  and  aldiough,  too,  the  defendant 
tietch^r  ibttered  the  plaindff  with  a  prospect  of  gain,  in« 
stead  of  wastiing  him  of  a  danger  of  loss.    The  Chancel- 
Iw,  therefore,  rejecting  the  report,  which  he  says  was  im- 
properly called  an  awardy  the  prefatory  words  of  its  au- 
thors being,  ^  We  have  examined  and  stated  the  books  of 
^  the  copartnery  of  Fletcher  and  Pollard^  the  accounts  of 
^  which,  from  our  report,  appear  as  follows,''  &c.  made  a 
■ew  reference  of  the  accounts  to  a  commissioner.     From 
Whith  opinion  the  defendant  Fletcher  ptayed  an  appeal, 
which  was  aflowed.  ' 

The  Atterney-Generaly  for  the  appellant.  The  opinion 
of  the  Chancellor  was  founded  on  a  misapprehension  di 
facts.  £very  allegation  in  the  bill  was  as  fully  answered 
by  Fletcher  as  it  was  possiUe  from  the  nature  of  the  case. 
All  the  matters  in  controversy  were  referred  to  arbitrators, 
and  they,  after  reporting  upon  the  state  of  accounts,  pro* 
oecd  to  make  up  an  award  between  the  parties.  This  was 
complete  and  final,  and  ought  to  have  been  made  the  de- 
cree of  the  Court.  Justice  and  soimd  policy  require,  that, 
afiter  men  have  chosen  dieir  own  Judges,  their  decision 
shall  be  binding.  No  sufficient  reason  has  been  assigned 
for  setting  aside  this  award.  As  to  the  first  exception, 
that  die  interest  account  was  unsettled,  it  was  altogether  a 
nuistake;  interest  was  given  to  bodi  parties:  and  widi 
respect  to  the  second,  diat  the  items  of  the  account  were 
unsupported  by  vouchers,  it  was  not  necessary  that  they 
should  be ;  but  even  if  it  were,  it  does  not  appear  diat  the 
ho^ks  were  the  only  documents  before  the  referees. 
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MAT,  1868.      Rwdotph^  for  the  appdke,  adndtldd  that  soiie  «f  die 
Y^io^tr    ^^^^^  given  by  die  Chaacellor  for  hit  decree  iP»e  i 


r*         naUe,  but  contended  that  the  result  was  correct. 
_^  On  the  face  of  the  award  it  iq>pear8,  that  lihe  refeieea 

have  taken  the  books  as  conclusive  evidence,  inrtead  of  v»« 
quiring  vouchers  in  support  of  each  item.  Tbese  bcxikt 
were  kept  by  Fletcher;  and  it  was  tlra«fere  inciimb«ia<Mi 
him  to  produce  evidence  to  establish  the  several  ^itiies. 
jRobtrt  Pollardy  being  a  creditor  of  llie-&m  to  a  modi 
greater  amount  than  Fktcker^  ought  to  have  been  aHo^^ed 
interest  for  his  superior  advance.  The  award  oagMtheee* 
fore  to  have  settled  this  question  of  interest,  which  has  not 
been  done. 

Again :  Robert  PoBard  was  in  advance  for  the  firm,  con* 
siderably  over  his  proportion  of  die  debts ;  notwidistmdii^ 
^hich  he  has  been  subjected  to  an  equal  proportion  of  in* 
terest  and  costs.  This  is  neither  legal  nor  equitaUe.  Ho 
pught  to  have  b^en  ejcempted  from  the  payment  of  inte]%M 
^d  costs,  inasmuch  as  his  money  was  in  the  hands  of  die 
other  pa|tners«  Mr,  Randolph  concluded  by  obscrvkig^ 
that  he  asked  an  affirmance  of  the  decree,  for  the  purpose 
Qllly  of  haying  a  new  account  taken. 

Monday^  Mgy  %^^  The  Judges  delivered  thtir  npi* 
pions,    . 

Judge  Tucker.  In  this  cause,  the  Court  of  Chaacetyy 
pursuant  to  an  agreement  in  writing  entered  into  between 
these  parties,  referred  aU  matters  in  dfjffir^nce  between 
these  parties  restive  tp  tlie  copartnery  of  Fletcher  and  PoU 
Idrd^  to  Nathaniel  Anderson  and  Hudson  Martin^  who  ro» 
turned  their  award  pursuant  d^eretp,  w|iich  the  Court  ol 
Chancery  rejected,  on  the  ground  that  die  lulntrators  hail 
not  adverted  to  the  subjects  in  contrpversy,  exe^t  in  eo^ 
p^icular  instance ;  and  referred  the  accounts  betwees  die 
parties  to  a  commissicmer.  From  which  opinip;^  Fietc/^ 
pr^ed  and  was  allowed  an  appesil.  •- 
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'  Upon  cxMnming  tke  award,  k  appears  tx>  qie  not.  ta  be  mat,  isoa 
liaUe  to  Ae  objectkm  made  to  it  by  the  Chancellor,  or  to 


Fletcher 


Judge  RoAKE  was  of.  o^nkm  that  the  award  was  good, 
and  ou|^  to  h«v(e  bei^  confirmed  by  the  Chancellor.  He 
was,  conse^Q^dy,  in  favour  of  reversing  the  decree... 

Judge  Fleming.  The  award  now  under  consideration 
was  made  by  referees  or  arU^ttors,  chosen  by  the  parties 
themselves,  and  under  a  special  oirder  of  the  High  Court  of 
Chancery,  which  Court  had,  at  a  preceding  day,  referred 
Ae  accounts  <^  the  copartnery  in  the  bill  mentioned,  to  one 
tf  the  commissioners  of  die  Court,  in  the  usual  form. 

The  referees,  in  pursuance  of  the  special  order,  which 
was  made  on  the  2rth  day  of  May^  1801,  proceeded  to 
examine  and  state  the  accounts  between  the  parties,  firom^ 
die  books  of  the  copartnery  of  Fletcher  and  Pollard;  the 
only  ground,  in  my  apprehension,  on  which  they  ought  to 
have  proceededf  The  award  appears  to  be  perspicuous 
and  just,  and  ought,  in  my  opinion,  to  be  conclusive,  at 
least,  between  the  parties  who  agreed  to  the  special  re^ 
ierence.  The  plaintiff  however,  filed  two  exceptions  to 
die  award ;  1st.  That  it  was  not  final,  the  interest  account 
not  being  setded ;  and  2dly.  That  the  ttema  of  the  ac» 
count  were  unsupported  by  vouchers.  With  respect  to  the 
first  objection,  it  appears,  from  the  general  accountstated  by 
Ibe  referees,  that  the  credit  of  1,594/.  17«.  2  U2d.  due  tq 
Robert  Pollardy  was  for  advances  by  him  made  with  f n- 
tereat  to  die  first  of  September y  1801 ;  the  period  to  which 
biterest  on  all  the  accounts  was  calculated. 

As  to  die  second  eJu:eption,  tt  appears  a  novel  doctrine 
nm  me,  diat  ip  the  settlement  •f  accoimts  from  the  books 


Pollani 


any  other.     I  diink  it  final,  as  to  the  subjects  of  contro*         y. 
Tetsy,  though-it  was  ctjected  at  the  bar  diat  it  was  not  so. 
And  I  also  diink  it  perfecdy  just  and  equitable,  and  there* 
fiore  diat  it  ought  to  have  been  made  the  decree  of  the 
Qomsu 
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MAY,  1D06.  of  a  copartnery,  where  all  ike  paitncsKs  of  tlie 
^^JIJ^J^^^  equally  interested,  vouchers  for  the  speciie  iteni^ 
V.         be  required* 

^      The  o|Hnion  of  the  Court  was,  Aat  the  decree  of  the  So* 

perior  Court  of  Chancery  was  eironeoiu  in  rejectmg  and 
scuing  aside  the  award  made  by  the  re&reea  Natkamei 
Anderson  and  Sudson  Martin.  Decree  HEvjsEaED  «t  tW 
costs  of  the  appellee  in  the  Court  of  Appeds ;  the  award 
of  the  referees  confirmed  as  between  the  appeUaut  aad  ap- 
pellee 'f  the  bill  of  the  iq>pellee  as  against  the  lyppeBaai^dis-. 
missed^  as  to  so  much  thereof  as  relates,  to  the  settltmcar 
of  the  accounts  between  the  said  parties,  as  partners  in  the 
house  of  Fletcher  and  PoUard;  and  each  party  to  pay  hb 
own  costs  in  the  Court  of  Chancery. 


Friday,      Faulcoii,  Administrator  of  Hamlin^  against  Harriss. 

Moy  20* 

A  bond  was      THIS  was  a  supersedeas  obtained  by  the  plaintiff  in  the 
^7^  in*  the  Court  below,  to  a  judgment  of  the  District  Court  of  Peters- 

penmlty     of   burg. 

50,000/.  con-        ^ 

ditioned  for     Faulcon^  a^  administrator  of  Hamlin^  brought  an  action 

S"!  (wSa^ot  ^^  ^'^^  against  Harriss  upon  a  bond,  dated  the  3d  of  May^ 
***u€h/arther  1782,  in  the  penalty  of  fifty  thousand  pounds ;  the  condi- 
it  fi,aU  be  €'  tio*^  of  which  recited  that  Harriss  had  purchased  a  certain 
« ^v/ /  ofitf  ^^^  ^^  ^^^^  ^^  Hamlin^  in  consideration  of  which,  he 
*«  in  \77^,  agreed  to  pay  him  "  1,000/.  specie,  or  such  further  sum  as 
"  ^lay,  top^-  "  *^^  ^^  equal  to  the  said  1,000/.  in  the  year  1774,  that  b 

"  cba^e     tu 

**  much  land  and  a*  many  negr^9%  aw  it  migh^  home  dame -at  (A«tf  time-:**  tbi^wnhM 

not  to  be  an  usurious  contract. 

But  if  an  action  be  brought  on  such  bond,  and  there  be  no  averment  in  the  deciaro' 
tion  at  to  the  amount  of  any  extra  turn,  n>bicb  vMmld  be  necestary  to  puribatt  as  mmdk 
land,  or  ae  many  negroet,  ae  the  thotuand  pounde  would  banefmrchoMd  in  1774  i  aa  evi- 
dence ought  to  be  admitted  as  to  that  fact ;  nor  can  the  plaintifT  recover  more  than 
the  thousand  pounds  with  legal  tnlerest 

A  judgment  ought  not  to  be  reverved  on  the  ground*  that  in|ir9fier  ^fkipnot  oft— A' 
to  the  Jury  bv  the  appellant,  was  admitted  by  the  inferior  Courtt  where  it  appesrt 
that  such  evidence  did  not  iidhience  the  verdict. 
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^  to  say,  to  purchase  as  much  land  and  negroes^  as  it  might  mat,  1808: 
**  have  done  in  ready  money,  at  the  aforesaid  time,  and  in  ^^^J^^Jj^J^J^ 
*'  case  the  said  parties  should  not  agree  what  difference.there         ▼. 
**  appears  to  be  in  the  sale  of  lands  and  negroes,  in  respect  ._.„.„... 
^  to  the  price  in  the  year  1774,'  and  when  the  money  shall 
^  be  paid,  it  is  agreed  that  each  of  the  parties  shall  make 
^  ch<dce  of  a  good  judicious  man,  and  should  they  disagree, 
'*  that  they  should  make  choice  of  a  third  man,  whose  de- 
*^  termination  shsdl  be  binding  on  each  party."     For  the 
^ajrment  of  which  sum  it  was  further  recited  that  Harriss 
had  that  day  passed  to   Hamlin  five  separate  bonds,  the 
last  of  which  was  pajrable  the  1st  of  January^  1787 ;  and 
tiie  obligation  was^  to  be  void  on  Harriss* s    complying 
with  the  terms  thereof,  according  to  its  true  intent  and 
meaning* 

1  The  breach  assigned  is,  that  ^^  Harriss  had  not  paid  either 
^  to  the  intestate  or  the  plaintiff,  the  said  1,000/.  specie,  or 
^^  such  further  sum  as  shall  be,  hath  been,  or  is  equal  to 
^  the  said  1,000A  in  the  yeair  1774 ;  that  is  to  say,  as  much 
^'  money  as  would  be  sufficient  to  purchase  as  much  land, 
^  and  as  many  negro  slaves,  as  might  have  been  purchased 
*♦  with  the  sum  of  1,000/.  in  ready  money,  in  the  year  1774^ 
<^  according  to  the  true  intent  and  meaning  of  the  said  wri- 
^  ting  obligatory,  and  the  condition  thereto  annexed."  But 
there  was  no  averment  in  the  declaration  of  the  amount  of 
any  further  sumy  to  which  the  plaintiff*  was  entitled^as  ari- 
sing either  from  the  agreement  of  the  parties^  or  as  ascer- 
tmvned  by  their  referees^  Pleas:  1st.  Conditions  per- 
formed.    2d.  The  statute  against  usur}% 

On  the  trial,  the  plaintiff  gave  in  evidence  the  bond  set 
forth  in  the  declaration ;  also  a  settlement  in  writing,  on  the 
beck  of  one  of  the  bonds  in  the  condition  mentioned,  subscri- 
bed by  die  defendant  and  the  plaintiff's  intestate  in  these 
words:  "  Memo.  Maij  the  23d,  1787.  This  day,  Thomas 
**  Httrriss'2sA  JVilHam  Hamlin  settled  the  interest  of  the 
^^  within  bond,  and  allowed  all  just  credits,  and  find  the  ba- 
**  lance  of  saidbond  to  be  36«/.  11*.  O.  l-4rf.  which  balance 
*'*  is  settled  agreeable  to  3aid  Harriss^s  recital  bond."  The 
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WAY,  1808.  plaintiff  also  proved  by  one    Mrttness,  that  the  sifni  of 
^'f^^^^  1  ^000^?  specie  in  the  year  1 782, 1 783, 1 784, 1 785, 1786,  and 
y.         1787,  (within  which  years  the  several  bonds  became  due,) 
^  or  in  any  pf  those  years,  or  when  this  suit  was  instituted^ 

would  only  be  sufficient  to  purchase  half  as  much  land,  or 
half  as  many  slaves,  as  that  sum  would  have  piuxhased  i& 
1774.  Whereupon  the  defendant  moved  the  Court  to  in-' 
struct  the  Jury  that  the  contract  was  ttsuriouij  and  that, 
notwithstanding  the  settlement  subscribed  by  the  parties, 
they  ought  to  find  for  the  defendant.  But  the  Court  gave 
a  special  instruction  to  the  Jury,  ^^  that  the  sidd  agrees 
^  ment  admitted  of  two  constructions,  and  tiiat  the  de* 
^  fendant,  by  the  said  agreement,  had  his  option  of  being 
^^  discharged  from  the  obligation,  either  hf  thepmfment  of 
^^  the  nominal  mm  of  1,(XX)/.  ^pecity  with  interest  thereon^ 
.  ^^  at  5  per  eentper  annum^  or,  by  the  payment  of  so  much^ 
"  more  or  less  than  that  sum^  as  would  be  suffcient  to  pur^ 
^^  chase  as  much  landy  or  as  many  slavesy  as  the  sum  of 
"  IfiOOL  would  have  been  sufficient  to  purchase^  {or  would 
^  have  procured  or  commandedy)  in  the  year  1774  j  that, 
^^  according  to  the  former  construction,  the  contract  war 
^^  legal  and  valid,  and  that  the  Jury  ought  to  find  for  the 
*'*'  defendant,  if  he  proved  to  them  that  he  had  paid  the  sum 
^^  of  1,000/.  with  5  per  cent  per  annum  interest  thereon; 
^  and  to  find  only  for  the  plaintiff  so  much  of  that  suin« 
*'*'  with  that  interest,  as  should  not  be  proved  to  have  bees 
^  paid  by  the  defendant ;  and  that  the  latter  constnictioa 
^  rendered  the  said  agreement  corrupt  and  usuriouSy  and, 
(^  therefore,  null  and  void  in  lawj  and  consequently  that| 
^^  notwithstanding  the  said  settlement  subscribed  by  the 
^^  parties,  the  plaintiff  was  not  entided  to  more  dum  die 
t^  said  nominal  sum  of  l,000/>  specie  with  interest,  at  five 
^^  per  cent  per  annum  thereon,  till  paid.'*  To  this  opmioB 
the  defendant  excepted. 

The  Jury  returned  a  verdict  that  the  writing  was  not 
usuriouSy  smd  assessed  the  plaintiff's  damages  to  \20L  lOt. 
3  3-4A  Judgment  was  entered  for  die  penalty  of  die 
bond,  to  be  discharged  by  die  damages  found  by  the  Juiy* 
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The  plaintiff  obtained  a  writ  of  supersedeas  to  that  may,  18G8. 
judgment ;  and  the  principal  error  assigned  was,  that  the 
District  Court  improperiy  instructed  the  Jury,  that  there 
was  any  ingredient  of  usury  in  the  contract,  and  "  that  the 
"  plaintiff  was  not  entided  to  more  than  the  said  nominal 
**  sum  of  1,000/.  specie,  with  interest  at  five  per  cent,  per 
**  annum  thereon,  till  paid ;"  because  the  difference  be- 
tween the  said  1,000/.  and  the  value  of  a  thousand  pounds 
in  the  year  1784,  vf^part  of  the  pricey  and  not  an  addi- 
tional sum  given  for  the  loan  or  forbearance  of  the  pur- 
chase money,  without  which  there  could  have  been  no 
usury.  Therefore  the  Jury  ought  to  have  been  allowed  by 
the  Court  to  assess  that  difference* 

For  the  defendant  in  error,  it  was  argued,  that  the  in- 
struction of  the  District  Court  was  perfecdy  correct,  in 
stating  to  the  Jury  that  they  could  only  find  1,000/.  with 
interest*  Laying  the  question  of  usury  entirely  out  of  the 
case,  the  plaintiff  recovered  all  he  declared  for :  he  did  not 
aver  in  his  declaration,  that  there  was  any  difference  be- 
tween the  thousand  pounds  in  the  year  1774,  and  at  any 
subsequent  period ;  without  which  he  could  only  recover 
the  nominal  amount. 

Wednesday  J  May  25.  The  Judges  delivered  their  opi- 
nions. 

Judge  Tucker  (after  stating  the  case)  gave  jthe  follow- 
ing opinion : 

In  this  case  it  may  be  sufficient  to  say  that,  there  is  no 
averment  in  the  declaration,  that  there  was  any  difference 
between  the  price  of  lands  and  negroes,  when  the  payment 
ought  to  have  been  made,  and  the  price  thereof  in  1774; 
nor  any  averment  that  the  defendant  refused  to  choose  an 
arbitrator  on  his  part,  to  determine  what  that  difference 
was ;  nor,  (as  might  have  been  the  case,)  that  arbitrators 
had  been  chosen,  and  had  made  an  award,  which  the  de** 
Vol.  II.  4  A 
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MAT,  180S.  fendant  had  refused  to  perform.     Without  one  or  more  of 

^^^^[^^  which  averments,  according  to  the  truth  of  the  case,  the 

T.  plaintiff  could  not,  in  this  action  recover  more  than  1,000^ 

^^'^***'  specie,  with  interest,  or  whatever  part  thereof  might  re- 


main unpaid. 

I  am,  therefore,  of  opinion  that  the  judgment  be    af* 

FIRMED. 

Judge  Roane.  The  bond  declared  on  in  this  case,  sti- 
J  pulates  for  the  payment  of  1,000/.  certain ;  and,  eventually, 
for  a  greater  sum.  Smarting,  possibly y  under  the  effects 
of  the  then  recent  depreciation  of  paper  money,  and  wish- 
ing in  any  event,  to  receive  the  value  of  his  land ;  the  in- 
testate of  the  appellant,  stipulated  for  an  eventual  resort  to 
a  standard  more  stable  than  money,  which  is  liable  to  be 
diminished  in  its  value  by  casual  and  fortuitous  circum- 
stances, and  even  by  a  natural  and  progressive  depreciation 
A  resort  to  this  standard  is  no  more  unlawful  and  usu- 
rious, than  a  reference  to  corn  or  any  other  article  of  the 
first  necessity.  It  would  surely  be  lawful  for  one  (in  a 
contract)  to  bind  another,  under  a  penalty,  to  the  payment  of 
100/.  if  on  such  a  day  it  would  purchase  100  barrels  of  In- 
dian com,  and  if  not,  then  such  further  sum  as  would  be 
adequate  to  such  purchase.  The  value  of  the  com  is  the 
sum  contemplated  by  both  parties  in  such  case,  and  I  do 
not  see  how  this  contract  could  possibly  be  deemed  usu- 
rious. 

On  the  bond  in  question,  the  appellant  had  his  option  to 
go  for  the  1,000/.  only,  or  for  such  ulterior  and  additional 
sum,  as  he  might  think  himself  entitled  to,  by  the  terms  of 
his  contract.  In  this  last  case,  however,  it  would  be  abso- 
lutely necessary  to  aver  and  set  out  in  the  declaration,  the 
amount  of  tliis  extra  sum,  as  agreed  upon  by  the  parties, 
or  as  ascertained  by  their  referees.  This  ascertainment 
chetttr  ▼.  '  forming  in  this  case,  quoad  hoc^  the  very  gist  of  the  action, 

T-**'  }  f^'*  must  be  stated  in  the  declaration,  (a)     Until  such  sum  was 
83.  and  i^u/^-  ^  ' 

hmm  ▼.  Lifbt'  SO  ascertained,  the  appellee  incurred  no  breach  of  duty  in  not 
foot,  ib.  m 
to  this  point. 
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pajriog  it ;  and  he  did  not  contract  to  submit  the  assess-  i(AV»  1B08. 
ment  of  Ae  difference  monej  to  the  decision  of  a  Jury,         ^FWcaa 

By  not  averring  this  nuitter  in  the  declaration^  the  plain-         ▼; 
tiff  has  eleeted  to  go  for  the  1,000/.  only ;  and  although  the  ,..__^ 
breach  as  assigned  seems  to  cover  more  groimd  than  is  ne- 
cessary, I  win  consider  it  as  merely  superfluous,  and  that 
die  parties  are  at  issue  as  to  the  1,000/.  only:  I  go  upon 
the  maxim,  utile  per  inutile  non  vitiatur. 

In  this  view  of  the  case,  it  was  entirely  improper  for  die 
pkdntiff  to  give  in  evidence  the  setdement  upon  the  back 
of  one  of  die  bonds,  made  pursuant  to  the  terms  ^^  of  the 
"  recital  bond,"  and  the  testimony  of  a  witness,  shewing  the  • 
difference  in  the  value  of  money,  by  reference  to  the  sale  and 
purchase  of  slaves,^  at  the  respective  periods  of  1 7T4  and 
1782,  &c.  This  testimony  was  only  proper,  if  the  plain- 
tiff had  shewn  the  necessary  ulterior  facts  in  his  declara-  . 
tion.  The  appellee  might,  therefore,  have  arrested  it  on 
motion ;  and  even  yet  the  appellee  ought  not  to  be  bound 
by  the  verdkt  against  him,  unless  it  clearly  appeared,  that 
the  testimony  in  question  was  entirely  disregarded  by  the 
Jury  who  rendered  it.  The  appellee,  however,  did  not 
move  to  arrest  this  evidence,  nor  was  it  expressly  ir^er* 
dieted  by  the  Court.  That  evidence  was  exhibited  to  the 
Jury.  If^  however,  it  is  clearly  shewn  to  have  been  neu- 
tralized, and  disarmed  of  its  noxious  tendency,  by  an  in- 
i^truction  of  the  Court :  if  it  clearly  appears  that  that  instruc- 
rioii  has  been  followed  by  the  Jury,  and  consequentiy  that 
entire  justice  has  been  done  between  the  parties,  the  judg- 
ment ought  not  to  be  disturbed.  The  opinion  of  the  Court 
stated  in  the  bill  of  exceptions,  appears  to  me  awkward  and 
unsatisfactory'.  I  have  already  said  that  I  think  it  erro- 
neous, in  so  far  as  it  supposes  there  is  any  ingredient  of 
usury  in  this  transaction :  but  it  is  right,  in  So  far  as  it 
submits  the  contract  to  the  Jury,  in  the  light  in  which  they 
seem  to  have  acted  upon  it,  that  is,  as  going  i^  this  action 
for  the  1 ,000/.  only.  As  to  this  opinion  the  appellant  can- 
not complain,  because  he  has  not  entided  himself  to  go  for 
more  bv  his  declaration. 


HazTMs. 
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itAV,  li06.  As  the  case  relates  to  die  appellee  the  judgment  ought 
^"jr*^^^*^  not  to  stand,  unless  it  is  clear  that  this  illegal  testimony 
had  no  influence  upon  the  verdict.  I  rather  think  thatdiis 
_  is  the  case,  upon  the  verdict  taken  in  connexion  vrilh  the 
opinion  of  die  Court ;  but  that  this  appears  to  us  upon  this 
record  with  sufficient  certainty  to  exdude  all  doubt,  I  am 
not  at  present  prepared  to  say.  On  this  point,  however, 
and  especially  as  the  appellee  does  not  complain  of  the  judg- 
ment, I  can  readily  yield  to  the  more  sanguine  conclusions 
of  the  other  Judges :  but  as  the  case  relates  to  the  appeliani^ 
the  judgment  is  clearly  correct,  and  ought  to  be  affirmed. 

Judge  Fleming.  Whatever  might  have  been  th«  {dain- 
tiff 's  right,  had  he  sufficiendy  stated  his  case  in  the  de- 
claration, and  properiy  assigned  the  breaches  of  the  condi- 
tion of  the  bond,  by  his  mode  of  proceeding  he  could  re- 
cover no  more  than  what  remained  unpud  of  the  1,00QA 
with  interest  thereon.  It  seems,  by  the  pardcular  word- 
ing, and  literal  construction  of  the  condition  of  the  bond^ 
the  obligor  had  his  option  of  being  discharged,  either  by 
the  payment  of  1,000/.  specie,  with  interest,  or  by  die  pay- 
ment of  so  much  money,  more  or  less,  as  would  have  been 
sufficient  to  purchase  as  much  land  and  as  many  slaves  as 
1,000/.  would  have  purchased  in  the  year  1774  :  but,  ad- 
mitting, that  in  order  to  manifest  the  true  intention  of  the 
parties,  the  word  and  should  be  substituted  for  die  word  or^ 
used  in  the  condition,  (as  was  contended  by  the  appellaht's 
counsel  in  the  argument,)  and  that  the  obligor  was  bound 
to  pay,  over  and  above  the  one  thousand  pounds,  so  much 
money  as  to  make  that  sum  equal  in  value  to  what  it  was  in 
the  year  1774  ;  yet,  in  brder  to  entide  the  planitiff  to  re- 
cover such  additional-  sum,  he  ought  specifically  to  have 
stated  and  averred,  in  the  assignment  of  breaches,  the  true 
difference  between  the  value  of  1,000/.  in  the  year  1774, 
and  the  same  sum  at  the  different  times  when  the  latter  was, 
or  should  have  been  paid  ;  taking  the  purchase  of  land  and 
slaves,  as  the  standard  by  which  the  difference  was,  or 
ought  to  have  been  ascertained  ;  and  also,  that  the  differ- 
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esce  had  been  settled  by  arbitrators,  diosen  by  the  par- 
ties for  that  purpose,  according  to  the  agreement ;  or  that 
the  defendant  had,  on  application,  refused  to  appoint,  or 
consent  to  such  arbitration. 

With  respect  to  the  exception  taken  to  the  instruction 
givai  to  the  Jury,  it  appears  to  me  that  (from  the  state  of 
the  case,  as  it  appeared  by  the  record)  the  instruction  was, 
in  substance,  correct  enough,  and  that  the  Jury  was  govern- 
ed  by  it;  It  seems  however  that  the  Court  erred  in  per^ 
mitting  the  plaintiff  to  give  in  evidence  that  the  sum  of 
1,000/.  specie,  in  the  year  1782,  1783,  1784,  1785,  1786, 
and  1787,  or  any  of  them,  or  when  the  suit  was  instituted, 
would  only  be  sufficient  to  purchase  half  as  much  land,  or 
half  as  many  slaves,  as  that  sum  would  have  been  sufficient 
to  purchase  in  the  year  1774;  that  being  a  matter  not  in 
issue  between  the  parties.  But  as  the  defendant  took 
no  exception  to  that  evidence  ;  and  it  seems  to  me 
that  the  Jury  paid  no  regard  to  it,  and  found  a  ver- 
dict for  what  remaiiied  umpaid  of  the  1,000/.  with  interest 
only,  I  am  of  opinion  that  the  judgment  ought  to  be 
affirmed. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
ment of  the  District  Court  affirmed. 


The  President  and  Professors  and  Masters  of  Wil- 
liam and  Mary  College,  against  Hodgson  et  al. 
Executors  of  Lee. 

Fairfax  against  Muse's  Executors. 

THE  first  mentioned  cause  came  up  from  the  Superior  The  yutfge* 

Court  of  Chancery  for  the  Richmond  District,  on  an  appeal  p|j^u^p[op 

Courts   of 
Chanceiy  cannot  grant  appeals  from  interlocutory  decrees  in  vacation ;  but  in  Court 
only. 
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MAT,  1808.  allowed  l^  the  Cbanoellor  irt  voca^M  from  an  inttrkcutory 
^Sj^r^^  decree  pronounced  by  himself  at  the  preceding  term. 
&c.  of  Wm.      It  had  been  argued  at  the  last  tenn^(a)  on  the  merite^ 
*cLi^re^   and  at  this  term(A)  it  was  decided  by  the  unanimous  opi- 
^v.  ^      nion  of  the  Court. 

. \      Mr.  Wlckham  moved  for  a  rehearing  of  the  cause  upon 

(a)  Tuetday,  various  grounds;  principally,  however,  on  account  of  the 
{b)^^Friday,  novelty  and  difficulty  of  the  subject,  it  involving  the  doc- 
Ajiril  29.  xrint,  of  annuities,  and  devises  in  perpetuity  to  a  corpora^ 
tion,  which  were  so  litde  practised  in  this  country*  He 
mentioned  four  cases  in  which  the  Court  had  granted  a  si- 
milar indulgence.  These  were  Cutchin  v.  Wiikmson^  (23d 
Nov.  1796 ;)  Hunt  v.  Wilkinson^  (15th  May^  1799 ;)  Bamet 
V.  Darnielk^  (15th  Nov.  1800;)  and  Murray  and  Co.  v. 
Carzetj  Kosters  and  Co.  (25th  Aprils  1803.)  Among  other 
reasons  for  setting  aside  the  decree,  he  observed  that,  i^nm 
looking  into  the  record,  after  the  decision,  he  had  disco- 
vered that  this  Court  had  no  jurisdiction  of  the  cause,  the 
appeal  having  been  granted  by  the  Judge  in  vacation  from 
an  interlocutory  decree — a  power  which  could  only  be  ex- 
ercised by  the  Court  in  term  time.{l) 

On  Saturday  J  the  2tst  of  May  j  all  the  Judges  consented 
to  a  re-hearing  of  the  cause,  but  required  that  the  prelimi- 
nary question,  whether  the  appeal  had  been  improvidently 
allowed,  should  be  first  argued. 

As  several  other  causes(2)  depended  upon  the  same 
question,  the  point  was  argued,  on  Saturday^  the  28tK  of 


(1)  In  the  case  of  Davmey  v.  Wright,  ante,  p.  12,  Fail  Faeation,  ISOT. 
the  Chancellor  decided,  from  a  view  of  all  the  acts  of  Assemblv,  that 
he  could  not  grant  an  appeal  from  an  interlocutory  decree  in  vacation, 
but  only  in  Court, 

A  decree,  to  (2)  '^^  ^^^  ^^  Fairfax  v.  Mute**  Executor*  was  argued  at  the  same 
foreclose  a  time  with  that  of  The  President  and  Profeuore  and  Matter*  of  William. 
™ddS^n  ^^^^^  College  v.  Lee**  Executor*.  It  was  an  appeal  allowed  by  the 
the  sale  of  J " oca  of  the  Superior  Court  of  Chancery  for  the  Staunton  District,  in 
the  mort-  vacation,  from  a  decree  pronounced  by  him,  for  closing  the  equity  of 
gaged  pre-  ademption  in  mortgfaged  lands ;  but  before  any  sale  had  been  made,  or 
interlocutory  ^  report  of  the  commissioners  had  been  returned  and  confirmed, 
decree. 
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May^  by  Page  and  Wlckham^  in  support  of  the  motion  for  may,  1808. 

dismissing  the  appeal ;  and  by  the  Attorney-General^  War-  ^^^^^^^^^^ 

den  and  Wirt^  in  opposition  to  it.  8cc.  of  Wm. 

And  Mary 
College 

In  favour  of  dismissing  the  appeal,  the  following  acts  ,     /u  , 
were  relied  on :  Rev.  Code^  voL  1.  c.  63.  p.  62.  sect.  14«  ' 

which  gives  jurisdiction  to  the  Court  of  Appeals  in  cases 
oijincd  decrees  or  judgments  of  the  High  Court  of  Chan- 
cery, General  Court,  or  District  Courts.  Ibid.  c.  167.  sect. 
2.  p.  318.  which  allows  an  appeal  from  any  decree  or  final 
order  of  the  High  Court  of  Chancery  to  the  Court  of  Ap- 
peab,  in  the  same  manner,  and  under  the  like  regulations, 
as  appeals  were  thereby  allowed  from  decrees  or  final  or- 
ders of  the  County  and  Corporation  Courts  to  the  High 
Court  of  Chancery.  Ibid.  c.  64.  p.  68.  sect.  59.  by  which 
power  is  granted  to  a  Judge  of  the  Court  of  Appeals,  or 
the  Judge  of  the  High  Court  of  Chancery,  in  vacation, 
next  after  the  term  when  a  decree  shall  have  been  pro- 
nounced, to  allow,  upon  petition,  an  appeal  from  such  de- 
cree, where  it  shall  appear  to  such  Judge  that  the  failure 
to  take  an  appeal  at  the  time  of  pronouncing  the  decree, 
did  not  arise  from  any  culpable  neglect  in  the  petitioner. 

The  two  first  mentioned  acts  applied  to  final  decrees,  in 
express  terms ;  and  the  last,  though  silent  on  that  subject, 
it  was  contended,  must  necessarily  have  relation  to  final 
decrees,  because,  at  that  day,  there  was  no  kcw  authorising 


Warden  submitted  to  the  Court,  whether  this  was  not  k  final  decree, 
inasmuch  as  the  principle  had  been  finally  settled,  the  land  would  be 
sold  by  commissioners  under  it,  and  the  mortgagor  (the  appellant) 
would  be  turned  out  of  possession. 

But  it  was  answered  by  Page^  that,  in  the  case  of  M*Call  v.  Peachej^ 
I  Call,  55.  there  was  equally  a  final  decree,  the  principle  having  been 
settled,  but  it  was  nevertheless  deeided  to  have  been  interlocutory  onfy. 
In  short,  that  all  decrees  were  interlocutory  until  the  parties  were  cont' 
pletely  out  of  Court. 

By  the  whole  Court,  (absent  Judge  Lyovs,)  this  appeal  was  dis- 
missed, as  having  been  improvidently  allowed  from  an  interlocutory  de- 
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MA.T,  1808.  appeals  from  interlocutory  decrees.     It  had  indeed  been 

^J^^jj^  the  practice  of  the  High  Court  of  Chaacery  to  allow  ap- 

fcc.  of  Wn.  peals  from  such  decrees,  but  in  the  cases  of  Grymes  v. 

^ollege^    Pendletony{a)  and  M^CaU  v.  Peacheyy(J})  in  1797,  it  was 

/u.      decided,  that  the  law  gave  no  such  power ;  and,  in  the 

.  latter  case,  it  was  settled,  that  even  consent  would  not  give 

(fl)  1  Calif  ^is  Court  jurisdiction.     But  at  the  next  session  of  the 

(Jb)  lb.  SS.     Legislature,  in  the  same  year,  an  act  passed  giving  power 

to  the  High  Court  of  Chancery,  in  its  discretion,  to  grant 

an  appeal  from  an  interlocutory  decree,  under  certain 

(c)  See  Re9.  circum8tances.(c) 

c^3^  P  ^       '^  ™*y^  ^^  assumed  as  a  general  principle,  that  a  Court 
375.  can  perform  no  judicial  act  except  in  session^  and  diat  a 

Judge  can  exercise  no  power  in  vacation^  unless  it  be  spe- 
cifically given.    Whenever  the  Legislature  have  intended 
that  they  should  exercise  such  power,  it  has  always  been 
clearly  expressed.     There  are  several  instances  in  which 
a  Judge  may  perform  certain  acts  in  vacation;  as,  1.  In 
(</)Ib.  c  118.  relation  to  write  of  habeas  corpus.(d)  2.  Writs  of  ne  exeat 
?i)  lb!  c.  64.  *^^  certiorari*{e)  3.  Appeals  from  decrees  of  County  and 
P-  ^  ■•  9-      Corporation  Courts,  and  write  of  supersedeas  to  stop  the 
50.  '      execution  thereof.(/)  4.  Injunctions.(^)  5.  Bills  of  review, 

(^f)  ^^'h^^'  and  appeals  from  the  High  Court  of  Chancery  to  the  Court 
18.  of  Appeals.(A)  6.  Executions  on  interlocutory  decrees,  and 

»f 50.   ^       discharging  write  of  Tie  exeat.^i)  7.  Directing  accounts.(i) 
^^'fin  *  ^^'      "^y  ^®  second  section(/)  of  the  last  mentioned  act,  no 
(t)  lb.  c.  233-  appeal  can  be  granted  in  any  cause  in  Chancery  till  a  final 
fiub  vo^'s  decree,  unless  where  the  Court  in  which  such  cause  may 
c  103.  I.  1.  be  depending,  shall  think  it  necessary  to  prevent  a  change 
\l)  lb.  p.  129.  ^^  property  under  an  interlocutory  decree.     It  is  sufficient 
to  say,  that  no  law  can  be  found  authorising  this  appeal  in 
vacation.     But  there  is  a  good  reason  for  the  distinction  in 
allowing  appeals  from  interlocutory  and  final  decrees.    An 
application  for  an  appeal  from  an  interlocutory  decree  is  to 
the  discretion  of  the  Court ;  from  a  final  decree,  it  is  a  matr 
ter  of  right.     If  it  be  made  during  the  Courts  the  counsel 
on  both  sides  are  attendii^g,  and  the  motion  may  be  contro- 
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verted*     But  when  the  application  is  to  the  Judge^  at  his  mat,  I80a 
chambers,  the  other  party  is  deprived  of  this  benefit.  pT^m^^' 

&c.  nf  Wnu 

In  opposition  to  the  motion  for  dismissing  the  appeal,  it    'college^ 
was  said,  that  all  the  acts  upon  this  subject  should  be  con-  ,      ^'-    , 
tidered  as  constituting  but  one  law ;  and  it  being  a  remedial  ............^ 

statute,  ought  to  "have  a  liberal  construction,  not  according 

to  the  worcky  but  the  intention  of  the  I.eg]slature«(£r)  (o)  ^«   ^ 

The  act  of  the  23d  oi  yemuary^  1798,(6)  allows  appeals  c^il.  389. 
from  interlocutory  decrees.     It  was  passed  after  the  Court  ^^*  **  ^^l 
of  Chancery  had  been  in  operation  fpr  a  series  of  years,  (I)  div.  8.  5 
and  had  exercised  the  right  of  granting  appeals*  This  was  j^  ^^^  ^ 
not  intended  to  give  the  right  of  appealjn  the  first  in-  231.    tit 
stance,  but  to  enlarge  the  sphere  of  the  Court's  authority*  ment."  (R. 
It  is  intituled,  **  An  act  enlarging  Ae  right  of  appeals;"  (^j^s^J?^;^ 
and  did  not  prescribe  a  new  mode^  but  extended  the  right  Cixfc,  rd.  i. 
to  a  new  ckisa  of  caeee.    The  mode  then  eocisting^  under  ^      '  ^ 
the  act  of  1792,(c)  was  to  apply  to  the  Judge  either  in  (0  n>.  c.64. 
Court  or  in  vaeation,  and  the  same  practice  has  existed 
ever  since*     Is  there  not  strong  reason  to  believe,  that^ 
when  the  Legislature  merely  extended  the  right  of  appeals 
to  a  new  class  of  cases,  they  meant  that  it  should  be  ex- 
ercised   as   before?    And  is  it  not  presumable  that  ,the 
Chancellors,  who  have  acted  upon  the  law  of  1798,  and 
have,  been  in  the  constant  habit  of  allowing  appeals  in  va- 
ttxfmn  from  interlocutory  decrees^  are  the  best  jud^  of 
the  law  relating  to  the  practice  of  their  own  Courts  ? 

No  reason  can  be  assigned  why  the  Judge  is  not  as  com- 
petent to  grant  an  appeal  at  his  chambers^  as  ui  Court*  He 
has  to  act  upon  the  papers  in  both  cases ;  and  it  is  as  im- 
portant to  allow  him  the  exercbe  of  the  power  in  the  one 
case  as  the  other*  Unless  it  can  be  supposed  that  the 
Judge  is  more  wise  during  term  time  than  in  vacation, 
there  is  no  ground  for  the  distinction  contended  for* 

With  respect  to  the  word  Court,  used  in  the  law,  it 
must  be  observed,  that  a  Court  of  Chancer^'  differs  from 
all  others*  A  Court  of  Common  Law  is  never  a  Court  but 
VoL.II.  4B 
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'  *€AY,  180R  in  term  time;  but  a  Court  of  Chancery,  ais  to  most  pur- 

j^^^J^^JJ^  poses,  18  always  open.     When,  therefore,  the  LegisMure 

8cc.  of  Wro.  were  speaking:  of  "a  tribunal  which  was  equally  a  Court  in 
and  Mary    ^  J  ^  .  .       ^  •  ^     r 

College     ^^""  ^"i^c  and  m  vacation  for  a  variety  of  purposes,  among 

L    »8  E  Vr  others  for  granting  appeals  by  a  pre-existing  law;  dicy  use4 

..........^  appro{>riate  language  in  die  term  Courts  which  enriiracaa 

the  Judge  in  both  situations. 

(a) Rev.  Code,      The  act  of  the  23d  of  January ^  1802,(a)  for  cfividiiig 

p.  423r.  e.  7,    ^^  High  Court  of  Chancery  into  districts,  is  suSciently 

extensive  in  its  phraseology  to  allow  appeals  eiAer  from 

interlocutory  or  final  decrees,  in  term  time  or  vacatioiu 

Besides  giving  the  Judges  all  the  powers  exercised  by  Ab^ 

Judge  of  the  High  Court  of  Chancery,  it  authorises  theiai 

to  allow  appeals  general  and  special^  either  in  Court  or  v#* 

cation.     A  ^neral  appeal  is  where  the  whole  matter  k 

decided ;  a  special  appeal  is  where  it  is  taken  from  an  iii* 

tjcrloci^tory  decree. 

In  reply  it  was  said,  that  the  inten^on  of  the  Legislature 
Is  only  to  be  gathered  from  the  words  of  the  statute,  whiere 
dney  are  plain;  but  if  they  be  dauitfuly  the  rules  of  mt^- 
pretation  mentioned  on  the  other  side  are  to  be  appUedU  Ih 
this  case  there  is  no  ambiguity.  The  simfde  questi^ii  b 
whedjer  the  term  Court  meant  the  Judge. 

There  are  now  three  orders  of  appeals :  1st.  One  ^ 
righty  to  be  taken  in  Court  from  a  final  decftee  ,*  9Af. 
When  a  party  has  not  taken  an  appeal  from  a  ftud  dkcree 
at  the  time  of  pronouncing  it,  but  may  apply  for  it«  by  pe- 
tition,  %o  a  Judge  of  the  Court  of  Appeals,  or  Ae  Chai|» 
cellor  within  a  certain  time  after  the  decree  shifl  hsvc  bee« 
pronoimced ;  and  ddly.  An  appeal  from  an  int^lgciiiory 
decree  to  be  allowed  qr  not  at  the  Secretion  of  the  ^2hM 
of  Chancery.  This  involves  the  question,  whedier  the 
Judge  be  the  Court.  If  the  Judge  should  go  to  his  estate 
ill  the  country,  would  the  Court  of  Chancery  be  dbere! 
If  he  should  only  take  a  ride  inib  die  country,  would  it  lie 
contended  that  he  carried  the  Court  with  him  ?  Are  Ids  pi*- 
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ceeding^  Altered  of  record  in  all  those  cases,  as  they  must  hay,  I8O81 

be,  when  he  sits  in  Court?  This  circumstance  alone  is  suf-  pJ^denT' 

ficient  to  decide  the  question  whether  the  Judge  can  be  &cof  Wm^ 

considered  the  Court.  *College^ 

V. 

Lee*tEz'n^ 
Wednesday  f  June  !•    The  Judges  delivered  their  cpi-     ^ 

nions« 

Judge  Tucker.  My  opinion  is,  that  by  the  act  con:» 
oeraing  the  Court  of  Appeals,  JL  V.  1794,  c.  63.  s.  14r 
the  jurisdiction  of  this  Court  is  limited  to  appeals  from,  or 
wriu  of  error  and  aupereedeae  to,  final  decrees,  and 
Judgments ;  that  all  the  cotemporaneous  acts,  and  all  sub- 
sequent acts  must  be  expounded  with  reference  to  that  act 
^The  act  for  enlarging  the  rig^t  of  appeals,  in  certain  casea^ 
declares  it  shall  be  lawful  for  the  High  Couet  of  Cham- 
€SAT  upon  any  interlocutory  decree,  in  its  discretion  to 
grant  an  appeal  to  this  Court*  The  same  act^  sect.  3.  au- 
ihorises  the  Judok  of  that  Court,  in  vacation^  to  discharge 
writs  of  ne  exeat;  thereby  clearly  distinguishing  between 
ihe  power  of  the  Court,  in  term  tme<^  when  all  parties  are 
snpposed  to  be  present,  and  the  power  of  the  Judge  in 
raci^on,  when  the  application  may  be  altogether  ex  parte* 
A  variety  of  other  cases  may  be  pointed  out,  where  the 
aune  distinction  is  observed  by  the  Le^slature.  They 
were  pointed  out  in  the  argument,  and  are  unnecessary  to 
be  repeated*  I  thcrefne  think  the  appeal  must  be  dis** 
missed,  as  im|novidently  granted* 

Judge  RoAHC  was  of  opinion  that  the  ground  taken  hf 
the  counsel  bx  the  appellees  was  too  strcmg  to  be,  resisted* 
He  concurred  in  the  opinion  that  the  appeal  must  be  dis- 
missed. 

Judge  Flxxuic.  By  our  laws,  my  party  thinking  him^ 
or  herself  agg^eved  by  a  final  judgment,  or  decree,  of  any 
•inferior  Court,  may,  as  a  matter  of  rights  appeal  to  a 
Court  of  superior  jurisdiction,  on  complying  with  certain 
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mar,  liOS.  requisites  pdinted  out 'by  Iftv;  except  iiicaaeft  of 'fcrdi- 
^FT^sfdenT  ^"^^'^S  *>ond8,  prohibited  by  a  late  act  of  AdsemUy* 
8cc.  of  Wm.  InexaminingtheseveralactSfaiidpartsof  acts,  oil  Aesri)- 
^C<Nlege  ^  ject  of  appeals,  and  aflbrding  remedies  to  parties  who  ha:veiiot 
.  ,  ^-  ,  .  prayedan  appeal  at  the  time  of  rendering  the  judgment  or  dc- 
'  cree  we  find,  in  some  cases,dierf^Ar  preserved  to  die  party  to 

appeal  at  a  subsequent  day,  within  a  given  time ;  and,  in 
other  cases,  powers  given  to  the  Jtuiges  of  the  superior 
Courts  to  grant  appeals  in  time  of  twcati^».  But  in  jJI 
those  cases,  where  powers  are  given  to  the  Judges  to  act 
intt  of  term  thne^  it  is  so  particularly  expressed  by  law ;  aod 
applied  exclusively,  to  final  decrees.  And  there  have  been 
several  appeals,  from  interiocutory  decrees,  dismissed  ia 
this  Court,  for  want  of  jurisdiction*  It  being  found,  how* 
ever,  by  experience,  that  delays,  and  other  tnconvenkiiccs 
/had  arisen  from  a  rigid  adherence  to  that  rule,  the  Legisla- 
ture in  January y  1798,  passed  an  act,  declaring^  that  k 
shall  be  lawful  for  the  High  Court  of  Chancery  upon  any 
interlocutory  decrees,  where  the  right  claimed  shal  have 
been  affirmed,  or  disaffirmed,  to  grant,  in  its  discretion^ 
an  appeal  to  the  Court  of  Appeals,  if  the  High  Ohirt  of 
Chancery  shall  be  of  opinion  ^that  the  granting  of  sudi  if* 
-  {>eal  will  contribute  to  eiqiediti<Mi,  the  saving  of  expense, 
the  furtherance  of  justice,  or  the  convenience  of  parties; 
any  la W)  custom,  Usage,  or  construction,  to  the  contnry, 
notwithstanding.  The  only  power  then,  of  granting  ap- 
peals from  interlocutory  decrees,  is  given  by  tfab  act,  and 
is  not  a  matter  of  right  in  the  par^  praying  tide  aame^  fast 
is  expressly  confined  to  the  discretion  of  the  High  Court  of 
Chancery <^  to  be  exercised  as  circumstanees  may  seem  to 
require ;  but  no  such  discretion  is  given  to  d:^  Judgaa  jof 
tifiat  Court,  to  be  exercised  in  vacation,  as  in  the  cases  be- 
fore mentioned ;  and  the  reason  to  me  appears  obvious. 
In  those  former  cases  the  decrees  were  final,  and  the  cau- 
ses, with  all  the  parties,  Mrere  out  of  Court:  and  in  many 
cases,  where  persons,  agaiiist  whom  decrees  iliay  have 
been  rendered,  either  from  their  remote  residence  from 
the  Court,  pr  from  some  adventitious  circumstances,  have 


In  the  SS</  Year  of  the  Cammomvealth.  56$ 

iftttk  prcfvcntttd  from  appealkig  fron  such  decrees,  at  the  *a.t,  laoa. 
terms  in  which  they  were  prcmoonced,  the  hw,  to  re*  pj^'^jent, 
medy  the  mischief,  very  properly  gave  power  to  the  judges  &c.  of  Wm- 

^  to  grant  appeals  m  such  cases,' in  times  of  vacation :  but,  in     College 
cases  of  interlocutory  decrees,  the  same  reason  does  not  .     f  ^'g  » ' 

*  exbt,  because  the  causes,  with  all  the  pardes,  still  remain  — - 
in  Court ;  and  an  adverse  party  has  an  opportunity  of  be- 
ing beard  against  granting  an  appeal  from  an  interlocutory 
decree,  in  any  particular  stage  of  the  cause ;  and  the  Judge, 
sitting  in  Court,  (after  hearing  the  arguments  on  both 
sides,)  has  a  fairer  opportunity  of  exercising  his  discretion 
with  propriety.  And  had  the  Legislature  intended  that 
such  appeals  should  have  been  granted  out  of  term  time,  a 
special  power  no  doubt,  (as  in  other  cases,)  would  have  been 
given  die  Judges,  for  that  purpose. 

The  act  of  1802,  for  branching  the  High  Court  of  Chan- 
cery into  diree  District  Courts,  gives  to  each  of  diese 
Courts,  and  to  the  Judges  thereof,  in  term  time,  as  well  as 
in  vacation,  the  same  jurisdiction  and  powers  within  dieir 
respecUve  districts,  in  all  and  every  matter  and  thing,  as 
the  High  Court  of  Chancer}',  or  the  Judge  thereof  possess- 
ed prior  to  the  passing  the  said  act ;  but  gave  no  new  juris- 
diction or  power  whatever  to  the  said  District  Courts,  or  to 
the  Judges  thereof.  And  as  the  High  Court  of  Chancery 
had  no  power  to  grant  appeals  from  interiocutory  decrees 
in  vacation,  so  neither  can  the  Judges  of  the  District 
Courts  exercise  such  a  power,  out  of  term  time :  For 
these  reasons,  I  concur  in  opinion  that  the  appeal  of  the 
President  and  Professors  and  lobsters  ofWm.  &f  Mary  Col- 
'hgt^  must  be  dismissed  as  having  been  improvidently 
'grante<L(l) 


(1)  This  cause  having  been  sent  back  to  the  Superior  Court  of  Chancery, 
for  the  Ricbmmid  District,  the  complainants,  at  Junt  term,  1S08,  prayed 
the  Chancellor  (in  Omtt)  for  an  appeal  from  tlie  interlocutory  decrae ; 
which  he  refused,  on  the  ^pround  that  an  appeal  was  not  necessary,  in 
this  case,  to  prevent  a  change  of  property  before  a  final  decree ;  for 
which  purpose  only  an  appeal  can  now  (by  virtue  of  the  act  of  1606,  Re^. 
Cede,  ▼.  2.  G.  103.  s.  3.  p^  139.)  be  granted  from  an  interlocutory  decree. 


S6e  &tp0wme  Court  of^ppM&. 

WAT,  tiM.      The  sftnie  order  was  msde  in  the  case  of  Fakrfmrm 

^y^(^^  Mu$i?Ji  executors. ;    the  decree  in  thut  caie  hum^  beem 

&c  of  Win-  considered  as  interloctstory  only. 
and  Mm7 

y. 
Lee*s  Ex*rt.  m^o^ 


w^kttdt^,  Page,  Governor,  Sec.  (at  the  relatfCNi  of  Godri^,) 
mgainst  P( 
Sureties. 


egainst  Peyton,  an  Inspector  of  Tobacco  and  his 


An  sction      THIS  was  an  appeaT  from  a  judgment  of  the  District 

J^jJ^^J*^  Court  of  Fredericksburg^   reversing  a  judgment  of  the 

inspector's     County  Court  of  Stafford. 

name  of  the      -^^  action  of  debt  was  instituted  in  the  County  Court  of 

^^T'^if*      Stafford^  in  the  name  of  John  Page^  Governor  of  Firgi- 

fit  of  a  per-  nia^  against  Henry  PeytoUy  and  his  sureties,  {Samuel  H* 

^y  a^^,  P^ion  2lhA  John  P.  Harrison^)  on  a  bond  executed  by 

delivety    of  them  to  the  Governor  of  the  Commonwealth  of  Virginia  and 

though    the  Aw  successors  J  on  the  12th  of  September  j  1803,  in  the  pe- 

law    direcu  ^^^  ^f  4  qoo  dollars,  the  condition  of  which  recited  the 

the    onginal         ^^  ^  / 

bond  to  be     appointment  of  the  said  Henry  Peyton^  to  continue  in  the 

tothetrasu-  ^^ce  of  inspector  at  Aquia  warehouse,  and  the  obligation 

ter,  and  is  to  be  void  on  his  faithfully  executing  the  duties  of  his  office, 
silent  as   to       ,  •  *  ,  <m      ,     i        .        . 

the  prosecu-  as  mspector  at  the  said  warehouse.     The  declaration  is  on 

tiim^  *  the  ^^  penalty,  in  the  usual  form :  and  the  breaches  assigned 
person  inju- are,  that  the  said  Henry  did  not,  as  inspector  of  AqiAa 
case  having  warehouse,  faithf\dly  execr.te  the  duties  of  bis  office^  im 
*^th^'*'*to  ^^^'*  ^^^'  while  acting  in  his  said  office  as  inspector,  he 
bring  such  refused  to  deliver  to  John  Goolrick  a  quantity  of  Tobacco, 
Sn'hT  W^^'  for  which  the  said  Goolrick  held  notes,  and  which  notes  he 
own  name  presented  to  the  said  Peyton  at  Aquia  warehouse,  and  ten- 
inspectors,  dered  him  in  the  current  coin  of  this  Commonwealth,  sdl 
ty'^^mposed  ^^^^^®  ^"^  chargeg  on  the  said  tobacco  according  to  law. 
by  law)  And  further,  because  said  Peyton^  acting  in  his  office  afore- 
of  double  the      -ij.i  iji.  j  «  *■ 

value  of  the  ^aid,  did  re-mark  and  change,  and  cause  to  be  re-mArke« 

ipbacco.        and  changed^  the  numbers  and  marks  of  certain  bogsheadB 
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•f  tobacco,  contnuy  to  the  act  of  Assembly  in  that  case  itAT,  liOft 
ttade  and  provideiL  The  issue  was  made  up  on  the  plea  ^^^^^^^ 
of**  coruRtiona  performed.^^  v. 

The  parties,  by  dieir  counsel,  on  the  13th  of  Augtatj  aiNl^^cheM. 
1805,  agreed  a  castj  in  substance  as  follows:  That,  on  — -*— 
Ae  8th  of  February y  1796,  Henry  Peyton  and  Alexander 
Geddes  were  duly  appointed  and  qualified  as  inspectors  of 
tobacco  at  Afuia  warehouse,  which  is  a  pubHc  warehouse^ 
estaUished  by  law,  and  so  continued  on  the  4th  of  August, 
1804,  (when  the  malfeazance  occurred,  which  is  the  subject 
of  this  action.)  That  they  continued  inspectors  of  tobacco  at 
the  said  warehouse,  till  the  12di  o(  September,  1803,  when 
they  were  re-appointed,  by  the  Count}-  Court  of  Stafford, 
and  said  Henry  Peyton  accordingly  qualified,  and  together 
with  Samuel  H.  Peyton,  and  John  Peyton  Harrison,  enter- 
ad  into  a  bond,  (which  was  set  farth  in  hoc  verba,  and  was 
in  conformity  with  the  14th  sect,  of  the  "  Act  reducing  into 
**  one,  the  several  acts  of  Assembly  for  the  inspection  of  to« 
**  bacco,'')(l)  which  said  bond  was  of  record  in  die  Coimty 
Court  oi  Stafford,  not  annulled  or  avoided.  That  on  tha 
said  4th  day  of  August ^  1 804,  the  said  inspectors,  in  the  due 
discharge  of  die  functions  of  their  office,  issued  four  notes 
for  tobacco  lodged  in  their  warehouse,  (as  specifically  descri- 
bed,) which  notes  came  into  the  hands  of  John  Goolrici 
in  due  course  of  trade,  for  whose  benefit  the  above  suit  is 
instituted,  who  being  possessed  thereof  as  of  his  own  pro- 


(1)  See  Pev.  Code^  v.  1.  c  135.  p.  257*  The  14th  section  of  this  act  is 
is  the  following  words.  ''  Every  person  appointed,  or  to  be  appointed 
"  inspector  by  virtue  of  this  act,  shall  before  he  enters  upon  the  execu* 
«*  tion  of  the  said  office,  enter  into  bond  witb  good  security,  in  the  pe- 
**  nalty  of  four  thousand  dollars,  payable  to  the  governor  for  the  time 
<*  being,  aad  bis  successors,  with  condition  for  the  true  and  fkitliful 
'■  perlbnnance  of  his  duty,  according  to  the  directions  of  this  act,  which 
*'  bond  shall  be  recorded  in  the  County,  and  transmitted  by  the  clerk  of 
**  the  Court  to  the  treasurer,  under  the  penalty  of  three  hundred  dol- 
'*  lars,  who  shall  more  for  judgment  ag^nst  every  inspector  failing  to 
**  discharge  the  same  within  two  ^onths  after  failure^  undsr  the  penalty 
«« ef  thrae  hundred  dollars,'^  Ice. 
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MAT,  iflOft  p<rty,  did,  on  the  4diof  Ji^n^^,  10M»  9X^  wiiiiiiw)fisc 
^^1^^  <rf  A^fuia,  at  whidi  the flfttd  Ay^i»i^  GsiUet  were  uispeQ* 
V.         tors,  present  the  said  notes  to  .them,    aad  demand  tbe 
aad  od^.  tobacco  for  which  they  were  isauedy  u^ormiag  Jthem  tiiat 
■  he  wished  to  export  the  svae  j  mi  tendered  all  the  char*- 

ges  whidi  were  of  right  d^nan^able  thereon.  Yet  th^ 
89kdPey^n  and  QeM^^  though  they  admitted  tbenoti^ 
whkh  he  presented,  to  be  gemmae,  and  to  have  been  jduly 
issued  by  themselves,  refused  to  deliver  the  said  tobacco^ 
dkj^g  that  there  was  none  such  in  their  warehouse*  Ai^ 
in  truth,  the  said  inspectors  had  disabled  themselves  &oii| 
complying  with  said  demand,  by  having  delivered  to  other 
persons,  not  entided  thereto,  the  tobacco  for  which  the  said 
notes  purported  to  have  issued;  and,  moreover,  having 
delivered  to  various  claimants,  all  the  tobacco  which  tb^ 
had  heretofore  received  into  their  warehouse.  It  was  furr 
ther  agreed  that,  if  the  opinion  of  the  Court  should  be  for 
the  plaintiiF,  on  the  above  case,,  judgment  should  be  ent^- 
ed  for  him  against  the  defendants,  for  the  debt  in  the  de«* 
daration  mentioned,  to  be  discharged  by  the  payment  of 
303  dols.  91  cts.  with  interest  £rom  that  day,  (the  Idtb  of 
August^  1805,)  till  paid,  and  the  costs,  for  the  bene&t  of 
John  Goolrick^  the  real  plaintiff;  but,  if  for  the  defendw^ 
then,  &c* 

The  County  Court  gave  judgment  for  the  plaintiffs  from 
which  an  appeal  was  taken  to  the  District  Court:  where 
the  parties,  by  their  counsel,  entered  of  record  an  agree- 
ment, that  all  errors  in  form  and  in  pleading,  should  be 
waived  and  released,  and  that  ^^  judgment  should  be  given 
'^  according  to  the  very  right  of  the  case,  upon  the  quea^ 
^^  tion  of  the  liability  of  the  defendants,  ^amueijSm  Pet^tQ» 
^^  and  John  P.  Harrison^  in  the  action  on  the  failure  of 
"  duty  mentioned  in  the  record,  which  failure  is  c<m- 
"fessed."  .  ' 

•  The  District  Court  reversedthe  judgment  of  the  County 
Court,  and  entered  a  dismission  of  the  suit.  From  that 
judgment  there  was  an  appeal  to  this  Court. 
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Bott9^  for  tbe  appdhnt,  considered  the  only  point  in  mat,  190a 
this  cause  as  so  fnlly  discussed  by  one;of  the  Judges,(l)  in 
giving  his  opinion,  the  other  day  in  the  case  of  Colquhouna 
and  The  Commonwealth^  that  he  could  add  nothing  to  it,  |„^^^„. 
by  way  of  argument.     That  opinion  went  the  full  length  of       ' 
estabUshing  die  position  for  which  he  omtended,  that  any  * 

person  injured  might  institute  a  suit  on  the  bond  g^ven  by 
an  inspector  of  tobacco,  notwithstanding  the  law  directed 
that  it  should  be  recorded  in  the  County  and  transmitted 
to  the  treasurer,  and  did  not,  in  express  terms,  authorise 
an  action  upon  it. 

WilUams^  for  the  s^pellees.  The  single  quesdcm  for  the 
^nsideration  of  the  Ck)urt  is,  whether  a  party  can,  in  the 
nai^e  of  the  Governor,  recover  in  an  acticm  of  debt  upon 
an  inspector's  bond,  for  the  non-ddivery  of  tobacco* 

The  acts  of  Assembly  in  most  cases,  where  they  direc/t 
that  bond  shall  be  given  for  the  performance  of  an  office 
or  duty,  give  an  acticm,  in  express  words,  to  the  party  in- 
jured. But  in  the  case  of  inspectors  of  tobacco,  the  law 
merely  directs  that  the  bond  shall  be  made  payable  to  the 
Governor  and  his  successors,  shall  be  recorded  in  the 
County,  and  transmitted  to  the  treasurer.  It  is  not  like 
#ther  bonds  which  are  to  be  lodged  hi  the  office ;  but  it  h 
to  be  sent  to  the  treasurer  for  the  mere  purpose  of  enabling 
him  to  recover  the  duties  payable  to  the  Commonwealth. 

By  the  twenty-first  section  of  the  tobacco-law,(a)  the  (a)^««.G></«>, 
remedy  is  given  against  inspectors,  for  the  non-delivery  of  I'  ^i^    ^  ' 
tobacco  ;  not  by  an  action  on  the  bond,  but  by  an  action  on 
the  statute,  for  doulile  the  value  of  the  tobacco  so  refused 
to  be  delivered. 

In  the  case  of  bonds  given  by  executors  and  admlnistra" 
tors,  sheriffs,  clerks,  &c.  the  law  expressly  gives  an  action 
to  the  party  injured.     If  it  had  been  the  intention  of  the 


(1)  Sec  Judge  Roane's  opinion  in  the  case  of  Tbe  ConimoBwalth  v. 
Colquhouru  and  othei s,  ante>  p.  236. 
Vol.  ir.  4  C 
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iciLY,  I80t.  Legislature  that  an  action  should  be  ntaintaiiied  on*  a  bond. 


executed  by  an  inspector  of  tobacco,  the  law  would  not 
V.         have  been  silent  on  the  subject;  and  some  provision  would 
i^^iihevs.  ^^v^  ^^^  ^^^^  for  giving  a  copy  of  the  bond  in  evidence. 

The  original  cannot  be  had ;  for  Aat  is  to  be  lodged  wWl 

the  treasurer.  And  it  cannot  be  presumed  that  he  would 
be  compellable  to  attend  with  it,  in  a  remote  part  of  Am 
state,  to  the  great  mjury  and  neglect  of  his  oiEcial  dutieip 
But  suppose  there  had  been  twenty  parties  injured,  and 
they  had  aU  recovered  to  the  full  amount  of  the  penai^  of 
tthe  bond,  what  remedy  would  the  Commonwealth  have  fer 
her  taxes  and  duties  ?  By  giving  an  action  to  individusds, 
the  Commonwealth  is  entirely  defeated  of  her  revenue; 
when  it  is  apparent  that  the  sole  object  of  tsdLing  the  bond, 
was  to  secure  those  revenues  by  directing  that  it  shouM  be 
lodged  with  the  treasurer^  and  giving  him  a  summary  mode 
of  redress  against  the  inspectors* 

In  England^  indeed,  a  creditor,  as  well  as  the  next  of 
kin,  may  bring  a  suit  in  the  name  of  the  ordinaiy  on  the 
(a)  See  Tol-  administration  bond.(a)  But  diis  arises  from  the  principle 
fe^*  XoTO  ^that  the  ordinary  is  bound  to  make  distribution,  and  any 
Adminittra-  party  interested  has  a  right,  ex  debitt)JmtHia:^io2n^9A^'- 
£e '  i^seaT  ^^nt  by  him  of  the  bond^  This  is  the  only  case  in  which 
{here  citeA  the  name  of  the  obligee  can  be  used  bjr  another,  without 
the  e9:press  authority  of  lawy 

Again,  the  penalty  of  all  inspectors'  bonds  Is  the  same, 
four  thousand  dollars ;  although  diere  is  so  great  a  differ^- 
ence  in  the  quantity  of  tobacco  received  at  the  different  < 
warehouses.  Can  it  be  believed  that  the  Legislature  meant 
that  diis  bond  should  cover  all  cases  of  non-delivery  of  to> 
bacco,  when  in  many  instances  it  would  not  be  suiBcient 
for  one  tenth  part.  In  truth,  the  only  remedy  ever  con- 
templated, was  an  action  on  the  statute  against  the  inspec- 
tors  themselves,  for  the  penalty  of  double  the  value  of  the  to* 
bacco,  which  they  should  fail  or  refu^  to  deliver*  The  law 
jjives  the  party  no  remedy  on  the  bond,  while  it  expresd|f 
l^ves  hiip  one  on  the  statute*     And  no  case  ca|i  be  foumi, 
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where  Aucfa  an  ftctran-as  thk  caa  be  maintgined  cm  commoB  hat,  I8pa. 
law  principles.  ^^C^^ 

V. 

B^t$g^  iu  reply.     The  bonds  given  by  inspectors  of  to-  and^othert. 
bacco  must  be  considered,  as  the  terms  import,  for  the  — — ~— 
peifonnance  of  aii  the  duties  of  their  office.      The  duty  of 
delivering  the  tobacco  on  demand  is  one  of  the  most  im«> 
portant  confided  to  them ;  and  one  in  which  they  would 
feel  a  greater  interest  to  be  delinquent  than  in  any  other* 

It  is  said,  however,  that  there  are  particular  penalties 
imposed  upon  the  inspectors  for  the  non-delivery  of  tobacco, 
aeod  the  relator y  in  this  case,  ought  to  have  gone  for  that 
penalty.  True  it  is,  he  might  have  done  so,  or  he  might 
elect  to  pursue  any  other  remedy  which  the  law  had  giv^en 
hm^;  for  it  is  sound  doctrine,  that  where  a  party  has  more 
than  one  remedy,  he  may  pursue  which  he  pleases.  Tha 
relator  might  have  had  sufficient  reasons  tioac  preferring  an 
action  on  the  inspector's  bond. 

It  ¥ras  impossible  for  the  Legislature  to  foresee  who 
would  be  injured  by  the  conduct  of  inspectors  i  and  it  might 
well  be  supposed  that  the  penalty  on  the  inspectors  indivi-^ 
dually  would,  in  many  instances,  afibrd  no  redress  from 
their  inability  to  pay.  llie}',  therefore,  prescribed  thb 
bond  as  an  additional  security,  and  fixed  upon  the  Gover* 
nor  as  a  representative  character,  in  whose  name  any  citi- 
zen injured,  might  prosecute. 

If  there  be  sl  rights  and  the  Legislature  has  failed  to  prp* 
vide  a  remedy,  it  devolves  upon  the  Courts  to  devise  one : 
as  in  the  case  of  guardian's  bonds,  and  those  given  by 
committees  of  lunatics,  though  the  law  does  not  direct  to 
whom  the  bond  shall  be  given,  yet  it  has  been  the  invaria* 
ble  practice  to  take  them  payable  to  the  justices,  an4 
actions  thereon  have  always  been  sustained. 

He  was  not  prepared  to  ss^,  that  this  point  was  solemnly 
decided  in  the  case  of  Coljuhatms  and  The  Commonwealth. 
3ut  he  might  take  the  liberty  of  saying  that  one  Judge, 
at  least,  considered  it  the  pivot  on  which  that  cause  turned ; 
that  as  bonds  are  given  by  the  inspectors,  which  may  be 
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MAY,  11808.  put  in  suit  by  any. party  iotureil,  lUs  droulBttaiioei  toy 
^"^^^^^^  ther  with  their  personal  responsibility,  e-Kfinried  the  idea 

V.         of  the  Commonwealth  being  liable  as  a  bailee. 

and^otScrs.       With  respect  to  the  objecttcm  that  the  oriffhutt  is  to  be 

— —  — —  lodged  with  the  treasurer;  that  may  readily  be  obviatod,  as 

a  subpoena  duces  tecum  would  easily  reach  duit  officer,  if 

the  original  vftrtj  in  fact,  necessary,  in  order  to  maintftm 

the  action. 

Friday y  June  3.    The  Judges  delivered  their  opinions. 

Judge  TucKBR.  The  only  question  made  in  this  tause^ 
was,  whether  any  person  who  has  sustained  any  special  isqvL* 
ry,  from  the  neglect,  or  miscofiduct  of  an  inspector  of  tobac> 
co^  is  entitled  to  bring  an  action  upon  the  bond  fpven  by  the 
inspector  for  the  faithful  performance  of  the  duties  of  his 
office,  against  such  inspector  and  his  securitiesy^siAtH^^ 
there  is  no  provision  in  the  act  of  Assembly  to  that  efib^* 
A  variety  of  penalties  are  imposed  upon  the  ini^fectors 
themselves,  in  different  parts  of  the  law,  for  paxdedar  acts 
of  neglect,  or  breach  of  duty ;  all  which  aire  rcccyverable^ 
by  action  of  debt  or  information,  in  any  Court  of  record^ 
where  the  penalty  exceeds  five  dollars  or  two  kundre4 
pounds  of  tobacco ;  but  there  is  no  provision  that  the  bond 
may  be  put  in  suit,  for  the  recovery  of  them.  But,  if  ^ 
bond  cannot  be  put  in  suit  for  the  benefit  of  a  pso^ 
grieved,  we  may  well  ask,  why  was  it  given,  by  each  in- 
spector separately,  md  why  is  security  requirsd?  By 
allowing  an  information  against  an  inspector  for  breach  of 
his  duty^  whereby  any  private  individual  mxy  sustain  a  par* 
ticular  injury,  the  Commonwealth  appears  to  ma  to  faara 
pledged  itself  to  lend  its  aid,  andname,  if  the  party  siiq>ect^ 
ing  the  sufficiency  of  the  inspector  himself,  to  maka  him  an 
adequate  recompense  for  the  injury  ^ustained^  shall  chuse  to 
bring  suit  against  him,  and  his  securities,  joindy^  upon  his 
official  bond.  Otherwise  there  is  but  little  use  in  the  Ixxid, 
and  manifest,  and  extensive  injury  may  be  sustained  by 
the  whole  community.     For  these  reasons  I  think  thejudg- 


i 
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meitt  oNie  Dbtrict  Court  erroneous,  and  that  that  of  the  may,  i8oa 
Countjr  C«urt  ought  to  be  affirmed. 

Judge  RoAMB.  In  forming  my  opimon  in  the  case  of 
The  Commonwealth  v*  ColqtJwuna  and  others,  I  thought  it 
aecessaiy  to  consider  the  main  point  in  this  cause.  In  that 
case  I  gave  it  as  my  opinion,  that  an  action  would  lie  on  an 
inspector's  bond  at  the  suit  of  a  par^  injured,  in  sufh  a 
case  as  has  occurred  in  the  present.  I  therefore  think  it 
sufficient  to  refer  to  that  opinion. 

Judge  Fleming.  I  never  had  much  doubt  of  this 
action's  being  sustainable  on  the  inspector's  bond ;  but,  as 
it  is  a  matter  of  importance,  that  has  never  been  solemnly 
decided  in  this  Court,  and  the  District  Court  of  Frede- 
rkksburgh  had  adjudged  otherwise,  I  wished  to  hear  an 
argument  on  that  subject,  that  the  decision  mig^t  be  more 
satisfactory  to  the  public. 

The  principal  arguments  of  the  appellees'  counsel  were 
Ist.  That  by  the  21st  section  of  the  act  for  inspection  of  to- 
bacco, the  inspectors  who  shall  fail  or  refuse  to  deliver  any 
hogshead  of  tobacco,  when  the  same  shall  be  demanded  for 
exportation,  shall  forfeit  and  pay  to  the  owner  diereof,  dou- 
ble the  value  of  the  tobacco,  which  they  shall  so  fail  or  re- 
fuse to  deUver :  and,  therefore,  GoolricVa  only  remedy  was 
by  a  suit  ag^st  the  inspectors  for  the  penalty,  under  diat 
clause  of  the  act  of  Assembly.  2dly.  That  the  only  object 
of  the  inspectors'  bonds  waa  to  secure  the  payment,  into  the 
treasury,  of  all  the  money  arising  to  the  public  under  the 
inspection  law ;  and  3dly.  That  there  is  no  directicxi  in  the. 
act,'  in  what  manner  suiu  shall  be  brought  on  those  bonds 
as  in  the  cases  ofaheriffil*  and  executor^'*  bonds. 

With  respect  to  the  first  argument,  it  may  be  sufiicientto 
observe  that  the  party  grieved  by  the  non-delivery  of  the 
tobacco  when  demanded,  has  an  option,  either  to  take  his 
remedy  by  suing  for  the  penalty,  under  the  21st  section  of 
the  act,  or  to  institute  a  suit  on  the  bond,  in  the  name  of 
the  Governor,  to  whom  it  is  payable.     In  the  former  case 
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If  AY,  laot.  hii  remedy  is  against  die  inspector  onlj :  but  in  the  Utter 
'^^''"'^^  case  the  inspector's  sectirttiee  are  liable.  As  to  the  argu^ 
vT  ment  that  the  bonds  are  merely  to  secUre  the  payment  of 
ind^otheps.  *^  public  money  into  the  treasury,  it  may  be  observed, 
■     ■  that  an  inspector's  bond  is  for  the  true  and  faithful  perf<nnft- 

ance  of  his  duty,  according  to  the  directions  of  the  act ; 
which  duty  consists  of  a  variety  of  trusts,  and  services  t» 
i  be  performed,  for  breach  of,  or  fi^lure  to  perform  either 

of  which,  the  bond  becomes  forfeited.  And  it  appears  to 
me,  that  from  the  large  penalty  of  the  bond,  that  each  vor- 
dividual  inspector  is  required  to  give,  for  the  due  and  tsuAr 
ful  performance  of  his  duty,  it  was  intended  by  the  Legis- 
lature to  cover  every  delinquency,  and  malfeazance  of  aa 
inspector,  in  the  exercise  of  his  office:  And,  althou^ 
there  be  no  specific  direction  in  the  act,  as  to  the  mode  of 
bringing  and  prosecuting  actions  on  those  bonds,  as  in  the 
eases  of  sheriffs',  executors',  and  administration  bonds,  yet^ 
it  seems  to  me,  that  actions  may  well  be  maintained  on 
those  bonds,  in  th^  name  of  the  Governor,  on  behalf  and 
for  the  benefit,  of  any  person  or  persons  aggrieved  by  the 
misconduct  of  the  inspectors  ;  and  I  am,  therefore,  of  opi- 
nion that  the  judgment  of  the  District  Court  be  reverted^ 
and  that  of  the  County  Court  affirmed. 

The  judgment  of  the  District  Court  was  reversed  and 
that  of  the  County  Court  affirmed,  as  to  the  merits*  Bat 
there  being  an  error  in  the  entry  of  the  judgment  of  the 
County  Court,  in  not  attaching  the  recovery  as  to  future 
injuries,  as  well  to  any  other  person  or  persons,  as  to  die 
relator  in  this  action,  that  judgment  was  reversed  in  tenns, 
and  a  new  judgment  entered  for  the  damages  stated  in  die 
case  agreed,  &c.  in  favour  of  Goolrick^ "  and  for  such  other 
"  damages  as  may  be  hereafter  assessed  upon  a  scias  f  a- 
**  CIAS  being  sued  out  thereon^  and  new. breaches  ass^nei' 
"  by  the  said  ]ohv  Goot^iCK,  or  any  other  person  orper^ 
'^  sons  injur edk^^ 


In  the,  32rf  Year  of  the  Commonwealth.  575 


Freelands  against  Royall  and  Anderson,  Executors  ^^'^^'f^' 
of  Clarke. 

ON  an  appeal  from  a  decree  of  the  Superior  Court  of  Under  what 
Chancery  for  the  Richmond  District,  pronounced  in  May^  ^^^iiTI^- 
1803,  by  which  an  injunction  obtained  by  the  appellees  <iiw*<wui/judg- 

.        \_  „  ,  ,  ment    con- 

against  the  appellants  was  made  perpetual.  fesscdby  an 

John  Clarke^  j\in.  the  testator  of  the  appellees  being  in-  ®^^*^"^j^'  '"* 
debted  to  James  and  ArchibcUd  Freeland  in  the  sum  of  brought  on 
1,136/.  U.  10  3-4^.  by  bond,  dated  the  first  of  September^  Ws  twutorf 

1790,  executed  to  them  a  mortKaire,  on  a  tract  of  land,  barghisre- 

.        ,  ,  ,      ^    ,,      .  ,  lief  in  equitjr- 

beanng  date  the  4th  of  Marchy  1791,  to  secure  the  pay- 
ment of  the  same  debt.     In  1 792  he  died.  The  an- 
swer ox  one 

A  bill  was  filed  in  the  High  Court  of  Chancery  to  fore-  joint  partner, 

close  the  equity  of  redemption  in  the  mortgaged  premises  ;  ^  ^^ 

9nd  while  that  suit  was  still  dependinc:,  an  action  of  debt  acemed  suf. 

r  o»  ficient,  the 

was  brought  in  the  County  Court  of  Prince  f^ar^,  complainant 

against  the  executors,  on  the  bond.     Several  pleas  were  ^*^'!^J!^erai 

filed  by  the  defendants  ;  such  as  prior  judgments,  assets  replication, 

to  a  certain  amount,  and  no  assets  ultra^  and  finally  the  plea  steps  to  com*- 

of  fully  administered.     On  the  18th  of  May.  1795,  these  P«*  ^«"- 
^      ^  1  swcrfipom 

pleas  were  withdrawn  by  consent,  and  an  unconditional  the  other 

judgment  confessed.     On  the  next  day,  judgments  when  P*'*"®'- 

assets  were  also  confessed  by  them,  in  seven  other  actions 

of  debt. 

These  confessions  of  judgment  were  the  result  of  a  com- 
promise between  the  plaintiffs'  counsel  and  the  defendants, 
after  conference  with  their  counsel; 

A  decree  having  been  obtained  in  the  year  1797,  to 
foreclose  the  mortgage,  the  lands  were  sold,  and  purchased 
by  the  Freelands  for  400/.  There  still  remaining  a  consi- 
derable balance  due  on  the  judgment  of  May^  1795,  (on 
which  no  execution  had  issued,  in  consequence  of  the  com- 
promise, one  of  the  terms  of  which  was,  that  the  judgment 
was  to  be  held  up  till  the  mortgaged  glands  were  sold 
and  credited  on  it,)  the  plaintiffs  revived  their  judgmen^ 
by  scire  faciasy  in  1798  ;  and  afterwards  instituted  a  suit^ 
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MAY,  180S-  on  the  executors'  bond,  to  subject  them  to  a  judgment  for  a 
deoiuUniU 

WhUe  the  last  mentioned  suit  was  depending,  the  ex- 
'^^^xwc^  ecutors  exhibited  their  bill  in  the  High  Court  of  Chanceiy, 
stating  among  odier  things,  the  bond  and  mortgage  exe- 
cuted by  their  testator  to  the  Freelands  ;  the  prosecution 
of  suits  thereon,  and  the  judgment  confessed  in  May^  1795  ; 
but  expressly  charge,  that  when  the  suit  was  about  to  be 
tried,  they  with  their  attorney,  and  the  attorney  for  the 
plaintiffs,  agreed  that  the  pleas  should  be  relinquished, 
and  a  judgment  entered,  ^^  when  assets  /'  as  a  confirmation  of 
which  they  refer  to  several  odier  similar  judgment9  confess- 
ed by  them  during  the  same  term  ;  and  further  aver  that, 
having  fully  administered,  they  would  on  no  other  coa« 
sideration  have  assented  to  a  relinquishment  of  those  pleas ; 
since  it  must  be  apparent  from  the  account  of  their  adminis- 
tration, (i^hich  was  annexed,  and  was  passed  h/  the  Comity 
Court  of  Prince  Edward  in  ir97,  stating  a  balance  of  up- 
wards of  twenty-six  pounds  due  them,)  that  they  could  no| 
have  been  otherwise  than  conscious  of  having  fiilly  adminis- 
tered, and  since  it  was  also  manifest  that  they  must  have 
been  impressed  with  a  c<mviction  tha^t  the  mortgaged  lands 
would  have  overreached  the  balance  due  to  the  Freelands^ 
who,  they  allege,  offered  their  testator  IfiOOL  for  those 
lands,  (as  one  of  them  had  been  informed  by  him,)  and 
which  lands  were  wdl  worth  a  thousand  or  twelve  hundred 
pounds,  the  latter  of  which  prices  had  been- actually  ofibr- 
^,  on  three  years'  crecUu  They  further  state  that  diek 
counsel  al^wvys  told  them-that  the  judgment  of  the  Free^ 
lands  was  one  when  assets* 

The  prayer  of  the  bill  was  for  an  injunction  to  the  suit 
on  the  executorial  bond,  and  for  general  relief* 

Process  appears  to  have  been  served  on  both  the  Free- 
landsy  who  are  named  defendants,  but  one  only  {Archibaid) 
answers  in  the  name  of  both^  soling  hinaself  scde  represent- 
ative of  James  and  Archibald  Freela^d :  np  further  pro- 
ceedings were  had  against  the  other. 
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In  the  answer  of  Archibald  Freeland^  it  is  stated  that  the  mayJ  18O8. 
defendants  neither  l>elieve  nor  admit  that  their  attoniey  ^'^^(^^ 
ever  agreed  to  accept  a  confession  of  judgment  *'  whm  as-  v. 

sets  ;"  on  the  contrary^  that  he  refused  to  accept  such  judg-  Amiersoii. 
ment,  but  insisted  on  2l  g'eneral  confession  without  any  quali-  ■" 
fication  whatever  ;  because  he  was  prepared  to  prove  as- 
sets, and  defeat  the  pleas  of  the  complainants,  who,  con- 
scious thereof,  consented  to  give  an  unconditional  judgp 
ment.  That,  as  to  the  other  confessions  of  judgments 
when  assetSy  it  was  part  of  the  agreement ;  for  their  attor- 
ney being  also  attorney  for  the  plaintiffs  in  the  other  suits, 
and  knowing  that  these  defendants  were  entided  to  priori- 
ty, from  the  circumstance  of  having  first  commenced  their 
action  which  was  then  ready  for  trial,  he  would  not  con- 
sent to  give  a  preference  to  those  who  instituted  their  suits 
at  a  later  period,  but  insisted  that  the  suit  of  the  defend- 
ants should  be  first  satisfied.  They  charge  that  the  com- 
plainants (as  appears  from  their  own  accoimts,  the  justice 
of  which  they  do  not  admit)  had  paid  considerable  sums 
of  money  to  others  after  the  rendition  of  their  judgment, 
which  they  had  no  right  to  -do,  till  that  was  satisfied  ;  nor 
do  they  admit  that  the  executors  were  under  any  mistake 
as  to  the  effect  of  the  judgment,  which  was  confessed  ^ 
the  balance  of  which,  after  deducting  the  price  of  the  land 
at  400/.  (fairly  purchased  by  the  defendants  as  they  allege,) 
they  are  now  jusdy  entitled  to.  They  do  not  admit  that 
they  ever,  either  directly  or  indirecdy,  offered  any  sum  for 
the  land  prior  to  the  sale  under  the  decree  ;  nor  do  they  be- 
lieve that  any  person  would  have  given  more  than  the  sum 
•f  400/.  for  it  at  that  time.  To  this  answer  there  was  a 
general  replication. 

The  deposition  of  Creed  Taylor,  Esq.  counsel  for  the 
Freelandsj  states,  that  after  this  bond  was  put  into  his 
hands  for  the  purpose  of  bringing  suit  thereon,  several 
other  persons  applied  to  him  to  bring  suits  against  the  said 
executors  on  the  bonds  or  notes  of  their  testator  ;  that  he 
informed  them  of  his  having  brought  suit  for  the  Free* 
Vol.  II.  4  D 
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MAT,  1B08.  lands^  for  a  very  large  debt,  which  must  have  a  preference, 
Fi-eeUnUs    ^"^  ^'^^^  *^  ^^X  ^^^Z  could  be  obtained  after  satisfying  their 

_     v«  demand,  he  would  endeavour  to   iret  it :  and  on  these 

Rovatl  and  .  .  '  o  ' 

Anderson,    conditions  he  brought  the  other  suits.     That  the  whole  of 

■  these  suits   were  depending  on  various  issues  of  l^iw  and 

fact,  when  at  May  Court,  1 795,  (at  which  time,  he  believed, 
there  was  also  a  suit  between  the  Freelands  and  the  execu- 
tors of  Clarke  and  others,  in  the  High  Court  of  Chancery, 
to  foreclose  a  mortgage  on  some  lands  for  the  same  debt,) 
he  proposed  to  the  counsel  for  the  executors,  that  if  he 
would  withdraw  his  pleas  in  the  case  of  the  Freeiamb, 
and  confess  an  unconditional  jxxdgment,  he  would,  as  he 
was  authorised,  take  a  judgment,  when  assets^  in  the  other 
cases  :  that,  after  a  consultation  between  the  executors 
and  their  counsel  they  all  returned  into  Court,  and  it  was 
agreed  that  if  the  counsel  for  Freelands  would  take  an  f/n- 
conditional  jxidgmtnt  by  confession  in  their  case,  and  let  it 
rest  till  the  mortgaged  land  could  be  sold  and  credited  on 
it,  and  would  take  judgments  in  all  the  other  cases,  when 
assets^  that  they  would  do  so,  and  put  an  end  to  any  further 
contest ;  to  which  proposal  the  counsel  for  die  plsdntifi 
acceded  ;  and,  to  prevent  any  clashing  or  confusion  inthe 
entry  of  the  judgments,  that  of  Freelands  was  to  be  enter- 
ed on  the  18th,  and  the  others  on  the  1 9th  of  the  mondi. 
The  deponent  believed  from  what  then  passed  between  him 
and  the  defendants  and  their  counsel,  that  it  was  well  under* 
stood  that  the  executors  were  confessing  a  judgment  to 
the  Freelands  which  would  bind  them  for  the  amomtt, 
and  that  the  said  executors  had,  as  they  stated  themsehreSi 
sufficient  assets  to  pay  the  same,  after  receiving' just  crrditf 
with  the  aid  of  the  mortgaged  latid*  Such  were  die  im- 
pressions of  the  counsel  for  the  Freelands^  or  he  never 
would  have  acceded  ta  the  proposab  of  the  executors,  wMi 
which  event  they  appeared  to  be  well  pleased,  and  seeawdi 
from  their  conversation,  to  entertain  no  doubt  but  ibey 
should  have  assets  to  meet  the  balance,  if  the  land  said  tA* 
rably  welU    That  the  judgment  so  confessed  to  the  Fr^e^ 
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laTids  reAiained  without  being  enforced  till  some  time  af-  may,  1808 

tcr  the  mortgaged  lands  were  sold  ;  and  the  executors  not  preelanJs 
having  adjusted  the   balance,   it   was   renewed  by    scire         v 

Jacias^  and  an  execution   issued,  which  was  returned  "  no  Anderson. 


**  effects."  

The  Chancellor,  on  a  motion  to  dissolve  the  iifj  unction, 
referred  the  accoimts  to  a  Master  Commissioner,  who  re- 
ported a  balance  in  favour  of  the  executors  of  59/.  14*.0  3-4fi/L 
but  upon  the  allowance  of  some  exceptions  taken  to  the 
report,  (the  most  considerable  of  which  were  for  three 
hogsheads  of  tobacco  carried  to  the  Manchester  inspection? 
the  expenses  of  which  were  charged  to  the  estate,  but  the 
tobacco  not  credited,)  they  fell  in  debt  67/.  13*.  4  1-2^/* 
as  to  so  much  of  which  sum  as  remained  after  deducting 
the  complainants'  costs,  the  injunction  was  dissolved,  and 
perpetuated  for  the  residue.  From  which  decree  the  Free- 
tands  appealed  to  this  Court. 

Ca//,  for  the  appellants.     The  judgment  at  law  is  obli- 
gatory on  the  executors,  and  operates  as  an  estoppel.  The 
record  proves  that  an  imcom/f^iorz^z/ judgment  was  entered 
by  consent*     A  party  can  never  come  into  Court  and  ask 
to  falsify  a  record.     He  nwy  indeed  allege  a  collateral 
matter,  that  by  fraud  and  a  combination  between  others,  a 
judgment  was  procured  against  him  ;  but  he  never  can  be 
received  to  say  that  a  record  is  not  true.(a)     But  if  it  be  (a)  10  v.in, 
true  that  the  estoppel  i&  not  in  the  way,  still  the  appellees  ^^  .'.  Eg.' 
cannot  prove  the  facts  upon  which  they  rely.     They  state  toppel.*' 
as  ?ifact  that  the  judgment  was  to  have  been  conditional ; 
the  proof  states  directly  the  reverse. 

It  is  positively  proved  that  the  executors  knew  the 
judgment  wal  to  be  unconditional  ;  they  ssdd  they  had 
sufficient  assets  with  the  aid  of  the  mortgaged  lands  to  pay 
it ;  and  it  is  evident  that  they  knew  the  effect  of  the  judg- 
ment, that  it  would  bind  them  to  pay  the  amount.  In  con-  , 
sequence  of  this  confessioiit  they  obtained  a  stay  of  execu- 
tion, which  was  of  itself  a  sufficient  Consideration  to  make 
the  judgments  obligatory.     Under  this  view  of  the  case^ 
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¥Av,  1308.  the  Chancellor  ought  not  to  have  directed  an  accoi]&it ;  but 
'jf^Y^^  should  have  dissolved  the  injunction,  and  distmissed  the 


V.  biU. 

Boyall  and 
Anderson. 


—     Randolph^  for  the   appellees.      Whatever  may  be  the 
rigour  of  the  black  letter  doctrine  of  estoppels^  it  is  impossible 
to  look  at  this  case,  without  perceiving  strong  groimds  for 
the  interposition  6f  a  Court  of  Equity.     To  the  honour  of 
our  country,  the  strict  law  of  England  in  relation  to  the 
liability  of  executors  has  been  relaxed.      Whenever  an 
executor  is  found  honestly  to  have  administered  the  assets^ 
he  will  not  be  made  personally  liable  for  a  devastavk.   Ex- 
ecutors and  administrators,  uninformed  in  the  subtihies  c^ 
the  law,  may  often  be  unjustly  involved  in^ruin  from  a  too 
rigid  adherence  to   the  strict  rules  of  the  common  law* 
The  executors  in  this  case  are  called  on  to  pay  nearly  2,000 
dollars,  for  which  they  have  received  no  consideratiao. 
On  the  ground  of  equity — on  a  full  and  fair  administration 
of  the  estate  of  their  testator,  they  expect  relief. 

If  the  cause  had  gone  to  trial  on  the  pleas  filed  by  die 
executors,  they  must  have  been  exone  rated.  Can  it  be  be- 
lieved then  that  they  would  have  been  willing  to  waive  all 
the  advantages  of  those  pleas,  and  confess  a  judgment  which 
would  bind  them  and  their  estates,  if  they  had  known  die 
effect  of  that  judgment  ?  This  would  have  been  the  most 
illustrious  instance  of  temporary  insanity  ever  manifested. 
They  were  evidently  labouring  under  a  mistaie^  and  when 
they  agreed  to  confess  a  judgment,  they  had  no  idea  diat  it 
would  bind  them  further  than  for  the  assets  of  their  testa- 
tor when  they  should  come  to  their  hands. 

The  fact  as  stated  by  the  respectable  witness,  will  not  be 
disputed.  But  even  from  the  evidence  of  that  witness  him- 
self, it  is  apparent  that  they  calculated  on  assets  xvith  the 
aid  of  the  mortgaged  land*  This  land,  with  a  thousand  or 
twelve  hundred  pounds,  was  sacrificed  for  four  hundred 
pounds,  and  purchased  by  the  mortgagees.  Is  it  equitable 
that  innocent  executors  shall  be  losers,  from  a  miscalcula* 
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tkon  of  the  amount  of  the  assets,  when  they  have  fairly  ad-  mat,  1808. 
ministered  ail  that  ever  came  to  their  hands  ?  Fr^eliuHls 

It  is  admitted  by  Mr.  Caily  that  the  doctrine  of  estoppels         ▼• 
does  not  apply  to  cases  of  fraud  ;  but  is  not  mistaie  equally  Anderson, 
a  ground  for  relief  in  equity  ?  

Cal/j  in  reply.  As  to  the  hardship  of  the  case,  an  exe- 
cutor is  always  the  best  judge  whether  there  are  assets  or 
not ;  and  if  he  will,  rather  than  hazard  a  trial  on  his  plea, 
confess  a  judgment,  where  is  the  hardship  ?  In  this  case, 
the  executors  voluntarily  confessed  a  judgment,  well 
knowing  the  effect  of  it.  Who  can  say  what  would  have 
been  the  verdict  of  the  Jury  ?  Who  can  say  but  that  they 
might  have  found  the  executors  guilty  of  a  devastavit  ?  It 
is  a  fair  conclusion,  from  their  own  conduct,  that  they  were 
conscious  they  could  not  stand  a  trial  by  their  peers.  They 
might  have  confessed  a  judgment  to  the  Freelands  to  pre- 
vent others  from  piu^uing  them  for  a  devastavit  after  the 
way  had  been  opened. 

Estoppels  are  as  effectual  in  equity  as  at  law.  A  Court 
of  equity  may  relieve  against  collateral  matters,  but  it  can- 
not say  that  an  absolute  and  nncoii^/t/iona/ judgment  was 
not  given,  when  it  is  evident  from  the  record  that  sitch 
judgment  was  given. 

.  Friday^  Jttne  3.     The  Judges  delivered  their  opinions. 

Judge  Tucker.  The  bill  charges  that  Clarke  mortgaged 
certain  lands  worth  1,000/.  pr  1,200/.  to  the  Freelands  to 
secure  a  debt  for  which  he  had  also  given  them  his  bond  ; 
that  after  Clarke^ s  death  they  l^rought  suit  against  his  ex- 
ecutors, the  complainants,  on  the  bond  ;  that  they  cm- 
ployed  an  attorney  to  defpnd  the  suit,  to  which  they  filed 
several  pleas,  and  in  particular  the  plea  of  plene  adminis- 
traverunt.  That  when  the  suit  was  about  to  be  tried, 
they  with  their  attorney,  and  the  attorney  for  the  plain- 
tiffs, agreed  that  the  pleas  should  be  relinquished,  and  a 
judgment  entered    when  assets  ;    and  aver,  that  having 
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MAVy  l8oa  fully  administered,  they  would  on  no  odier  consideration 

'^JIJ^^Jj^  ^^^^   relinquished  those  pleas  5  that  they  were  also  im- 

V.         pressed  witl^  a  conviction  that  the  mort;gaged  lands  would 

A^crsoo.   have  overreached  the  balance  due   to  the  Freelands^  who, 

— -— -  they  allege,  offered  their  testator  (as  they  were  informed  by. 

him)  IjOOOA  for  those  lands  ;  which,  however,  have  since 

been  sold  under  a  decree  of  foreclosure,  and  purchased  by 

the  mortgagees  themselves  for  400/. ;  that  the  FrethauU 

have  since  instituted  a  suit  upon  their  executorial  bond 

against  them  for  a  devastavit,  and  pray  aninjuncdoo,  which 

was  granted. 

Process  appears  to  have  been  served  on  both  the  Free- 
la)idsy  who  are  named  defendants  :  but  one  only  an* 
awers  in  the  name  of  both,  styling  himself  sole  representa- 
tive  ofj.  and  A.  Freeland.  No  further  proceedings  were 
had  against  the  other.  A,  F.  insists  that  dieir  attorney 
refused  to  accept  a  confession  of  judgment,  when  assets, 
but  insisted  on  a  general  confession  without  any  qualifica- 
tion whatever,  as  he  was  prepared  to  prove  assets  ;  and 
does  not  admit  that  the  executors  were  under  any  mistake 
on  that  occasion  ;  nor  that  the  appellants  or  either  of 
them,  either  directly  or  indirectly,  made  any  ofier  for  the 
'land  prior  to  the  sale.  To  this  answer  the  plaintiffs  re- 
plied generally.  Mr.  Taylor  the  attorney  for  the  Free*' 
lands,  deposes  that  the  confession  of  judgment  was  enter- 
tered  unconditionally  in  consequence  of  some  proposab 
made  by  him  to  the  attorney  of  the  executors,  who  con- 
sulted his  clients,  who  thereupon  came  into  Court,  to  the 
deponent,  when  it  was  expressly  agreed  by  them  in  pre- 
sence of  their  attorney,  that  if  the  deponent  as  attorney  for 
the  Freelands  would  take  an  unconditional  judgment  bjr 
confession,  and  let  it  rest  until  the  mortgaged  laud  could 
be  sold,  and  credited  on  it,  and  take  judgments  in  several 
other  suits,  in  which  he  was  the  attorney  prosecuting 
^*  xuhen  assetSy^  they,  the  executors,  would  then  do  so, 
and  put  an  end  to  any  further  contest ;  that  he  believes  they 
very  well  understood  that  they  were  confessing  a  judg- 
ment which  would  bind  them  for  the  amount  thereof ;  and 
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that  they  had,  as  they  stated,  sufficient  assets  to  pay,  after  may,  isos. 
receivingyt/^^  credits^  with  the  aid  of  the  mortgaged  lands  ;  *5w*i^^^ 
that  he  well  remembers  that  such  were  his  impressions  at         y. 
the  time,  or  he  would  not  have  acceded  to  their  proposals,  ^^^erwlr? 
for  which  they  appeared  well  pleased,  and  appeared  also  ■' 

from  their  conversation  to  have  no  doubt,  but  if  the 
land  sold  tolerably  well^  that  there  would  be  assets  enough 
to  meet  the  balance.  The  Chancellor  perpetuated  the  in- 
junction as  to  all  but  about  67/.  appearing  to  be  due  from 
them,  upon  an  account  stated,  to  their  testator's  estate. 
From  which  decree  the  Freelands  have  appealed. 

I  have  felt  in  myself,  a  strong  disposition  to  affirm  the 
principle  upon  which  the  Chancellor  must  have  proceeded  in 
pronouncing  his  decree  in  this  cause,  by  relieving  the  de- 
fendants against  the  effect  of  the  judgment  confessed  by 
them,  unconditionally,  beyond  the  assets  of  their  testator, 
in  their  hands  to  be  administered.  If  the  real  value  of  the 
lands  were  equal  to  what  they  state  in  their  bill,  it 
was  a  reasonable  expectation  which  they  cherished  that 
it  would  either  overreach  tba  debt  for  which  the 
lands  were  mortgaged,  or  leave  but  a  small  balance  to  be 
paid  out  of  the  assets  in  their  hands,  if  the  lands  should  sell 
6ven  tolerably  well  ;  and  that  they  would  have  enough  to 
meet  the  deficiency.  The  creditors  having  themselves  be- 
come the  purchasers  of  the  land,  if  it  were  in  fact  worth 
more  than  double  as  much  as  they  gave  for  it,  as  is  charged 
in  the  bill,  it  seems  to  me  against  conscience  that  they 
should  insist  on  retaining  all  the  advantages  they  have  ac- 
quired by  purchasing  the  lands  far  imder  their  value,  and 
by  an  unconditional  judgment  confessed  under  such  reason- 
able expectations,  as  I  have  before  stated.  The  proof  of  . 
the  value  of  the  lands,  it  must  be  confessed,  is  not  made 
out.  On  the  other  hand,  one  of  the  defendants,  who,  pos- 
sibly, might  have  been  the  one  that  made  the  offer  to  the 
testator  of  the  appellees,  never  answered  the  bill  ;  nor 
does  any  reason  appesur  why  he  has  not  answered  it.  Per- 
haps the  Chancellor  erred  in  proceeding  to  make  a  final 
decree  without  an  answer  from  that  defendant.     The  dc- 
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MAY,  1808.  cree  which  he  has  pronounced,  is  not  altogether  such  a  ome 
Freelands  ^  ^  '  could  have  supposed  might  have  been  proper  ;  al- 

▼.         thoutrh  I  think  the  principle  a  good  one,  that  under  all  the 
R<n  til  and     .     ^  ^   , .  f  ,         , 

Anderson.  Circumstances   of  this  case,  the  executors  ought  to  be  re- 

' lieved  from  a  judgment  confessed  under  mistake,  or  misap- 

.   prehension.     There  are  a  number  of  cases  in  the  books, 
where  relief  has  been  granted  upon  this  groimd,  though 
not  one  perhaps,  that  goes  quite  to  the  extent  of  the  present, 
if  the  t^xecutors  really  meant  to  confess  judgment  ^^/tera/^. 
They  swear  in  their  bill  that  they  had  no  such  intention  ; 
their  attorney  is  deceased  ;  but  were  he  living,   I  do  not 
know  that  his  testimony  would  be  admissible,  or  if  admis- 
sible, could  avail  them.      Upon  the  whole,  I  think  the 
merits  of  this  cause  are  not  so  fully  before  this  Court,  as 
that  we  can  pronounce  any  decree  upon  them :  by  sending 
it  back  to  the  Court  of  Chancery,  the  answer  of  James  Free- 
land  may  be  got  at,  and  such  further  light  may,  perhaps,  be 
thrown  upon  the  merits,  that  the  Court,  of  Chancery  may, 
without  injustice  to  either  party,  relieve  the  appellees  from 
the  penaltiesof  a  judgment  against  them  for  a  dtoastaviu 

There  is  another  feature  in  the  cause  which  may  render 
such  a  step  proper  :  relief  is  prayed  against  a  prosecution 
against  them  upon  their  executors'  bond.     It  appears  that 
a  judgment  at  law  was  confessed  in  that  suit,  a  few  days 
after  the  injunction  was  awarded,  not  only  by  the  execu- 
tors but  by  their  securities  also.     The  kuter  cannot  be 
charged  beyond  the  assets  which  came  to  the  hands  of  the 
edk*^  1794^  c^^cutors.(a)     Supposing  the  executors  liable  out  of  their 
ch.  92.  sect,  own  estates  for  the  full  amount  of  the  debt  claimec^  the 
'  ^*  securities  are  still  entided  to  protection  against  the  judg- 

ment obtained  against  them  for  all  that  may  remain  due 
above  the  assets  in  the  executors'  hands.  Ought  not  leave 
to  be  pven  to  them  to  become  parties  to  this  suit,  that  a 
final  decree  may  be  made  in  the  cause,  which  may  ter- 
minate the  whole  contest,  instead  of  leaving  them  exposed 
to  a  judgment,  against  which  they  can  obtain  relief  only  by 
instituting  a  new  suit,  and  perhaps,  going  over  the  whole 
ground  again  ? 
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Upon  the  whole,  I  think  the  present  decree  ought  to  be  may,  I8O6. 
set  aside,  and  the  cause  remanded  to  the  Court  of  Chancery,  p^u^T^^ 
for  the  answer  of  panics  Freeland.  and  such  further  pro-         v. 

Rovftll  and 

ceedings  to  be  had  as  may  enable  that  Court  to  pronounoe   AiSero^ 
a  final  decree  upon  the  merits,  both  in  respect  to  the  pre-    ■ 
sent  parties,  and  all  others  who  may  be  interested  therein. 

Judge  Roane.  The  answer  in  this  case  denies  the 
allegation  in  the  bill  respecting  the  terms  on  which  the 
judgment  was  confessed  ;  and  states,  that  that  confession 
was  unqualified.  This  answer  is  entirely  corroborated  and 
supported  by  the  testimony  of  Mr.  Taylor.  Unless,  there- 
fore, we  say  that  it  is  not  competent  to  an  executor  to  ad- 
mit assets  and  confess  an  unqualified  judgment,  we  can- 
not interfere  in  the  case.  Be$ides  ;  this  confession  was 
founded  on  a  consideration,  namely,  the  ginning  time  for 
the  payment  of  the  money,  as  stated  in  the  deposition  of  the 
witness.  If  the  executors  were  under  any  mistake  touch- 
ing the  state  of  the  assets,  it  is  not  shewn  that  the  appel- 
lants were  any  how  contributing  to  produce  it :  but  it  is 
not  shewn  that  there  was  any  miatake  in  the  business,  and 
the  sale  of  the  land  may  have  been  affected  by  a  fall  in  valuer 
after  the  time  of  the  judgment,  or  by  other  extraneous 
circumstances.  Upon  the  whole,  although  this  \^^  possibly^ 
a  hard  case,  it  is  also  a  naked  one. 

As  to  the  answer  of  James  Freelandy  it  does  not  appear 
by  this  record  that  he  is  still  alive  :  and  if  it  did,  it  is  be- 
lieved to  be  very  usual  for  the  acting  partner  of  a  mercan- 
tile house,  to  answer  for  the  firm  in  cases  of  this  kind. 
The  answer  of  the  other  partn^^^  stating  himself  to  be  the 
acting  partner  was  accepted  and  replied  to  by  the  appellees, 
and  the  case  went  to  trial  without  objection.  It  was  in- 
deed set  down  for  hearing  on  the  motion  of  the  appel- 
lants ;  but  this,  I  presume,  is  always  the  case  in  injunction 
causes,  as  the  defendants  are  in  pursuit  of  their  money. 
But  if  it  were  regular  now  to  require  the  answer  of  the 
other  defendant,  cui  bono  shall  it  be  required  ?  The  ap- 
VoL.  II.  A  E 
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MA.T,  1808.  pellees  indeed  state  that  some  years  hack^  the  appellants  of- 
F^amT^   fered  one  thousand  pounds  for  the  land,  which  offer  was 
V.  not  accepted  ;  and  the  principle  is  clear,  that  an  offer  not 

Anderson,   ^iccepted  is  as  if  it   was  never  made.      If  that  answer, 
'  therefore,  were  now  before  us,  and  came  fully  up  to  the 

charge  in  the  bill,  it  would  prove  nothing  xo  arrest  the  judg- 
ment ;  it  would  not  prove  (according  to  the  appellees'  own 
statement,)  that  the  appellants  were  any  how  aiding  to  de- 
ceive the  appellees  touching  the  value  of  the  land.  If  that 
value  turned  out  on  the  sale  to  be  less  than  was  counted 
upon,  it  arose  from  causes  not  imputable  to  the  appellants, 
who  are  fair  purchasers  thereof  at  public  auction. 

On  the  ground  then  that  under  present  circumstances  it 
would  not  be  regular  to  arrest  this  cause  for  want  of  that 
answer  ;  and  if  it  were,  that  (as  far  as  we  can  judge  from 
the  bill  itself)  it  would  not  vary  the  decision  ultimately  ; 
I  am  of  opinion  to  reject  this  idea,  and  that  the  bill  ought 

to  be  DISMISSED. 

Judge  Fleming.  This  appears  to  be  a  hard  case  on 
the  part  of  the  appellees  ;  but  it  seems  to  have  arisen  from 
their  OMrn  miscalculation,  as  to  the  sufficiency  of  the  assets 
in  their  hands  to  discharge  the  debt,  and  not  from  a  mis- 
conception of  the  effect  of  their  waiving  their  plea  of  fidly 
administered,  and  confessing  an  unconditional  judgment ; 
with  this  only  qualification,  that  it  should  rest  until  the 
mortgaged  land  should  be  sold,  and  the  amount  of  the  sale 
be  credited  on  the  same. 

The  affidavit  of  Mr.  Taylor  is  too  pointed  and  explicit 
to  leave  a  doubt  on  my  mind  but  that  the  executors,  acting 
by  the  advice  of  able  counsel,  thoroughly  understood  that 
if  the  assets  in  their  hands  (including  what  was  to  arise 
from  the  mortgaged  premises,)  should  prove  insufficient  to 
satisfy  the  debt,  they  made  themselves  liable  for  the  defi- 
ciency out  of  their  own  estates. 

As  to  the  charge  in  the  bill  that  1,000/.  had  been  offered 
for  the  land  by  the  appellants,  to  the  testator  in  his  life- 
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time,  there  is  no  proof  of  the  fact ;  and  if  there  had  been  vay»  1808* 
it  could  not  have  availed  them :  because  an  offer  made  and  ^t^^^^T^ 
rejected,  is  not  binding  on  either  party.  And  there  is  no  v. 
suggestion  that  there  was  anything  unfair  in  the  sale  of  the  ArSerson. 
land,  and  therefore  the  circumstance  of  the  mortgagees'  — — — 
having  become  the  purchasers,  cannot  with  propriety  be 
complained  of. 

As  to  the  circumstance  of  James  Freeland  (one  of  die 
partners)  not  having  answered  the  bill,  it  might  have  been 
good  ground  for  arresting  the  proceedings  until  he  should 
have  done  so  ;  but  as  no  exception  was  taken  on  that  ac- 
count, they  cannot  avail  themselves  of  it  in  this  Court. 

I  am  therefore  of  opinion  that  the  decree  is  erroneous, 
and  ought  to  be  reversed,  and  the  appellants  allowed  to 
take  the  benefit  of  their  judgment  on  the  devastavit.  If 
the  securities  in  the  executors'  bond  be  charged  beyond  the  ^ 

assets,  they  may  obtain  relief  in  equity. 

By  the  opinion  of  a  majority  of  the  Court,  (absent  Judge 
Lyons,)  the  decree  of  the  Superior  Court  of  Chancery 
REVERSED  ;  the  injunction  of  the  appellees  dissolved,  and 
their  bill  dismissed. 


General  Rule. — Friday^  June  3,  1808.  After  the 
end  of  this  present  term  all  causes  depending  in  this 
Court  shall  be  called  in  the  order  in  which  they  stand  upon 
the  docket ;  and  such  as  may  be  ready  for  hearing  pur- 
suant to  the  former  rules  of  this  Court,  shall,  unless  good 
cause  be  shewn  to  the  contrary,  be  heard  in  the  same  order 
in  which  they  stand  upon  the  docket,  until  the  whole  shall 
be  gone  through :  and  the  causes  which  shall  be  passed 
over,  shall,  unless  for  some  very  special  reason  appearing 
to  the  Court,  be  put  at  the  end  of  the  docket  of  each 
term. 
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At  the  Term  commencing  in  October,  1808. 
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Judges,  PETER  LYONS^l)  Esquire,  Prendent.      . 
WILLIAM  FLEMING,  Esquire. 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  Esquire. 

Attornet-Gekeral, 

PHILIP  NORBORNE  NICHOLAS,  E«|uire, 


Ellzey  against  Lane's  Executrix.  October^! 

THE  point,  in  this  cause,  upon  which  it  went  off,  was,  A  bill  of  rc- 
that  a  bill  of  review  would  not  lie  to  a  decree  foreclosing  be  brought 
the  equity  of  redemption  in  mortgaged  lands,  before  any  ^^^^^  ^**^  *^^" 
sale  was  made,  and  the  report  of  the  commissioners  re-  to  be  re- 
turned and  confirmed  by  the  Court  of  Chancery,  and  the  J!^veracd  *"iB 

final,  and  the 
--------——-----—-—---—---—--—------—-------—-—-------—---—--—-  parties  out  of 

Court. 
(I)  Judge  Lvoirs  was  absent  the  whole  of  this  term,  having  been 
prevented  from  attending  by  indisposiUon.  tuhttaiSi^y 

prevailing  in 
the  Court  of  Appeals  is  entitled  to  costs^  although,  in  formt  th«  decision  be  against 
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OCTOBER*  parties  completely  out  of  Court.(l)    The  merits  were  not 

>^?^1^,  considered  by  the  Court. 

Eilzey  The  case  fso  far  as  it  respects  the  points  decided)  was 

Lane's  Ex'x.  ^'^  •  ^''^^  brought  a  suit  in  the  late  High  Coiut  of  Chan- 

— — — ^  eery,  against  Eilzey^  to  foreclose  the  equity  of  redemptioa 
in  mortgaged  lands ;  the  bill  was  taken  for  confessed  for 
want  of  an  appearance  ;  and  a  decree  entered,  in  the  usual 
form,  for  a  sale  of  the  lands  by  commissioners,  who  were 
directed  to  report  to  the  Court,  &c.  Before  any  sale  was 
effected,  EUzey^  by  leave  of  the  Court,  filed  a  bill  of  re- 
view, charging  that  the  conveyance  of  the  land  was  ob- 
tained by  Lane  upon  an  usurious  consideration,  calling 
upon  him  to  make  a  discover}',  and  praying  to  be  released 
from  the  interest  under  the  act  of  Assembly ,(2)  and  that  a 
reasonable  time,  to  make  sale  of  the  land,  might  be  al- 
lowed. Lane  answered,  and  denied  that  die  contract  was 
usurious.  The  Chancellor,  however,  upon  the  circum- 
stances^ (no  depositions  having  been  taken  in  the  cause  to 
support  the  charge  of  usury,)  was  of  opinion  that  the  con- 
tract was  usurious,  and,  pursuing'  the  prayer  of  EUzey^s 
Hiiy  decreed  that  he  should  be  released  from  the  interest, 
and  gave  time  for  the  sale  of  the  land,  by  commissioners 
appointed  by  the  Court.  From  this  decree  EUzey  ap- 
pealed. 

This  cause  was  argued  by  the  Attorney-General  for  the 
appellant,  and  by  Edmund  J.  Lee  and  Wirt  for  the  appellee. 
Various  points  were  made  by  the  counsel  on  both  sides. 
On  the  merits^  the  principal  question  was,  whether,  as  EU- 
zey had  gone  into  a  Court  of  Chancery  for  a  discovery  of 
the  usurious  contract  from  the  oath  of  Lane^  he  could  ob- 


(1)  See  the  case  of  Fairfax  v.  Mute's  Executort,  antes  p.  558. 
a  similar  decree  was  considered  as  interlocutory  only. 

(S)  See  Mev.  Code,  vol  1.  c  31.  p.  37.  8. 3.  and  ib.  c  319.  p.  367.  •.  3. 
Munelaw. 
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tun  any  other  relief  than  a  discharge  from  the  interest  of  octobek, 
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the  debt,  pursuant  to  the  prayer  of  his  bill ,  or  whether,  as  .^^^  ^^^ 
the  usury  was  proved  (as  was  contended)  independently  of,      EUzey 
and  in  opposition  to,  the  answer,  the  defendant  (Lane)  Lane's  Ex'x. 

should  not  be  subjected  to  all  the  penalties  of  the  act.  ■■ 

As  to  the  propriety  of  allowing  a  bill  of  review  in  the 
stage  of  the  proceedings  at  which  this  was  filed,  it  was 
said,  that  the  case  of  Fairfax  v.  Muse*s  Executors^(a)  (a)  AfOt,  p. 
having  settled  the  point,  that  a  jdecree  to  foreclose  the 
equity  of  redemption  in  mortgaged  property  was  but  inter- 
locutory ^  until  a  sale  had  taken  place  by  commissioners, 
and  their  report  had  been  returned  and  confirmed  by  the 
Chancellor,  the  only  inquiry  was,  whether  a  bill  of  review 
would  lie  in  any  case  till  a  Jinal  decree.  To  prove  that  it 
would  not,  the  following  authorities  were  cited :   1  Har* 

Chancery  Practice^  652.(A)  Ibid.  169.(c)  MitfortTs  Plead-  (b)  8th  Da^ 
^ft    t^.<  f*\  ^"^  edit,  or, 

mgs^  re.  81.(1)  439.  j,^.  • 

rand^i  edit. 

^ '  under  the 

head    "  Of 

(I)  See  ««  Pleadings  and  Observations  on  Bills  of  Review,''  1  Etpiity  'J^J!if„g  ^. 
Pleader^  347    Dubl.  edit  1796.    See  also  the  case  of  Gould  v.  Tancrtd,  2  erett,** 
Jtk,  [533  ]  548.  in  which  Ld.  Mardwich  sUtes  the  grounds  upon  which  ^f^ J^*.**  ^^*^ 
bills  of  review  may  be  brought,  and  the  constant  method  pursued  by  ^^    ^^^  * 
both  parties  ;   which  is  such,  "  that  in  effect  you  cannot  bring  a  bill  of  rand**  edit* 
*•  review  without  having  the  leave  of  the  Court  in  some  shape ;"  for  if  it  under   head 
be  for  matter  apparent  in  the  body  of  the  decree,  then  upon  the  de-  jj^^^ /» 
fendant's  pleading  the  former  decree,  and  demurring  against  opening 
the  enrolment,  (which  is  the  constant  course  in  England^)  the  Court 
judges  whether  there  be  any  grounds  for  opening  such  enrpbnent ;  if, 
for  new  matter,  then,  upon  application  for  leave  to  bring  a  bill  of  re- 
view, the  Court  will  judge  whether  there  be  any  foundation  for  such 
leave.    But,  in  Virgima,  the  practice  is,  to  apply  for  leave  to  file  a  bill 
of  review  in  the  first  instance,  whether  it  be  for  error  apparent  in  the 
body  of  the  decree,  (Mitford**  Pieadingt,  78.  1  Mar.  Ch.  Prac.  452.  Far- 
raruTt  edit  I  Eq.  Pieader,  348.)  or,  upon  a  misuke  in  conscience,  upon 
the  proof  before  the  Chancellor ;  and  that  is  the  usual  course  (1  RoU.  Abr. 
382. 1  Hot.  Ch.  Praet,  352,  353.  Farrand't  edit.  1  Eq.  Pleader^  348.  4  Viru 
408.  pi.  4.)  Or,  upon  discovery  of  new  matter  since  the  decree  was  pro- 
nounced. {Mitford**  Pleadingty  78.  1  Ifar.  Ch.  Prac.  352.  Farrand't  edit. 
X^'  Pleader,  34A.  4  Fin.  407.  let  (Z).)  The  Chancellor,  either  in  term 
time  or  in  vacation,  may  award  a  tupertedeat  to  stay  proceedings  on  the 
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Fridat/j  October  7.    The  Judges  delivered  tfidr  opi- 
nions. 

Ellze^ 

Lane's  Ex'x.      J^^g®  TucKER.    This  was  a  bill  of  review  to  an  inter- 

— — —  locutoiy  decree  of  the  Hig^  Court  of  Chancery  for  die 
sale  of  certain  mortgaged  premises;  in  which  suit  the 
mortgagor,  though  duly  served  with  notice  of  the  decree 
ntsiy  put  in  no  answer ;  whereupon  the  bill  was  taken  for 
confessed,  and  a  decree  of  foreclosvire  made  in  the  usual 
form,  Mat/  26,  1801.  The  bill  of  review  was  received  by 
the  Court,  March  2,  1802.  The  sale  had  not  been  made^ 
nor  any  final  decree  pronounced.  It  is  unnecessary  to 
state  the  grounds  upon  which  the  bill  of  review  was  ad* 
mitted,  as  a  previous  question  arises,  whedier  such  a  bil 
was  admissible,  at  that  stage  of  the  proceedings. 

(a)  Jnte,  p.  In  the  case  of  Fairfax  v.  Muse^s  Executors,  last  term,(a) 
this  Court  decided,  that  a  decree  of  foreclosure  and  sale  of 
mortgaged  estate,  unless  the  debt  were  paid  by  sl  certain 
day,  was  not  ajifiai  decree ;  and  for  that  reason  dismissed 
an  appeal  which  had  been  allowed  by  the  Chancellor  during 

(h)  I  Btn.  vacation.  In  the  case  of  Boxvyer  v.  Lewis, {]>)  the  ques* 
"^'  *  tion  occurred  whether  a  bill  of  review  will  lie  before  a 
fnal  decree  made  in  the  cause.  On  that  occasion  I  deli- 
vered my  opinion  that  it  would  not,  for  the  reasons  there 
mentioned,  to  which  I  beg  leave  to  refer ;  and  I  believe 
there  was  no  difference  of  opinion  in  the  Court*  Consi- 
dering the  bill,  in  the  present  case,  as  a  bill  of  review, 
properly  so  called,  I  am  of  opinion  it  was  prematurely 
granted ;  a  supplemental  bill,  in  nature  of  a  bill  of  review, 
is  to  be  allowed  only  where  new  matter  has  been  discov^^ 
since  the  decree :  that  is  not  the  case  here.  The  decree 
not  being^no/,  might  have  been  altered  upon  a  re-hearing, 


orig^ntl  decree,  pending^  the  bill  of  review.  Re^.  C^de^  yfA.  1.  c  64.  s. 
60.  p.  68,  69.  And  the  practice  of  the  County  Courts^  in  Clnn«eiy  eaac^ 
8ball  conform  to  that  of  the  Higii  Cotirt  of  Chaaeerj  ia  Uke  tmtB,  JM 
eode^  voL  L  c.  67.  i.  69.  p.  92. 
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sufficient  matter  to  reverse  it  appearing  upon  the  former  v^^^  ^^^ 

proceeding8.(^)    And  there  must  be  a  petition  for  such      EUiey 
re.hearing.(c)  Lan«5'sWx* 

In  order  to  come  at  the  merits  of  this  case,  which,  as  •    " 

for  as  they  have  been  spoken  to,  has  been  very  ably  ar-  ^^/^^  y' 
gued  on  both  sides,  I  was  willing  to  see  whether  this  bill  Machaonh. 
could  be  considered  in  the  nature  of  a  cross-bill,  to  the  bill  Pleadings,  83« 
for  foreclosing  j  and  if  the  defendant  in  that  suit  had  put  ?  ^^  i^^}! 

^  '^       tn  arguendo^ 

in  his  answer  to  the  bill  to  foreclose,  I  probably  should  per  Yorke* 
have  struggled  hard,  (though  possibly  without  success,)  5^  ^'' 
for  such  an  interpretation.    But  this  he  has  never  done,  Moore,  v. 
and  consequently  he  is  not  entitled  to  any  favour  in  that 
way.     I  am  therefore  constrained,  without  giving  any  opi- 
nion on  the  merits,  to  say,  that  the  bill  of  review  was  im- 
properly admitted  by  the  Chancellor,  and  therefore,  that 
the  decree  be  reversed,  and  the  bill  dismissed  with  costs. 

Judge  Roane  concurred  in  the  opinion,  that  the  bill  had 
been  improperly  received  as  a  bill  of  review,  the  decree 
sought  to  be  reviewed  and  reversed,  not  having  been  final ; 
and  that  the  bill  ought  to  be  dismissed. 

Judge  Fleming.  It  seems  new  a  well  setded  principle, 
that  a  bill  of  review  may  not  be  brought,  (and  if  brought 
cannot  be  sustained,)  until  the  decree  sought  to  be  revtew" 
ed  and  reversed  be  final,  and  the  parties  out  of  Court ;  and 
then  can  be  sustained  on  two  grounds  only:  1st.  Where 
error  of  law  is  apparent  upon  the  record ;  and  2dly.  Upon 
discovery  of  some  new  matter ;  and  in  the  latter  case,  the 
plaintiff  in  the  bill  of  review  must  obtain  the  previous 
leave  of  the  Court  for  filing  such  bill ;  and  the  leave  of  the 
Court  is  never  obtained,  but  upon  allegation,  upon  oath, 
that  the  new  matter  could  not  be  produced  or  used  by  the 
party  preferring  this  bill,  at  tlie  time  the  decree  was  pro- 
nounced :  and  the  Court,  upon  the  new  matter  being  disco- 
vered, will  decide  upon  its  relevancy  or  irrelevancy  \  and 

Vol.  rr.  4,  F 
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ocTOBsm«    permission  to  file  such  bill  of  review  will  accordingly  de« 

V  '  y  pend  upon  such  decision. 

EUsey  Forgetfulness  or  negligence  of  parties,  under  no  inca- 

Lane's  Ex'x.  pacity,  is  no  foundation  for  a  bill  of  review. 

'  ■  It  is  unnecessary  to  consider  the  doctrine  of  supple- 
mental bills,  in  the  nature  of  bills  of  review,  as  it  does  not 
apply  in  the  case  before  us ;  and  the  bill,  now  the  subject  of 
discussion,  having  been  prematurely  brought,  before  a  final 
decree,  must,  agreeable  to  the  first  principle  above  laid 
down,  be  dismissed. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decree 
of  the  Superior  Court  of  Chancery  reversed,  and  the  bill 
of  review  filed  by  EUzty^  dismissed,  at  his  costs. 

EUzey  being  the  appellant^  in  this  Court,  and  the  decree 
of  the  Superior  Court  of  Chancery  having  been  reversed^ 
I  Wirt  said,  he  undei^tood  that,  according  to  the  usual 
course,  the  clerk  would  tax  the  costs  against  the  appellee, 
{Loners  Executrix,)  although  she  substantially  prevailed* 
This  would  not  be  equitable,  inasmuch  as  the  error  wa« 
produced  by  EUzey  himself,  in  filing  a  bill  of  review  im- 
properly ;  and  for  another  reason,  that  he  took  an  appeal 
from  a  decree  which  gave  him  every  thing  he  asked  for  in 
his  bilL 

By  all  the  Judges.  The  appellee  having  substantially 
prevailed,  let  the  decree  be  reversed  at  the  costs  of  the  ap' 
pellant.(l) 


(1)  In  Maniz  v.  EkndUy^  mte,  p.  308.  the  ftame  pr'mc^  wm  adopted. 
There  the  judgment  of  the  District  Court,  firom  which  Mdittz  took  an 
appeal,  was  reversed  and  reformed ;  but»  as  he  substantially  prevailed, 
he  reoovered  his  costs. 
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Allen  against  Belches  and  others.  Friday, 

**  October  7. 

THE  principle  settled  in  Fairfax  v.  Mus^m  Execu-  A    decree 
tors^(a)  and  recognised  in  the  preceding  case  of  Ellzey  v.  tJTt^^of 
Lanfa  Executrix^  decided  the  present  cause.     It  was  Jm  redemption 
appeal  to  the  Superior  Court  of  Chancery  for  the  Wii-  property, 
Ramshirgh  District,  taken  by  the  defendants  from  a  decree  ^^^^\ 

of  the  County  Court  of  Sussex,  foreclosing  the  equity  of  iionew  to 

/  J  .  J  .    .  make  »*lc. 

redemption  in  mortgaged  premises,  and  appointing  com-  ^^c.  is  but  in- 

missioners  to  make  sale,  &c    The  ChanceUor  dismissed  ^^^^^'''*^' 

the  bill  for  want  of  proper  parties,  and  the  complainant  in  peid  cannot 

the  Court  below  (the  appellee  in  the  Superior  Court  of  j^^  ^  c^ty 

Chancery)  took    an  appeal  to  this  Court.     But,  on  the  Courts  from 

8ucn  decree* 
ground  that  the  decree  of  the  County  Court  was  but  inter-  even  in  term 

hcutory^  and  that  the  law  did  not  authorise  appeals  from  ^T  Ant 

such  decrees  of  County  Courts^  even  during  term  time,(A)  558. 

it  was  decided  that  the  Superior  Court  of  Chancery  had  cvie,^oI.T 

no  jurisdiction  of  the  cause,  and  should  have  dismissed  ^*  223.  p. 

the  appeal. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decree 
of  the  Superior  Court  of  Chancery  reversed,  and  appeal 
from  the  County  Court  dismissed. 


Hordes  Executrix  against  Dishman.  ck^^i 

DISH  MAN  (the  appellee)  brought  an  action  of  trespass  In  trespast 

claw 


qwxre  clausumfregit  against  Hord  (the  testator  of  the  ap-  ^^^ 


uain 


the  plaintiff 
declared  for  that  vthereat,  &c.  the  defendant  pleaded  not  guilty  as  to  the  whole  trespass 
and  a  special  plea  of  justlncation ;  the  plaintiiT  joined  issue  on  the  first  plea,  and  de- 
murred to  the  sec<»nd ;  the  demurrer  having  been  sustained,  a  verdict  aitd  judgment 
were  rendered  for  the  plaintifK,  on  the  firsl  plea  and  "^ssue  ;  but  the  judgement  was  re- 
rersed  on  account  of  the  msufficiency  of  the  declaratioo,  there  XKing  no  potiti^ 
averment 
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^m^  pellant)  in  the  County  Court  of  Euex.    The  dedaratioa 
v,^»\-^^  is  as  follows :  **  yohn  Dishman  complains  of  yohn  Hordy 
Hord'g  £»'x  «  now  in  custody,  &c.  of  a  pica,  for  that  whereas  the   said 
Dlshroan.    **  defendant,  on  the  1st  day  of  June^  1801,  at  the  County 
'       "aforesaid,  with  force  and  arms,  the  close  of  the  said 
**  plaintiff  broke  and  entered,  and  the  grass  there  growing 
*^  to  the  value  of  SOL  trod  down  and  consumed  widi  his 
"  feet  and  the  feet  of  his  servants,  horses  and  cattle,  by  his 
'^  and  their  walking  thereon,  and  the  earth  and  soil  thereof 
^  tore  up  and  plowed,  and  the  wheat  of  die  said  pUintiff 
"  diereon  growing  to  the  value  of  100/.  cut  down,  and  to  lus 
^^  own  proper  use  did  convert  and  dispose,  and  the  goods 
^^  and  chattels  of  the  said  pldntiff,  to  wit ;  three  beds  of 
**  the  value  of  60/.  twelve  chairs  of  the  value  of  12A  and 
'^  1000  lbs.  of  bacon  of  the  value  of  50/.  did  take,  seize, 
**  carry  away  and  convert,  and  dispose  of  to  his  own  pro- 
^^  per  use,  and  also  continuing  the  ssud  trespass,  as  to 
^^  the  sdd  treading  down  and  consuming  the  said  grass, 
^^  and  tearing  up  and  plowing  the  said  eardi  and  soil* 
^^  and  cutting  down  and  converting  the  wheat  of  tlie  said 
"  plaintiff,  thereon  growing,  at  divers  days  and  times, 
**  from  the  said  1st  day  of  June^^  to  the  21st  day  of  said 
'^  month  then  next  following,  and  other  wrongs^  &c.  to  the 
^^  great  damage,  &c«  and  against  the  peace,  &c«  to  the  jdain* 
"  tiff's  damage  of  500/." 

The  defendant,  *^  as  to  the  breaking  and  entering^  with 
^^ force  and  armSy  the  chse  of  the  plaintiff^  and  ako  the 
**  whole  of  the  trespass  alleged  by  the  plaintiffy  in  his 
** declaration^^  pleaded  not  guilty ^  and  tendered  an  issue 
to  the  country.  And,  for  further  plea,  justified  under  a 
process  of  execution,  issued  from  the  clerk's  office  of  Essex 
County  Court ;  (which  process  is  set  out  in  hcec  verba^  and 
purports  to  be  authorised  by  a  decree  of  the  High  Cpurt  of 
Chancery,  "  as  appeareth  by  the  decree  above  prefixed i^) 
but  the  decree  is  in  no  other  manner  set  out,  than  by  way 
of  recital  in  the  process  of  execution.  The  plea  further 
states,  that  the  above  process  was  delivered  to  the  deputy 
sheriff  to  be  duly  executed ;  wliich  was  accordingly  done, 
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seisin  in  the  tenement,  in  the  writ  mentioned,  as  by  the  .,^^^  J^ 
return  of  the  said  deputy  will  more  fully  appear;  which  Herd's  Ex'x 
•ntry  is  the  same,  &c.  absque  hoc^  &Pc.  and  concludes  with    Dishinaii^ 
«  verification. 

The  entry  then  proceeds,  ^'^^  general  replication  and  it- 
**  sue  as  to  the  plea  of  not  guilty,  and  general  demurrer  as 
^  to  the  second  plea,  ond  Joinder  in  demurrer.'* 

On  argument,  the  Court  sustained  the  demurrer  to  the 
second  plea,  and  immediately  afterwards  directed  a  Jury 
to  be  impanelled  to  try  the  issue  on  the  first ;  who  found 
that  the  defendant  was  ^^  guilty  qf  the  trespass^  breaking 
**  and  entering  the  close  of  the  plaintiff  in  such  manner  and 
^form^as  the  plaintiff  against  him  had  declared^^  and  as- 
sessed the  plaintiff's  damages,  "by  means  thereof,"  to 
sixty  pounds,  for  which  sum,  and  costs,  judgment  was 
rendered. 

Hord  obtained  a  writ  of  supersedeas  from  the  District 
Court ;  where,  the  judgment  of  the  County  Court  being 
aflhined,  he  took  an  appeal  to  this  Coiut. 


Warden^  for  the  'appellant.  The  question  is,  who  was 
the  trespasser  ?  The  sheriff  being  a  ministerial  officer,  and 
having  an  execution  in  his  hands,  emanating  from  a  Court 
of  competent  jurisdiction,  which  had  power  to  command 
him,  what  was  he  to  do  ?  He  was  not  to  look  into  the 
authority  of  the  Court,  but  to  perform  that  which  the  writ 
commanded.  He  could,  therefore,  be  no  trespasser.  If 
the  proceedings  were  wrong,  the  defendant  should  have 
moved  the  Court  to  quash  the  execution;  the  plaintiff 
cannot  be  a  trespasser,  when  he  is  put  in  possession  by  the 
proper  officer.  The  question  whether  he  was  legally  put 
in  possession  or  not,  is  not  for  him  to  decide. 

The  demurrer,  he  contended,  was  irregular,  and  amount- 
ed to  nothing.  It  should  have  been  dravm  up  at  full  length ; 
and  then  the  party  could  only  have  insisted  upon  such 
flatters  as  he  had  stated  as  causes  of  demurrer. 


I 
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oeroBts,        Wkkhamy  for  the  appellee.    The  single  question,  itt  the 

y^^^i^^  cause  is,  whether  a  person  suing  out  a  writ,  can  jtut^ 

Hordes  Ex'x  himself  by  averring  die  writ,  and  the  writ  only*    The  dl»- 

Dishman.    Action  is  this :  where  a  sheriff  has  a  writ  delivered  to  kim^ 

'    ■  "    '       it  is  a  suflBcient  authority,  and  he  may  justify  himself  bj 

shewing  it ;  but  if  a  stranger,  or  any-  person,  other  Aian 

the  officer  be  sued,  he  must  shew  the  judicial  act,  on  which 

die  writ  was  founded ;  he  must  shew  from  what  Court  it 

emanated,  and  that  it  was  warranted  by  the  judgment  or 

(a)    1  L(L  decree  of  such  Court«(a)    A  mere  rcci/a/ of  a  judgment  or 

509^ri>tofi  decree,  as  in  this  case,  b  not  sufficient.     If  the  decree  had 

J  ^^ ^   '***'  **^  ^^^  "*  *^  P*^**  **  plaintiff  would  have  replied, 

Pbiiipty.  Bi'  as  was  the  fact,  that  diere  was  no  decree  to  warrant  the 

994.    5^A^^^^^^^">    '^  appeal  to  a  Superior  Court   being  then 

▼.  Bouther,  depending. 

442.  See  al-      It  is  objected  that  the  demurrer  is  informaL     Admit 

£ip^7wi  ^^  ^^  ^^  ^  *^  ^^^»  ^^  ^^^  "®^  *^*^  *^  defendant  in  the 
Martin  r,     Court  below ;  die  Court  will  m  back  to  the  first  fault, 

l^jdeer  and  • 

oUiera.    1     which  is  in  the  plea.     The  defendant  put  in  an  informal 
^/7^  **y  ^  plea,  and  the  plaindff  an  informal  demurrer.   But  according 
The  Earl  ofto  the  practice  of  this  country,  the  word  **  demurrer ^^  put 
jmd^^oiheps  ^°  ^^^  tenus  has  been  held  sufficient.     In  various  instances, 
v.  Vale,  and  it  has  been  decided  by  this  Court,  that  the  wqrds  "  not 
there  Cited.  g^^^V^^  ^^^  sufficient  as  a  plea  of  the  general  issue. 
The  act  of  Assembly  which  requires  the  causes  of  demur- 
rer to  be  specially  assigned,  applies  only  to  those  cases 
where  the  demurrer  is  for  want  of  form  and  not  of  sub' 
stance.    This  was  a  bad  plea  in  substance  ;  and  the  most 
that  can  be  said,  is,  diat  the  word  "  demurrer^^  shall  be 
taken  as  a  general  demurrers  in  which  case  it  is  not  neces- 
sary to  assign  any  causes. 

I  Warden^  in  reply.     The  execution  recited  in  the  plea, 

speaks  of  a  decree  above  prefixed^  which  is  as  good  as  if  it 
had  been  set  out  at  full  length. 


i      h. 
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Ttsfidatfy  Cktober  11.    The  Judges  delivered  their  epi*   eeT^sm, 

Judge  TucKSiu  This  was  an  action  of  trespass  ifuart 
•lausum  frtgity  brought  by  yo/m  Dishman  against  John 
ffordy  for  breaking  and  entering  his  close,  and  treading 
down  his  grass,  and  ploughing  up  the  earth,  and  the  scmI 
thereof,  and  cutting  down  his  wheat  thereon  growing,  and 
convert^ig  the  same  to  his  own  use ;  and  taking  and  carry- 
ing away,  and  disposing  of  three  beds,  twelve  chairs,  and 
lOOCAbs*  of  bacon,  of  the  plaintiffs,  and  converting  the  same 
to  his  own  use ;  with  a  cotUinuando  from  the  Jirst  to  the 
31st  day  of  June;  uid  other  wrong's  done  to  the  plaintiff^ 
to  his  damage  500^ 

The  defendant,  as  to  the  breaking  and  entering  and  the 
whole  trespass  alleged,  pleaded,  first,  not  guilty ;  and  for 
further  plea,  he  said,  that  before  the  time  of  entering  upon 
the  close  aforesaid,  to  wit,  on  the  twelfih  day  of  yune^  in 
the  same  year,  he,  the  defendant,  sued  out  of  the  oflice  of 
die  Court  of  Essex  County,  a  writ  in  these  words :  The 
Commonwealth,  &c.  Whereas  yohn  Hord  hath,  as  ap^ 
peareth  by  the  decree  above  prefixed^  (which  decree  is  no 
OTHERWISE  mentioned  or  set  forth  in  the  plea,)  recovered 
against  Samuel  Dishman^  (and  twenty-three  other  persons, 
whose  names  are  set  forth,)  his  right  and  seisin,  &c»  of  one 
tenement,  &c.  in  the  County  of  Essex^  therefore  the  sheriff 
is  commanded  to  cause  the  defendants  as  before  named,  to 
restore  to  the  said  John  Hord  the  tenement,  so  that  he 
have  his  seisin  thereof,  &c.  and  also,  that  he  dause  to  be 
made  the  sum  of  forty  cents  for  the  costs  of  that  writ, 
and  also  his  legal  fees  for  serving  the  same ;  which  said 
writ  afterwards  was  delivered  to  a  sheriff  of  the  said 
Coimty  to  execute,  by  virtue  whereof  i?.  H.  one  of  the 
deputy  sheriffs  of  that  County,  restored  to  the  said  Jofm 
die*  tenement  sdbresaid,  as  by  return  of  the  said  deputy  wilt 
morefttUy  appear ;  which  said  entry  is  the  same  of  which 
the  said  John  Dishman  now  complains :  without  this,  &c* 
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#o«oBBm*    and  oondudes  with  a  venficafion:  .wherefore,  he  pHiys 
1606. 

judgment,  &c«  To  which  plea  the  plaintiff  demurred  ^^ne-' 


Hord'sEx'jtf  rally.     The  Court  gave  judgment  for  the  plaintiff.     And 

DitbiiMm    ^^  ^^  trial  of  the  issue  joined^  <hi  the  first  plea,  the  Jury 

— —  found  a  verdict  for  the  pUuntiff,  with  60/.  damages ;   for 

which  the  plaintiff  had  judgment,  which  was  affirmed  in 

the  District  Court* 

It  was  observed  by  the  counsel  for  the  appellant,  though 
the  observation  was  certainly  against  his  client,  that  this 
plea  ought  to  have  Concluded  to  the  country.  But  adl  spe- 
cial pleas  in  bar,  where  any  new  matter,  not  before  appa- 
rent upon  the  record,  is  alleged,  ought  to  conclude  as  this 
docs,  with  a  verification,  and  a  submission  to  the  judgment 
of  the  Court  upon  the  matter  so  alleged :  which  the  oppo- 
site party  may  either  take  issue  upon  by  a  total  denial  of 
the  facts  alleged ;  or  confess  and  avoid  them ;  or  admit 
them  to  be  true,  but  deny  their  sufficiency  in  law  to  avtail 
the  party ;  as  the  plaintiff  has  done  in  the  present  case  by  a 
demurrer. 

As  this  is  a  general  demurrer .^  no  defect  in  the  plea  that 
is  not  matter  of  substance  is  to  be  regarded.    The  objec- 
tion insisted  on  by  the  counsel  for  the  appellee  is,  that  tiie 
defendant  not  being  an  officer  should  have  pleaded  Ae  re% 
cord  of  recovery,  especially  it  being  his  own  suit :  and  the 
(a)    1  Ld.   *vithority  in  Britton  v.  Cole{a)  is  expressly  to  this  effect; 
Mapn,m.    and  is  confirmed  by  those  in  1  Stra.  509<*)  %Stra.  992.(c) 
Binm^  s^d  2  Wtk.  SS5.(d)  and  by  the  precedent  in  LUty^s  JEtUriei^ 

bLc^^^  ^  ^^'  ^^  words  in  the  execution,  as  appeareth  hy  the  de- 
(d)  Pcrkin  v.  cree  above  prefixed^  are  perfectly  iminteUtgible  of  them- 
Cr^  selves,  and  do  not  aid  this  omission,  any  more  than  the 
usual  words,  "  whereof  he  ia  convictf  as  appears  to  us  rf 
^^  record^'*  would  any  other  execution.  The  reason  why 
the  party  must  plead  in  this  manner^  is,  because  he  b  ne- 
cessarily supposed  to  be  conusant  of  his  own  suit;  aad  pos- 
sibly, he  may  have  obtained  a  judg^fnent  before  a  Court  not 
having  jurisdiction  of  the  case ;  in  which  case  both  the 
officer  and  the  party  will  be  trespassevs.    Or  he  md^  have 
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obtftined  a  judgment  irregularly,  and  thereupon  sued  out    octovkb, 

execution,  in  which  case  if  the  judgment  be  afterwards  va-   \^0^^'^' 

cated  for  irregularity,  although  the  officer  ahall  be  excused,  Hord's  Ejc*x 

the  party  shall  not.(a)    And  the  record  in  this  very  case    iHshinan. 

^hews  the  propriety  of  the  rule.     For,  from  the  exhibits  '■'  '     '  ' . 

made  a  part  thereof  by  the  clerk,  it  appears  that  the  decree  334^  335 

referred  to  in  tjie  execution,  was  not  a  decree  of  Essex  ^rkin    v. 
^         ^  ,  -  .       .         ,     .  ,  r  Proctor  ana 

Court,  from  whence  the  execution  issued ;  but  a  decree  of  Gretn. 

the  High  Court  0/ Chancery y  from  which  the  sheriff,  in  his 
return,  acknowledges  he  had  received  notice  under  the 
hand  of  the  clerk  of  that  Court,  that  there  was  an  appeal. 
A  stronger  case  could  not  have  occurred  to  evince  the 
soundness  of  the  rule  in  such  cases. 

But  this  is  not  the  only  objection  to  the  plea  which 
strikes  me.  The  trespass  is  alleged  to  have  been  commit-^ 
ted  on  the  first  day  of  yune,  with  a  continuando  to  the 
21st.  The  justification  is  under  a  writ  bearing  date  the 
twelfth  day  of  June.  The  trespass  from  the  first  day  of 
June  to  the  12th  is  not  answered :  the  plea  is  consequently  ^ 
bad  for  that  reason  also.  But  further:  the  trespass  in 
taking  away  three  beds,  twelve  chairs,  and  lOOCMbs.  of  ba-* 
con,  and  converting  the  same  to  his  own  use,  is  not  an-^ 
^wered,  nor  any  notice  taken  of  it,  in  any  way  whatsoever, 
in  the  second  plea ;  which,  were  there  no  other  objection, 
would  vitiate  it  entirely.  I  therefore  think  the  judgment 
must  be  affirmed,  unless  there  be  some  incurable  fault  in 
the  declaration ;  to  which  no  exception  whatever  was  taken 
in  the  argument  at  the  bar,  nor  did  any  occiu*  to  myself, 
until  it  was  mentioned  by  the  presiding  Judge.  The  ob- 
jection b  to  the  word  whereas  in  the  beginning  of  the  de- 
claration, which,  according  to  ancient  precedents  ih  th^ 
Court  of  King's  Bench  in  England^  has  been  held  to  be 
^tal,  even  afier  a  verdidt.(*)  The  Court  of  Common  (*)  1  Roll 
Phas  h«ve  struggled  hard  against  this  exception,  holding  j^Xatntf 
that  the  dedaradon  was  aided  by  the  original  writ.(c)  And  M13.  IhbU 


T.  Edmu/A. 
1  Stra.  621. 

Hapn.  1413.  in  margine.  ^^^re- 

Vou  II.  4  6 
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OCTOBER,  V  the  King's  Bench  have  so  far  shewn  a  disposition  to  <&<^ 
1808 

^  regard  this  nicety,  that  in  the  case  of  Douglas  v*  Hall^ 


Hord*s  Ex'x  which  was  a  writ  of  error  to  a  judgment  in  the  Common 
Dishman.    Pleas,  wherein  a  verdict  had  been  rendered  for  the  plaia- 
'  tiff,  all  the  Judges  of  K.  B.  seemed  to  incline  to  affirm  the 

judgment.     And  the  reporter  adds,  ^^'To  be  spoken  tD 
*'  again/*  "  But  I  suppose  it  never  was  spoken  to  again, 
'^  the  plaintiff  in  error  seeing  the  Court  incline  against 
(d)   1  mu.  "  him."(a)    In  the  case  of  Ballard  v.  Leaveli^{b)  in  tiiis 
C^)  Oct.  1805  Court,  which  was  after  verdict,  two  of  the  Judges  seemed 
MS.  to  consider  the  objection  as  fatal ;  a  third  thought  the  word 

whereas  might  be  rejected  as  surplusage ;  the  fourth 
thought  the  defect  cured  by  the  statute  of  jeofails.  I  did 
not  sit  in  that  cause.  But  in  this  case  there  is  a  general 
demurrer ;  and  the  doctrine  and  practice  has  been  too  long 
established  to  be  shaken  upon  a  general  demurrer  by  the 
plaintiff  to  the  defendant's  plea,  the  rule  being,  that  he  who 
commits  the  first  fault  in  pleading,  shall  never  have  judg* 
(c)  1  WiU.  ment  in  his  favour  upon  a  general  demiUTer.(c)  Upon 
^^'  these  grounds  I  am  of  opinion,  that  the  District  Court 

ought  to  have  given  judgment  for  the  defendant  on  the 
demurrer ;  not  because  his  plea  was  good,  either  in  form 
or  substance ;  but  that  the  plaintiff's  counsel,  by  demur- 
ring to  it,  has  exposed  his  own  faulty  declaration  to  the 
scrutiny  of  the  Court. 

Judg^ Roane.     On  the  point  of  the  quodcum^  the  de* 
claration,  in  the  present  case,  is  precisely  like  the  one  in 
(£)  Oct.  1805,  the  case  of  Ballard  v.  LeavelU{d)    In  that  case,  I  declared 
*  it  as  my  opinion,  on  due  deliberation,  that  for  dus  cause^ 

the  declaration  was  faulty  in  substance,  because  nodung 
was  positively  averred,  nor  put  in  issue :  that  the  aver* 
ment,  beii\g  the  substance  and  gist  of  the  action,  the  omis* 
sion  of  it  was  not  cured  by  the  statute  of  jeofails ;  and  that 
the  plaintiff  could  not  have  judgment,  on  the  dedara^on. 
To  my  opinion  in  that  case,  I  beg  leave  to  refer,  as  the 
ground  of  my  present  opinion.     It  was  said  by  one  of  the 
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Judges,  m  &at  case,  that  the  quod  cum  was  mere  sur-    octoses, 
plusage,  and  would  do  no  harm.     I  cannot,  however,  sub-  k^^^j 
•cribe  to  that  (pinion.     An  averment  in  itself  positive,  Hord's  Ex*x 
may  be  rendered  otherwise^  by  the  insertion  of  qualifying    Dishman. 

words :  and  this  I  take  to  be  the  effect  of  the  quod  eum^  in  

the  case  before  us. 

The  declaration,  dien,  being.radically  faulty,  the  case  of 
Smith  v.  Walker^  Executor  of  Michie^{a)  and  various  other  (a)  1  Wmh- 
cases,  shew  us,  that  it  is  unnecessary  to  look  into  the  sub- 
sequent pleadings,  and  consequently  that  the  judgment  of 
the  Distriet  Court,  in  favour  of  the  appellee,  ought  to  be 
REVERSED,  aod  entered  for  the  appellant* 

Judge  Fleming  concurred  in  opinion  that  the  judg- 
ment must  be  reversed,  on  account  of  the  defect  in  the 
declaration. 

Bythe  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
ment of  the  Dbtrict  Court  reversed. 


Waggfoner  against  Gray's  Administrators.  saturdgty, 

October  8. 

ANDREW  WAGGONER  filed  a  biU  in  the  County  in  a  suit  for 
Court  o(  Berkeley^  against  the  administrators  of  David  Gray ^  ^l^^ms^of 

a  copartnery, 
•very  partner  ought  to  be  made  a  party  :  and  one  partner  (though  not  a  party  to 
the  suit)  can  not  be  a  witness  for  another  to  charge  their  companion  in  relation  to 
the  partnership. 

G.  being  indebted  to  S.  and  5.  to  W.  MG.  in  consideration  of  his  debt  to  S.  verbally 
promise  to  pay  the  debt  of  5.  to  W-  i  but  W.  does  not  thereupon  discharge  ^. ;  the 
promise  is  a  e<^ateral  undertaking  which  is  void  under  the  Statute  of  Frauds.  In 
such  case,  5.  is  not  a  competent  witness  to  prove  the  promise.  Interest  on  an  un- 
Kquidated  account  ought  not  to  be  allowed. 

The  books  of  account  of  a  party  ought  to  be  taken  altogether  :  therefore,  credits 
9ught  not  to  be  collected  from  them  to  charge  bim»  without  admitting  tho  debits 
charged  therein* 
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ocTOBCft,    deceased^  charging  that,  in  the  yi$ar  1784,  a  partnnrahip 
\^^^s^0^^  was  entered  into  between  the  comidaiDant,  the  said  Dani 
Waggoner  Groy^  and  Smith  Slaughter y  in  the  purchase  of  oeruficates  ; 
Gray's  Ad-  that  Gray  was  the  acting  partner,  and  was  furnished,  froaft 
ministr&tors.  ^j^^g  ^^  ^^^  ^j^  advances  of  mcmey,  &c  by  the  other 
partners  ;  that  in  the  year  1792,  the  parties  came  to  a  set- 
tlement of  their  accounts,  (part  of  which  is  «xhibitcd,) 
and  that  Slaughter  being  considerably  indebted  to  Waggo^ 
n^r,  on  other  accounts,  and  not  the  partnership,  Woggtmew 
then  agreed  in  presence  of  Slaughter  and  Greyy  to  receive 
of  Gray  the  said  sums  due  from  him  to  Slaughter  on  ac- 
count of  the  partnership,  and  to  credit  Slaughter  with  the 
amount ;  that  he  had  actually  given  Slaughter  such  credit, 
and  that  Gray  had  in  his  possession  an  account  ^rf"  their 
transactions,  which  it  was  prayed  might  be  produced  ia 
Court,  by  his  representatives. 

The  bill  was  filed  in  September ,  1797,  and  in  Nevemier^ 
of  the  same  year,  a  general  release  recitipg  the  partnership^ 
appears  to  have  been  executed  by  Waggoner  to  Slaughter* 
This  release  is  not  attested,  or  proved  in  any  manner ;  nor 
does  it  appear  how  it  became  a  part  of  the  record. 

The  answer  denied  any  knowledge  of  the  existence  (rf  a 
partnership,  and  of  the  material  allegations  of  the  bill. 

The  deposition  of  Smith  Slaughter  was  taken,  which 
proved  the  partnership,  and  settlement  of  accounts,  as 
charged  in  the  bill  ;  ^^  that  Gray  fell  in  debt  to  the  oom- 
^*  plainant  158/.  3^.  $d^  Vtrginta  currency,  which  he  then 
^^  agreed  to  pay  him  ;  that  at  the  same  time  die  depaneni 
^^  was  in  debt  to  the  complainant  a  considerable  sup^  and 
^^  the  said  Gray  was  indebted  to  the  deponent  a  considetmr 
**  ble  sum,  on  account  of  advances  made  by  htm  relative  to 
^^  said  partnership  ;  that  the  sud  Gray,  then  agreed  to  pay 
^^  the  complainant  213/.  6^.  Sd.  Virginia  currency,  bemg 
*^  the  sum  which  he  then  fell  in  debt  to  the  complainani^l} 


tbp  word  "  depaimi/* 
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^^  9Kk  said  aetdement ;  that  the  complainant  then  agreed  to  octobeb, 
**  credit  the  deponent  with  that  sum,  and  charge  Gray  ^^^  ^^^, 
*^  with  it;  and  that  the  compJairumt  thenjinaliy  exonerated  Waggoner 
**  the  deponent  from  any  further  claim  on  account  of  said  Graves  Ad- 
"  partnerMp.^^  minikpatoro. 

Commissiona:^  were  appointed  by  the  Court  tosetde  the  -"■— —^ 
partnerahjp  accoimts,  with  power  to  call  for  books  and  pa- 
pers relating  to  it.  They  reported  a  considerable  balance 
due  to  the  complainant  from  the  estate  of  Gray^  arising 
partly  from  items  supported  by  the  evidence  of  Slaughter 
abnsy  and  partly  from  credits  extracted  from  the  books  of 
Grmf* 

At  the  hearing,  the  defendant's  counsel,  filed  exceptions 
to  the  rqiort  of  die  commissioners  ;  first y  because  the  es- 
tate of  Gray,  was  charged  with  items  extracted  from  the 
credit  side  of  his  books,  without  giving  him  credit  for  those 
items  which  appeared  on  the  debit  side  :  secondly^  be- 
cause some  of  the  items  were  supported  \yf  the  testimony 
o£  Smith  Slaughter  akme,  who  was  stated  in  the  bill  to 
have  been  a  partner  ;  and  therefore,  it  was  contended,  an 
improper  witness. 

The  County  Court,  permitting  an  argument  on  the  ex- 
ceptions instanter^  (though  it  was  objected  by  the  com- 
plainant's counsel  that  it  was  then  too  late  to  receive  them,) 
sustained  them,  in  part ;  overruled  so  much  as  applied  to 
the  testimony  of  Smith  Slaughter  /  and  finally  decreed  in 
favour  of  the  complainant  the  sum  of  34//.  129*  3  l-Ad. 
with  interest  on  255/.  11^.  10  l-2</.  till  paid  &c.  From 
this  decree  an  appeal  was  taken  to  the  Superior  Court  of 
Chancery  for  the  Staunton  District. 

The  Chancellor  reversed  the  decree  of  the  County 
Court,  and  remanded  the  cause  for  another  account  to  be 
taken  whereupon  the  cotnplainant  {Waggoner^  took  an 
appeal  to  this  Court* 

Stuart^  for  the  appellant,  contended  that  the  Chancel- 
lor erred  ;  firsty  in  rejecting  the  testimony  of  Slaughter^ 


0 
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ocTOBBRy  he  being  a  competent  witness,  not  onfy  irom  die  6ot 

^^^^^^  in  the  bill,  that  he  had  been  discharged  by  Waggoner^  tmt 

Wa^pgoner  by  a  release  inserted  in  the  record  ;  from  both  wUefa  d»- 

Gray's  Ad-  cumstances,  it  would  be  impossible  for  Waggoner  to  sos- 

winistratorB.  t^in  an  action  against  him  :  secondly^  in  requiring  that  tiie 

assumpsit  of  Gray^  should  have  been  in  writings  in  order 

to  charge  him  ;   this   being  an  undertaking  on  ^^diiaUe 

consideration  to  pay  a  debt  of  fus  aunij  and  not  diat  of 

another  person. 

Wicihaniy  for  the  appellee,  supported  the  decree  of  Ac 
Chancellor  throughout,  except  so  much  as  went  to  renund 
the  cause  for  a  new  account.  He  contended  that  the  biH 
should  either  have  been  cBsmissed,  for  want  of  proper  par- 
ties, or  that  the  decree  should  have  hetn  reversed,  and 
leave  given  to  make  Smith  Slaughter  a  party  defendant. 
This  being  a  partnership  concern,  the  funds  are  for  the  be- 
nefit of  the  creditors  ;  and  no  partner  can  be  a  debtor  of 
another,  till  all  accounts  are  settled  and  the  creditors  pakL 
Gray  was  indebted  to  the  partnerships  and  to  the  partner- 
-ship  only.  One  partner  cannot  transfer  Ms  daim  to 
another  and  become  a  witness  ;  nor  can  one  partner  sue 
another  at  law.  They  are  all,  equally  interested  in  tbe 
partnership.  The  consequences  of  such  a  practice  as  that 
attempted  in  this  case  would  be  extremely  dangerous,  inas- 
much as  it  might  always  be  in  the  power  of  partners,  by  a 
combination  between  them  to  select  their  own  debtor. 

The  release  is  on  account  of  the  partnership  atone  ;  it 
was  merely  found  amongst  papers  in  thie  cause  ;  there  is  no 
proof  of  its  execution  ;«^it  is  not  mentioned  in  the  b3i ; 
and  how  it  got  into  the  record,  no  otie  knows.  Bat  even 
if  it  were  properly  admitted  and  fully  proved,  it  would  not 
vary  the  case  ;  because  the  debt  was  due  to  Slaughter  faini- 
self,  and  he  cannot  by  transferring  a  debt,  not  transfieiv- 
ble  at  law,  make  himself  a  competent  witness. 

This  case  falls  strictly  within  the  words  and  the  reason 
Hf  the  Sutute  of  Frauds.     It  was  an  assumpsit  to  pay  the 
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dtbt  of  iuiocher  5  which  must  be  m  writings  in  order  to  ®*^^??J*' 
ftvcud  the  temptaition  to  commit  perjury.  That  it  was  on  v^rv^/ 
vahudUe  considenition  makes  no  difference ;  because  such  ^^^goner 

V. 

b  Bot  the  httiguage  of  the  law.     If  the  assumpsit  bad  been   Gray^s  Ad- 
proved  hy  any  person,  it  would  not  have  been  binding,  be-  ""^"'strators. 
cause  not  in  writing  ;  how  much  stronger  then  is  the  case, 
when  the  perten  interested  is  the  only  person  who  proves 
k.     [Mr.   Wickham  referred  to  Roberts  on  Stat.  Frauds^ 
p.  323,  S24.] 

Thm^day^  October  13.  The  Judges  delivered  tlieir 
opinions. 

Judge  Tucker.  This  suit  was  originally  brought  in 
Ae  Cotmty  Court  of  Berkehy  in  Chancery,  by  Waggoner^ 
against  the  appellees,  where  he  obtained  a  decree  in  his  fa- 
vour for  a  considerable  sum  of  money  ;  upon  an  appeal  to 
the  Chancery  Court  at  Staunton  that  decree  was  reversed  : 
and  the  following  errors  therein  were  noticed  in  the  decree 
of  reversal. 

First.  Because  the  Court  confirmed  die  report  of  the 
commissioners  for  so  much  of  the  account  stated  by  them, 
(relative  to  an  alleged  partnership  between  Waggoner^ 
David  Gray^  deceased,  and  Smith  Slaughter^  about  the 
year  1784,)  as  was  supported  by  Smith  Slaughter's  depo- 
sition ahne^  he  being  the  same  person  who  is  alleged  in 
the  biU  to  have  been  one  of  the  partners.  Secondly.  For 
allowing  such  parts  of  the  report  as  charge  Gray  with 
monies  alleged  by  Slaughter  to  have  been  due  to  himself 
from  Grcty^  upon  the  settlement  mentioned  in  Slaughter's 
deposition,  and  said  to  have  been  assumed  by  Gray^  to  be 
paid  to  Waggoner  ;  (for  account  oi  Slaughter  who  was  al- 
so indebted  to  Waggoner  /)  there  being  no  memorandum 
in  writing,  signed  by  Gray^  or  by  any  one  authorised  by 
him,  to  aid  that  deposition  ;  or  any  evidence  to  prove  the 
release  said  to  have  been  given  from  Waggoner  to  Slaugh- 
ter.    Thirdly.  In  allowing  such  parts  of  the  account  as 
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OCTOBER,  charge  Gray  with  interest  on  an  unUqtiicUited 
\^^s^^^^^  (between  the  partners,)  and  on  siu^  items,  (miiitaty 
WjLgn^ner  tificates,  and  indents,  granted  to  individuals  for  mtereat  ^m 
Gray's  Ad-  public  claims,)  as  do  not  in  their  nature  cany  interat»  And 
mimstr&tors.  for  collecting  credits  from  the  books  of  the  intestate  Cvv^^ 
**  (called  for  by  the  bill,)  in  order  to  charge  his  ettste,wiAoii:fc 

admitting  the  debits  charged  therein*    And^  Fourthfym.  For 
decreeing  interest  beyond  the  time  of  dw  fiaad  decree  tnacfe 
in  the  cause.     Of  all  these  reasons  for  the  reversal  I  ^er* 
fectly  approve*     Nevertheless,  I  am  not  altogether  satisfied 
with  the  Chancellor's  decree.    The  c<»splaisa^s  drmand 
is  founded,  Jirst^  upon  a  partnership,  alleged  to  have  beoi 
entered  into  between  himself,  David  Grat^  deceased,  and 
Smith  Slaughter ^  about  die  year  ITM.    On  the  9A  <d 
Marchj  1792,  the  parties,  as  die  biU  alleges,  came  to  a  sc^ 
tlement,  when^  as  the  bill  charges.  Gray  was  fovndto  be 
considerably  indebted,  both  to  Waggoner  and  Sbmgkter* 
But  the  amount  A\i<t  from  him  is  neither  setfonbindie 
hill,  nor  does  it'appear,  that  I  can  discover,  from  die  scnqpi 
of  paper  referred  to  as  exhibits.     For  I  take  it  fbrgnnfeed 
that  the  account  headed  ^^  David  Gray^  deceased^"  is  no 
part  of  the  settlement  made  by  him  five  years  beCove  his 
death.     I  take  this  paper  then  to  be  Wi^fgoner^s  own  ac-^ 
count  and  statement,  of  which  there  is  na  other  wtdsnot 
or  proof,  in  the  record,  but  Smith  Slaughter's  deposHioBi 
so  jusdy  commented  upon  and  rejected  l^  die  Chancellor* 
Secondly.  The  bill  dleges  that  Slaughter  being  indebted  t» 
Waggoner^  H£,  Waggoner^  agreed  to  taiepaymemt  in  Gra^s 
hand^  ;  and  that  he  had  given  Slaughter  credit  accMtUagly* 
But  the  bill  charges  no  promise  or  assumpsit  whatsoever^ 
made  by  Gray^  to  pay  this  balance  due  from  Sbmgkter  ts 
Waggoner  ;  nor  is  there  any  proof  of  such  sm  undertsaking^ 
by  Gray^  except  Slaughter's  deposition  ;  in  whi^  he  dees 
not  pretend  to  allege  that  he  gave  Gray  any  disdtftirse  Bt 
acquittance  for  the  money  he  thus  assumed  to  pay  Wag* 
goner  on  his  behsjf,  although  Slaughter  was  at  that  mo- 
ment  about  to  leave  the  country  to  setde  in  Kentuci^. 
This  transaction  took  place  more  than  five   years  befinv 
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fkndi.  as  I  infer  from  a  memorandum  annexed  to  the  dc-   ootobb«, 

1S08* 
fendant's  answer,  bearing  date  July  6,  17^7,  as  a  copy  v,,^^.-^^^ 

from  Grain's  bobks  ;  and  if  I  am  correct,  the  parties  lived   Waggoner 
in  the  same- County  all  that  time  without  any  demand,  or  Grty'i  Ad- 
payment  m«de  on  account  of  that  supposed  settleanent.  «^^'«^ftorB. 
Btit  altbongk  I  may  mistake  the  time  that  Gnty  lived  after 
the  supposed  settlement ;  the  suit  was  cot  instituted  m^ 
five  years  and  a  haif  had  comjdetely  elapsed,  from  that  pe« 
rtod.    Now,  ahhough  length  of  time  is  no  bar  between 
partners,  irdiilst  their  accounts  are  going  on^  yet,  dealings 
having  ceased  numy  years  between  them^  and  there  being 
an  acquiescence  in  the  state  of  diings  between  them^  until 
the  death  of  one  of  them,  the  Court  of  Chancery  will  not 
decree  an  account  with  the  survivor,  but  leave  the  plain- 
tiff to  his  remedy  at  law.(a)     But  this  is  a  stronger  case  U)  3  Veru. 
against  an  account ;  for  here  die  bill  is  brought  by  the  sur-  y^sh^nan^ 
vivor  against  the  representatives  of  a  deceased  partner  ; 
wfaoreas  in  the  case  cited,  the  bill  was  brought  against  the 
surviving  partner*     And   even  between  living  partners 
length  of  time  has  been  held  a  good  bar  to  an  account*(&)  {b)  Wauoifs 
Nor  is  it  necessary  for  the  defendant  to  such  bill,  to  aver  ^  j^^^ 
in  his  answer  that  he  did  not  promise  within  six  years,  (by  edit.  :212 
oitr  law  five,)  unless  particularly  charged  in  the  biU.(c)  394'  j?-^.* 
AoaA  the  rule  is^  that  if  open  accounts  are  continued  by  ^^^'^}' 

1  1  ,  1,       ,      .  .         *^.  cites  ^r«cje*# 

subsequent  acts,  they  are  not  barred  by  the  mtervention  ox  and  MitcSeU. 

suchiength  of  time  as  might  create  a  bar  in  other  cases  ;  ^24.''^'^'^' 

but  if  such  aocount  be  deserted  by  the  plaintiff,  in  such  (c)  Gilb.  ^. 

case  it  is  barred  exactly  as  if  it  had  been  formally  closed  ;  f  ^^y] 

and  is  taken  to  have  been  so.     And  upon  this  srround  loint  Bhhop  of 

,  ^,  .,  .,      Meatb,  cited 

assignees  have  imt  been  permitted  to  prove  against  the  in  uratton,  ut 
separate  estate,  the  balance  of  a  long  account  due  from  J^^       , 
^partner Xxi\htpartnershtp.{d)  Partn.  M 

Again,  where  a  balance  of  accounts  has  been  struck  be-  *"^** 
tween  partners,  on  the  dissolution  of  their  partnership, 
(which  is  the  case  alleged  in  the  bill)  an  action  at  law  wiU 

VoB.  ir.  4  H 
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oQTovBity    lie  for  that  balance.(a)    If  then  there  wft»  a 

1808. 
\^^^^^^^f  and  Gray  found  to  be  indd>ted  to  the  plaintiff,  in  a  conai« 

Waggoner   derable  sum,  as  alleged,  the  plaintiff  might  have  brougke 

Graves  Ad-  his  action  at  law,  upon  his  Msumpsit  fia*  diis  bahmce,  an 

niiniitfatora.  ^^  ^^   ^^^  ^^^  ^^^  1^^^  ^^^      ^^^  he  lies  by  till 

(a)  2  7>rm  Gray^s  death,  and  then  brings  a  bill  in  Chanceiyy  unde^ 
^^'  ^y  pretext  of  seeking  a  discovery,  against  the  represent^tivss 
Xcv^.  Ibid  of  Gray^  who  swe^r  they  know  nothing  at  all  about  the 
Alianson,Zi'  Partnership  ;  or  any  of  the  transactions  between  the  fiar- 
ted  in  Wat'    ties. 

218  Dublin  But  it  may  be  supposed  that  the  discovery  sought,  wiS. 
A^Mt,  ^  ^  sufficient  ground  to  sustain  the  bill.  His  books  andl 
292  Far-  papers  are  called  for.  The  account  therein  stated  is  gar- 
bled by  the  commissioners  ;  whereas  it  ought,  if  referred 
to  at  all,  as  evidence,  to  have  been  taken  altogether*  Tlw^ 
account,  as  exhibited  in  the  record,  appears  to  make  Wi^ 
goner  a  debtor,  instead  of  a  creditor,  to  Grcty^  to  a  consi- 
derable amount*     Where  a  bill  seeks  a  discovery  only,  die 

(b)  ^Bro.  Cb.  cause  ends  with  the  an8wer*(A)  Slaughter  being  no  party 
▼.  Ti^lor.      to  this  suit,  either  as  plaintiff  or  defendant,  die  plaintiff's 

equity  was  confined  to  the  discovery  merely  /  for  he  halt 
no  right,  separately\,  to  call  for  an  account  and  setdement 
of  the  partnership  concerns.  For,  although  a^biU^  whoe 
diere  has  been  a  great  number  of  partners,  has  been  ms- 
tained  when  brought  liy  a  few,  in  behalf  of  diemsehres, 
and  the  other  partners,  except  the  defendants,  ytt  that 
is  not  the  case  here*  Waggoner  had  but  one  parser  be- 
sides Gray^  and  he  does  not  pretend  to  sue  in  his  befai^ 
as  well  as  his  own*  He  wanted  to  make  a  witness  of  hsni,' 
and  therefore  neither  made  him  plaintiff  nor  defeadastw^ 
Nodiing  could  be  done  upon  such  a  bill,  but  to  compel  a 
discovery*  Relief  was  out  of  the  question.  Fori  fi^MB 
the  discovery  sought  and  made,  it  would  appeu*  that  the 
complainant,  and  not  the  defendants^  was  the  debtor* 
What  decree  coidd  the  Chancellor  nwke  in  such  »  case,- 
except  to  dismiss  the  complainant's  bill  I  I  am  at  a  loss 
fbr  any  other  upon  this  state  of  the  case :  and  tfaii^  it 
oug^t  tolmve  been  dismissed^  not  only  for  dus  last  rcaran 
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^ttfbecanae  of  the  staleness  of  the  demand^  i?hich  with   ^^T^J-^*^ 

«  1  1808. 

itoc  IS  a  cogent  reason  m  the  present  case  ;  and  moreover,  \^^^**y^^j 
because  the  plaiHtiiF's  remedy,  if  he  had  any  just  claim  Wag^goner 
founded  on  the  pretended  settlement,  and  assumpsit  to  pay  Gray's  Ad- 
Skmghter'sicH,  was  inaCourt  of  Law.  I  dierefore  think  ""'^^,*^^ 
die  Chaae«Uor's  decree  should  be  so  far  reversed  ;  but 
with  costs  to  the  appellees  as  the  pardes  prevailing* 

Judge  Roane.  This  bill,  though  very  irregularly 
dirawn,  seems  to  have  a  two-fold  object.  1st.  To  recover 
horn  the  estate  of  Gray  a  sum  alleged  to  be  due  by  Gray 
to  SSauffhter^  on  the  partnership  and  other  accounts,  as  set* 
tied  in  17*92,  and  which  the  plaintiff  avers  was  to  have 
been  paid  by  Gray  to  him,  on  account  of  other  debts,  and 
not  die  partnership  debts,  due  to  him  from  Slaughter: 
and  2dly.  To  discover  and  enforce  a  settlement  of  the 
partnership  accounts,  (and  private  accounts,  perhaps, 
included,)  between  the  estate  of  Gray  and  the  complainant. 

Under  the  first  aspect  of  the  bill,  it  is  to  be  remarked 
that  it  is  neither  charged  that  Gray  assumed  to.  pay  diis 
«kbt,  on  behalf  of  Slaughter^  nor  that  the  plaintiff,  in  con* 
sideration  thereof,  agreed  to  discharge  Slaughter  from  the 
payment  of  it.  It  is  only  stated  that  the  plaintiff  ^^  did 
'^  fi^ee  there  in  the  presence  of  Slaughter  and  Gray^  to 
^^  receive  of  said  Gray  the  sums  aforesaid  due  to  Slaughter 
^^  from  Gray  on  account  of  said  partnership,  and  credit 
^^  Slaughter  with  the  amount."  What  is  the  case  made  by 
the  bill,  then,  but  that  Slaughter  still  remained  the  debtor 
of  the  plaintiff,  who  agreed  to  receive  and  credit  him  for 
monies  paid  by  his  debtor,  as  if  paid  by  himself?  The 
allegation  of  the  bill  that  the  plaintiff  (perhaps  years  after 
the  transaction  in  question)  had  actually  ^^  given  Slaughter 
^^  such  cre(&t^'*  is  not  an  sdlegation  of  a  complete  discharge^ 
or  if  it  were,  it  is  supposed  this,  the  ag^ement  relied  on. 
is  ta.be  viewed  as  it  stood  at  the  time  it  was  entered  into* 

Our  act  of  frauds  is  precisely  similar  to  that  of  England 
touching  the  point  in  question,  and  the  distineticm  between 
jjo.  onq^nal  and  cdl^tesal  promke  has  been  often  a!n4 
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ocTOBBE,    solemnly  settled  in  tkat  country.      That  dtstmoliQB  9em» 
'^  to  be  this ;  that  where  the  person  <m  iriioee  behalf  thft 


Wagfgoner  promise  is  made,  is  not  discharged,  but  the  persoa  pro- 
Gray*«  Ad-  rising  agrees  to  see  the  debt  psdd,  so  that  the  pmmtafie 
roinistrators.  \^^  ^  double  remedy,  the  promise  is  considered  as  coU&te- 
"""^  ral  and  must  be  in  writing ;  but  where  the  promiser  u»dcr- 
takes  to  become  the  pcyma^ttr  it  becomes  immedialdjr 
(a)    Robtrti  his  debt  and  he  is  liable  without  wriung.fa)    To  apply 
Frauda,  233.  ^i^  doctrine  to  the  case  before  us>  Gray  did  neither  ^tf- 
mhe  to  pay  the  debt  in  <^uestion ;  or,  if  he  did,  the  effect 
thereof  was  only  to  see  the  debt  paid,  the  original  ddilor 
being  still  held  responsible.     Gray^  therefore,  could  not 
be  charged  on  such  a  promise  unless  it  were  in  writing. 
It  is  of  no  importance,  to  weaken  this  conclusion,  that 
Gray  was  in  effect  paying  his  own  debt :  paying  it  to  the 
plaintiff  instead  of  Shugkitr*     This  only  piroves  that  li« 
bad  a  considertUion  for  his  promise,  viz.  h'ls  pajrmg  hi« 
own  debt  to,  or  getting  discharged  from  the  daim  of 
Slaughter.     In  the  case  of  a  collateral  promise  a  considera- 
tion is  always  ne$:essary,  and  the  statute  which  reqi)ires  a 
m  lb.  30r,  writing  does  not  dispense  Aerewith«(4)     This  case  tfaea 
b  not  diiFerent  from  the  ordinary  one,  on  the  p^alof 
the  consideration.    The  debt  was  originaikf^  and  ^ill  con- 
tinues, (he  not  being  discharged,)  the  debt  of  Slm^JUer; 
and  the  promise  in  question  is,  therefore,,  a  promise  to  pay 
die  debt  of  another. 

This  view  of  the  case  makes  it  unnecessary  to  dtacias 
die  kgaSty  of  Slaughter's  testimony ;  inasmuch  aa  if  there 
were  7^^  unexcepticmable  witnesses,  they  would  not  ena- 
ble us  to  get  over  the  objection  arising  out  of  the  ^atute. 
I  wiU  merely  say,  however,  that  I  do  not  at  preseat  see 
that  he  is  disinterested.  His  not  shewmg  a  disekeurge 
Otherwise  than  by  his  own  testimony,  and  the  release  in  the 
record  not  being  proved,  it  wouldi  be  of  dangeroua  conse- 
quence to  permit  him  to  recover  (as  it  were)  a  debt  of  his 
own,  by  his  own  testimony. 

As  to  the  other  aspect  of  the  case ;  in  a  suit  fbr  settling 
the  concerns  of  a  copartnery,  ev«ry  partner  AmM  be 
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wtmAe  apaity,  no  thnt  a  complete  and  final  decree  may  be  rcn-    acTOBEm» 
dered  aanong  the  parties.    I  therefore,  concurring  with  the 


Chancellor  in  the  grounds  of  the  decree  he  has  rendered,   Waf^gpot^ 
as  fin- as  he  goes^  think  he  erred  in  proceeding  to  2l  final  de-  Cfmy's  Ad- 
cree  until  Slaughter  was  made  a  party.     In  this  position,  I  ■""'•trator^ 
am  warramed  by  the  opinion  of  this  Court,  in  the  case  of 
Tmliqferro  v.  Thornton^  and  many  other  cases  which  have 
been  decided.      But  this  ground  of  reversal  being  for  the 
benefit  of  the  appellee,  and  the  appellant  not  having  com- 
plained of  it,  or  demanded  that  Slaughter  should  be  made 
a  party  in  his  bill,  the  appellee  is  entitled  to  his  costs  as  the 
party  prevailing. 

Judge  Fleming.  I  am  of  opinion  that  the  decree  of 
die  Superior  Court  of  Chancery,  reversing  that  of  the 
County  Court  of  BerMyy  is  correct  so  far  as  it  gpes,  for 
the  reasons  therein  stated.  1st.  In  rejecting  so  much  of  the 
account  stated  in  the  report  of  the  commissioners,  as  is 
supported  by  the  deposition  of  Smith  Slaughter  alone. 
2dly.  In  rejecting  so  much  of  the  report,  as  charges  the 
defendant's  intestate  with  monies^  alleged  by  the  said 
Slaughter  to  have  been  due  to  himself  from  the  said  intesr 
tate,  and  by  him  to  have  been  assumed  to  be  paid  to  the 
complainant;  it  appearing  to  me  that  Slaughter^  notwith- 
standing  the  pretended  release,  to  which  diere  is  no  wit- 
ness, was  an  interested,  and,  therefore,  an  incompetent 
witness.  3dly.  In  rejecting  so  much  of  the  report,  as 
charges  the  defendant's  intestate  with  interest  on  an  unli- 
quidated account,  and  on  such  items  as  do  not  in  their  na- 
ture carry  interest,  and  so  much  thereof  as  collects  credits 
from  the  -books  of  the  intestate,  in  order  to  charge  his 
estate  widiout  allowing  the  debits  charged  therein.  4thly. 
For  the  error  of  the  County  Court  in  decreeing  interest 
on  items  not  carrying  interest,  in  terms  to  be  computed  till 
the  time  of  payment,  and  beyond  the  time  of  entering 
their  final  decree. 

I  am,  therefore,  for  affirmmg  the  decree  of  the  District 
Court  of  Chancery,  with  a  small  addition,  instead  of  dis- 
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08T0BEK»    missing  the  biU  of  the  appellaat,  who  has,  probaUy,  a' juat 

^^^  .l^j  clsum  for  something  against  the  estate  of  the  intestate  Gruy^ 

Waggoner  which  I  would  not  preclude  him  from  pursuing  by   any 

Gra/s  Ad-  ^^S^  means  in  his  power ;  making  Skgighter  a  party,  which 

ministrators.  seems  to  be  necessary,  as  the  whole  appears  to  have  arista. 

"  from  the  partnership  of  the  parties  which  commeoced  xn 

the  year  17 M. 


Monday,  Purvis  agotnst  Hill* 

Octotier  10. 

The  death  of     THIS  was  an  appeal  from  a  judgment  of  the  District 

the  Icssop  of  Court  of  Fredericksburg',  rejecting  the  petition  of  the  ap- 

preyioui    to  peUant  for  a  writ  of  error  coram  nobis* 

incjecScn^      '^  ^^y  ^®^^»  a  judgment  in  ejectment,  in  the  name  of 

is  no  ground  yohn  Doe.  lessee  of  Henry  HilL  was  rendered  afi:ainst 
for  a  writ  of  "^       .       /  ,  ^  .        V^       ,     ,.      ,    ^ 

error  coram  Purvts,  the  tenant  m  possession.     At  the  October  term, 

J|^^|J^J^^^^  1803,  Purvis  petitioned  the  Court  for  a  writ  of  error  coram 

that  ciicum.  nobis,  and  assigned  for  error  in  fact,  that  Hill,  the  lessor 

Bot  slated  in  of  the  plaintiff,  was  dead  at  the  time  of  the  rendition  of  the 

the    record*  jiidgmenu    The  Cx)urt  refused  to  grant  die  prayer  of  the 

rity  for  costi  petition,  stating  as  the  ground  of  the  refusal,  that  the  death 

ScatSTan  ^^  -^'A  if  true,  would  not  have  abated  the  ejectment;  that 

^ectment     ^he  suit  had  been  tried  on  its  merits ;  and  that  the  writ  of 

bate  hj  the  possession  had  long  since  been  awarded. 

fessOT  of  ^      Purvis  appealed  to  this  Court,  and  gave  bond  and  secu- 

l^aintiff.        rity  to  Hill  (the  man  stiated  by  him  to  have  been  dead) 

for  prosecuting  the  appeal. 

The  Attorney-General,  for  the  appellant. 

Botts,  for  the  appellee. 

The  cause  was  submitted  without  argument,  the  M- 
iornetJ-Genercil,  for  the  appellant,  admitting  that  the  caai 
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t3i  Kinney  v.  Beverley{a)  had  solemnly  settled  the  point,   o«To«Ett, 
that  an  ejectment  did  not  abate  by  the  death  of  the  lessor 


<if  die  plaintiff;  but,  it  having  been  decided  in  the  case  of      Punrls 
Carter  v.  Washington^b)  that  security  for  the  costs  ought       Hiil. 
to  be  given,  it  might  be  a  question  for  the  consideration  of  — — — 
the  Court,  whedier  it  would  not  be  error  to  proceed  in  the  Munf.  s^i, 
ejectment  without  giving  such  security.  W  ^'^»  P- 


345. 


Tuesday^  October  11.     By  the   whole  Court,  (absent 
Judge  Ltons,)  the  judgment  of  the  District  Court  was 

AFFIRM  ED. 


Price  against  Strange.  Oc^^io 

THE  Attorney-General^  as  a  preliminary  point,  moved  ^  ^"^  .of 

tbc  SupcFior 
to  dismiss  the  appeal,  which  he  contended,  had  been  im-  Court  of 

properly  allowed,  in  this  case,  by  the  late  Chancellor.  S^jISiw^  wi 

The  facts  were  these :  Strange  filed  a  bill  in  the  Superior  injunction. 

Court  of  Chancery  for  the  Richmond  District,  praying  for  ancwuSo^ 

an  injunction  to  a  ludtrment  of  the  County  Court  of  Flu-  f°  '?•'*•  ** 
1  1    V       i_  1.   j/  1.1.    ^•''^."notan 

vanna^  on  the  ground  that  the  cause  had  been  tried  m  his  interlocutory 

absence,  at  a  time  when  he  was  disabled  from  attending  wWclTai^a^ 
Court  by  severe  indisposition,  and  also  diat  his  attorney  V^  cw  be 
had  neglected  to  attend  to  his  business;  that  the  suit 
having  been  tried  on  the  last  day  of  die  term,  he  was  de- 
prived of  an  opportunity  of  moving  for  a  new  trial  till  the 
next  Court,  when,  before  a  different  set  of  magistrates,  he 
made  the  attempt,  but  it  proved  unsuccessful.  He  stated 
a  variety  of  matter  for  (he  interposition  of  a  Court  of 
Equity. 

The  Chancellor  granted  the  injunction ;  but,  upon  the 
coming  in  of  die  answer,  dissolved  it.  At  a  subsequent 
day,  he  reinstated  the  injunction,  and  directed  a  new  tri^ 
of  the  issue  at  law.  From  this  order ^  Price  took  an  ap^ 
pesd. 


<16  Supreme  Court  of  Appeals. 

•CTOBER,        The  AHomey-Central^  for  the  appeDee,  insisted  that  the 
18oa^^  order  of  the  Chancellor  was  a  mere  interlocutory  proceed- 


Pric^       ing  in  the  cause,  instituted  for  the  purpose  of  inlbntung 
Stnmire     ^^*  conscience  as  to  the  merits  of  the  question,  before  he 
ii_— ..  could  be  prepared  to  render  a  final  decree.    Although  an 
appeal  might  be  idlotv^ed,  by  the  Chancellor,  from  an  inter- 
locutory decreCy  yet  it  must  be  such  a  decree  as  ajjirmtd  or 
disaffirmed  ^om^  right  of  cither  party.(l) 

Randolph^  for  the  ^pellant,  contended,  that  this  was  not 
the  ordinary  case  of  an  interlocutoiy  order.  Price  had 
obtained  a  judgment  at  law ;  and  the  object  of  Strang^M 
bill  was  to  have  a  new  trial.  By  granting  a  new  trial  of 
the  issue  at  law,  die  right  of  Strange  had  been  affirmed^ 
and  that  of  Price  disaffirmed.  As  long  as  the  order  for  a 
new  trial  remained  unexecuted,  the  judgment  of  Price 
would  be  suspended  by  die  injunction. 

Thursday y  October  13.  The  Judges  delivered  their 
opinions. 

Judge  Tucker.  This  was  an  injunction  to  a  judgment 
at  law.    The  Chancellor,  on  a  motion  for  that  purpose. 


(1)  The  law,  by  which  the  Court  of  Chancery  is  authorised  to  grant 
appeals  from  interlocutary  decrees,  is  in  these  words :  «  It  shall  be 
**  lawful  for  the  High  Court  of  Chancery,  upon  any  interiocutory  decne^ 
**  where  the  right  claimed  shall  have  been  affirmed  or  disaffirmedy  IQ 
'<  grant,  in  its  discretion,  an  appeal  to  the  Court  of  Appeals,  if  the  Higk 
'<  Court  of  Chancery  shall  be  of  opinion,  that  the  granting  of  such  ap. 
«  peal  will  contribute  to  expedition,  the  saving  of  expense,  the  fur- 
*<  tberance  of  justice,  or  the  conrenienee  o^  parties.'*  See  Rem.  Ooit, 
vol.  t  p.  Z7S» 

Under  this  act,  it  has  been  held,  that  although  the  High  Cmui  <f 
Chanctry  might  allow  an  i4>peal  from  an  interiocutory  decree,  yet  that 
the  Court  of  Appeals  could  not  do  it  1  Hen,  ^  Munf,  553.  Bawyer  ▼• 
Ltvii;  2.  That  appeals  from  interiocutory  decrees  most  be  allowed,  tf 
at  allr  by  the  Chancdior  in  Courts  and  not  by  the  Judg^  in  vveadoB. 
Atitt,  p.  13.  Vprnney  y.  Wright,  The  Prewhu^  ISTc.  of  WUli^m  ttd  Mmy 
College  T.  LeeU  Exefiuiore,  and  Fairfax  v.  Mu^^e  Executore. 
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idissolved  the  injunction ;  but  at  another  day  reinstated  it,   October, 
and  directed  a  new  trial,  and  that  the  verdict  should  be 


certified  to  the  Court  of  Chancery.     From  this  order  an       Price 
appeal  was  taken.  Strange. 

The  verdict  not  having  been  set  aside  altogether,  but  ^ 
only  a  new  trial  directed,  in  order  to  inform  the  conscience 
of  the  Chancellor,  I  am  of  opinion  diat  die  right  was  not 
so  far  determined  as  to  authorise  an  appeal ;  and  diat  this 
appeal  should  now  be  dismissed  as  having  been  prema- 
turely allowed. 

Judge  Roane.  This  is  an  appeal  from  an  order  of  the 
Court  of  Chancery,  reinstating^  an  injunction,  which  had 
been  dissolved,  and  directing  another  trial  of  the  issue,  in 
the  action  at  law,  in  which  the  judgment  enjoined  was  ren- 
dered. 

I  presume  that  so  much  of  this  order  as  reinstates  the 
injunction,  is  as  litde  die  subject  of  an  appeal,  as  an  order 
granting  an  injimction ;  and  in  that  case,  the  allowance  of 
the  injunction  by  the  Judge  neither  affirms  nor  disaffirms 
the  right  of  the  defendant  to  avail  himself  of  his  judgment 
at  law,  but  merely  suspends  the  effect  of  such  judgment, 
until  the  further  order  of  the  Court,  or  until  the  matter 
can  be  heard  in  equity.     That  case,  therefore,  does  not 
come  withfai  the  act  of  ir98,fa)  which  extends  only  to  MRtm.  Code, 
cases,  where  ^  decision  upon  **  the  right  claimed,"  shall  p.  375.^' 
have  been  given,  although  Vijinal  decree  has  not  been  ren- 
dered in  the  cause.     It  is  a  solecism  to  say,  that  an  appeal 
lies  for  the  purpose  of  correcting  an  erroneous  opinion  of 
an  inferior  Court,  in  a  case,  in  which,  in/act^  no  decision 
has  been  given.     Neither  is  the  case  odierwise,  in  relation 
to  that  part  of  the  order,  which  directs  another  trial  of  the 
issue.    This  award  of  a  new  trial  has  no  manner  of  effect 
upon  the  rights  of  either  party ;  but  is  only  preparatory  to 
a  decision  thereupon,  to  be  ajierwards  rendered.    It  is  not 
by  virtue  of  the  award  of  the  new  trial,  but  m  consequence 
of  the  granting  or  reinstating  the  injunction,  that  the  right 
VoL,U.  41 
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of  the  defendant  is  aflected :  but  that  right  is  affected  (as 
is  before  said)  by  no  decree,  affirming  or  disaffirming  the 
same,  but  only  by  an  order  enjoining  or  suspending  it. 

I  am  therefore  of  opinion,  that  the  Court  of  Chanceiy 
had  no  right  to  grant,  nor  this  Court  to  entertain,  this  ap- 
peal, but  that  it  ought  to  be  dismissed,  and  the  cause  sent 
back  to  be  proceeded  in. 


Judge  Fleming  said,  it  was  the  unanimous  opinion  of 
the  Court,  that  the  appeal  had  been  prematurely  allowed, 
and  ought  to  be  dismissed. 


Wedneiday^ 
October  12. 

On  a  bill  to 
compel  the 
specific  exe- 
cution of  a 
written    a- 

Seement,  if 
e    defend- 
ftnt»   in     his 
answer,  de- 
nies    that 
interpreta- 
tion   thereof 
which  ap- 
pears   obvi- 
ous   accord- 
ing to   its 
words,  parol 
evidence    on 
the  part    of 
the  complain- 
ant*   is    ad 
missible  to 
explain  it. 


Coutt's  Trustees  and  Executor  against  Craig. 

CRAIG  instituted  a  suit  in  the  late  High  Court  of  Chan- 
cery against  Coutts^  to  compel  the  specific  execution  of  a 
contract  whereby  Coutts  agreed  to  convey  to  Craig  the 
tenement,  in  the  city  of  Richmond^  then  in  the  occupation 
of  Hicks  and  Campbell^  thus  described  in  the  article  of 
agreement :   ^'  which  tenement  contains  two  stores,   the 

small  brick  house  which  Dr.  Cringan  has  h&  shop  in, 
^^  and  a  large  lumber-house,  and  the  lot  of  ground  extend- 
"  ing  to  Crouches  line.'^ 

For  the  above  property,  Craig  w^  to  pay  l,0OOiL  vhi. 
the  houses  and  lot  in  Manchester^  called  "  Goode^s  tenc- 
"  ment,"  at  die  price  of  900/.  and  the  residue  in  bonds  to  be 
assigned  by  Craig  on  or  before  a  stipulated  period.  The 
bill  stated  the  purchase,  and  boundaries  of  the  averment; 
that  Craig  had  always  been  ready  to  comply  witb  the  con- 
tract on  his  part ;  had  actually  deUvered  the  tenement  in 
Manchester^  and  assigned  bonds  to  Coutts^  to  neariy  die 
amount  of  the  purchase-money;  but  that  CoiMSj  under 
various  frivolous  pretexts,  had  refused  to  convey  tiie  tene- 
ment in  Richmsnd^  positiv^y  denying  that  the  contract 
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embraced  as  much  ground  as  was  contended  for  by  Craig',   octobba. 
The  answer  of  Cotttts  moreover  alleged^  that  it  was  out  of  ^        __^^ 
the  power  of  Craig  to  make  a  good  tide  to  Goode's  tene-      Coott's 
ment,  in  consequence  of  which,  and   of  the  delay  whicfi    ""*«««»«c. 
had  occurred,  he  had  been  deprived  of  an  opportunity  of      Craig, 
selling  it,  and  thereby  had  been   compelled  to   submit  to 
great  sacrifices   of  property ;  that  he  never  contemplated 
a  sale  to  Craig  6S  more  ground  than  that  on  which  the 
houses  were  erected ;  and  that  even  Craig  himself,  at  the 
time  of  the  contract,  did  not  expect  to  receive  a  conveyance 
for  the  vacant  ground,  for  which  he  now  contends.     Un- 
der these  circumstances,  Coutts  relied  that  a  Court  of  Equi- 
ty would  not  decree  him  to  convey  the  tenement  in  Rich-^ 
mond  to   Craig;  but   expressed    a  willingness  to   refund 
whatever  he  had-receivcd,  in  part  execution  of  the  contract* 

The  exhibits  filed  in  the  cause,  shewed  a  small  balance,  due 
in  bonds,  from  Craig  to  Coutts;  but  it  also  appeared,  that  the 
tenement  in  Richmondj  had  previously  to  the  sale  to  Crai^^ 
been  incumbered  by  Coutts  with  a  deed  of  trust,  of  which 
Craig  had  no  notice  at  the  time ;  the  amount  of  which  ^ 
added  to  the  payments  already  made  by  Craig^  greatly  ex- 
ceeded the  original  purchase-money. 

A  great  number  of  depositions  were  taken  on  both  sides. 
On  the  part  of  Craigj  the  deposition  of  the  person  who 
drew  the  articles,  together  with  several  others  who  were 
present,  or  had  previously  been  in  treatj'^  for  the  same  pro- 
perty, proved  the  boundaries  of  the  tenement  to  be  as 
contended  for  by  Craig;  and  that  he  was  to  have  the 
whole  lot  without  any  reservation.  It  was  further  proved, 
that  Craig  was  able,  and  had  always  been  willing,  to  com- 
ply with  the  contract  on  his  part.  On  the  other  side,  it 
was  proved  that  Coutts  had  made  great  sacrifices  to  raise 
money,  which  he  alleged  arose  from  his  not  being  able  to 
obtain  a  title  for  "  Goode's  tenement,"  from  Craig-;  and, 
moreover,  an  attempt  was  made  to  shew,  that  the  tenement 
in  Richmond^  as  occupied  by  Hicks  and  Campbelly  did  not 
comprehend  the  ground  in  dispute. 
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The  annexed  figure,  as  drawn  from 
the  testimony  in  the  cause,  represents 
the  position  of  the  houses,  and  the 
ground  in  dispute*  The  exterior  of 
the  figure  shews  the  boundaries  of  the 
lot,  according  to  the  interpretation 
of  the  agreement  given  by  Craig^ 


Main  Street. 

An  account  taken  by  direction  of  the  Court  of  Chance- 
ry shewed,  that  after  charging  Coutts  with  the  money  paid 
by  Craig-y  in  relieving  th©  lot  from  the  incumbrance  of 
the  deed  of  trust,  Coutts  had  been  overpaid.  To  this 
report  Coutts  filed  exceptions.  The  Chancellor,  (the  late 
Mr.  Wythcy)  recommitting  the  report,  as  to  some  of  the 
items  excepted  to ;  and,  being  of  opinion  that  the  land  in 
controversy  was  included  in  the  agreement  between  Craig' 
and  Coutts^  and  moreover  that  Craig-  had  paid,  ^  with 
^^  what  the  exoneration  from  a  latent  incumbrance  cost, 
^^  more  than  the  consideration  agreed  to  be  given  for  the 
"  land  sold,"  decreed  a  conveyance  for  the  lot,  as  described 
in  the  exterior  of  the  foregoing  figure* 

From  this  decree  Coutts  appealed;  and  the  appeal  having 
abated  by  his  death,  was  revived,  by  consent,  in  the  names 
of  his  trustees  and  executor. 


The  Attorney-Generaly  for  the  appellant,  contended,  Ist. 
That  parol  evidence  was  inadmissible  in  diis  case,  inas- 
much as  it  would  go  to  contradict  the  written  agreement, 
and  shew  that  more  ground  was  intended  to  be  conveyed, 
than  appeared  from  the  terms  of  the  agreement  itself* 


In  the  33rf  Year  of  the  Commonwealth.  621 

2d.  That  Craig  not  having  complied  strictly  with  the  con-   ootobbr, 

tract  on  hia  part,  a  Court  of  Equity  ought  not  to  have  -^^ ^' 

decreed  a  specific  execution  against  Coutts.  Coutt'i 

V. 

Warden^  CaU^  and  Randolph^  for  the  appellee,  insisted  that  ^' 
by  the  terms  of  the  agreement,  Craig  was  entitled  to  a 
conveyance,  according  to  the  boundaries  c<»itended  for  by 
him.  The  articles  embraced  a  "  tenement^^  and  ^^  lot  of 
"  ground  extending  to  Crouches  line^  The  word  tenement 
was  one  of  the  largest  signification ;  and  nothing  would 
satisfy  the  term,  bt  of  ground^  but  a  certain  quantity 
forming  a  parallelogram.  It  would  be  n\on3trous  to  say 
that  because  property  on  a  street  was  sold  nominatim^  it 
should  not  extend  back,  to  include  the  whole  lot. 

The  defendant  having  in  his  answer,  attempted  to  raise 
an  ambiguity,  in  the  agreement,  it  was  proper,  according 
to  a  well  known  rule  of  law,  to  introduce  parol  evidence 
to  explain  it.(a)  (a)    Roittru 

That  Craig  had  more  than  complied  with  his  contract  %aud9^l\f 
was  obvious  from  the  report  of  the  commissioner;  and 
the  only  question  was,  how  much  Coutts  would  have  to 
refund. 

Friday^  October  14t.  The  Judges  delivered, their  opi- 
nions. 

Judge  TuCker.  In  this  case,  I  approve  entirely  of  the 
Chancellor's  decree.  The  defendant  in  his  answer  having 
positively  denied  that  interpretation  of  the  written  agree- 
ment, between  the  plaintiff  and  himself,  which  appears 
obvious  upon  the  face  of  it,  I  think  the  plaintiff  was  enti- 
ded  to  resort  to  parol  testimony  to  explain  it,  according  to 
the  intention  of  the  parties,  as  declared  and  understood 
between  them,  and  by  the  witnesses  themselves  at  die 
time.  That  explanation  barely  confirms  the  obvious  inter- 
pretation, and  perfectly  inv^idates  the  answer,  which 
alone  could  create  a  doubt  as  to  the  true  meaning  of  the. 
agreement.  I  am,  therefore,  of  opinion,  that  the  decree  be 
affirmed. 
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bcTOBEK,        Judge  Roane.      There  are    only   two  grounds   upon 
y^^  .1  ^   which  the  appellants'  construction  of  the  agreement  can  be 
Coiiit's      maintained :     lst«  That^  in  point  of  fact,  there  is  vacant 
nw  ^es,  c.  jj^ J  lying  between  the  lumber-house  and  Crouch^ 9  line, 
Craig.      which  tnay  satisfy  this  expression  in  the  agreement,  '*  a 
"""""  **  large  lumber-house  and  the  lot  of  ground  extending  to 
"  Cr^ttcA'*  line :''  or,  2dly.  That,  if  that  expression  cannot 
thus  be  satisfied,  the  grant  of  the  land  in  question,  is  never- 
theless restrained^  by  the  stipulation  on  the  part  of  Coutts^ 
therein  contained,  to  make  a  deed  *^  for  the  lot  and  houses 
"  before  mentioned  and  now  in  the  possession  of  Ificks 
"  and  CampbeiW^     In  the  (Irst  view,  testimony  must  be  re- 
sorted to,  on  the  part  of  the  appellants,  if  they  would  vary  the 
(otherwise)  clear  construction  of  the   agreement,  carrying 
the  land  in  controversy  to  the  appellee*    And,  in  the  second 
view,  the  restriction  contended  for,  on  the  part  of  the  ap- 
pellant, will  be  obviated  by  testimony  shewing  that,  im 
TRUTH,  the  land  in  controversy  was  at  the  time  in  posses- 
sion of  Hicks  and  CamphelU     I  am  inclined  to  think  that, 
in  both  cases,  such  testimony  is  proper ;  not  as  varying  the 
agreement,,  as  upon  its  own  face,  but  supplying  facts  neces- 
sary for  the  understanding  of  it* 

As  to  the  first  view ;  it  is  clear,  that  no  land  is  vacant 
between  the  lumber-house  and  Cro«cA'*  line ;  or  atleast, 
if  any,  it  is  so  extremely  minute  a  sltp^  as  not  to  satisfy 
the  expression  ^^  lot*"  I  infer,  that  there  is  none ;  because 
by  the  deed  of  February^  1793,  among  the  exhibits,  CouUs 
feases  to  Hicks  a  piece  or  parcel  of  land  "  adjoining  the 
**  land  of  Richard  Crouch^  containing  in  front"  (cm  the 
street  leading  to  the  governor's  house)  ^^^  forty  feet^  md 
"  running  back  thirty-two  feet,"  and  on  which  Hicks  cove- 
nants to  build  a  lumber-house  of  ^^  forty  by  thirty  fcet^ 
dimensions.  If,  therefore,  the- house  was  built  according  to 
the  terms  of  the  lease,  i.  e.  fsrty  feet  long,  not  an  inch  of 
vacant  ground  could  be  left:  but  this  is  not  all*  ^ohn 
Hicks  tells  us,  in  his  deposition,  (referring  to  this  lease,) 
that  he  undertook  to  build  a  lumber-house  of  certain  dimen- 
sions, "  which  was  erected!^     I  take  it,  therefore,  to  be 
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clearly  established  that  no  vacant  land  does  exist  in  that    octobbr, 

1808. 
quarter,  or  at  least,  no  piece  large  enough  to  be  denomi-  \^^^-^^ 

nated  a  "  lot  of  ground,"  and  thus  falsify  the  terms  of  the      Couit'i 
agreement.    The  general  expression  m  the  agreement  must,  y 

therefore,  operate  in  favour  of  the  appellees,  unless  (in  the      Craig. 
second  view  of  the  case)  it  be  shewn  that  the  land  in  que9^  — — — 
tion,  was  not  in  possession  of  Hicks  and  Campbells  thus 
restraining,  by  proof,  the  latitude  of  the  expressions  in  the 
agreement:  but,  on  the  contrary,  we  are  told  by  Hicksy 
that  although  he  did  not  claim  the  land  in  question,  by  vir- 
tue of  his  lease^  yet  that  he  paid  a  **  yearly  rent  for  the  back 
**  ground  and  houses  he  made  use  of;"  which  account  is 
also  corroborated  by  the  testimony  of  Campbell:  they, 
therefore,  were  in  possession  of  the  land  In  controversy^ 
Both  grounds  of  restriction,  therefore,  fail  the  appellants^  i 
and  the  Chancellor's  constmction  of  the  agreement  is  un- 
doubtedly correct. 

I  am  of  opinion  that  the  decree  of  the  Superior  Court  of 
Chancery  be  afiirmed. 

Judge  Fleming.  The  principal  point  in  controversy  it 
whether  the  whole  lot  of  forty-two  feet  on  the  main  street, 
and  extending  the  same  breadth  up  to  Crouches  line,  was 
contracted  for  ?  and  it  seems  clearly  to  me  that  it  was 
•o,  by  the  written  contract  itself:  but  had  there  been  a 
doubt  on  the  subject,  I  am  of  opinion,  that,  from  prece- 
dents in  this  Court,  particularly  in  the  case  of  Flemings 
V.  Willis^  parol  evidence  was  admissible  to  explain  the 
intention  of  the  parties.  It  is  a  very  plain  case ;  and  I 
concur  in  opinion  that  the  decree  of  the  Chancellor  be 
affirmed. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decree 
of  the  Superior  Court  of  Chancery  affirmed. 
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ABATEMENT. 

1.  How  a  plea  in  abatement  to  an  attachment 

.ought  to  eonclude.  &e  Attachment, 

No  4. 
2«  The  plea  that  the  defendant  never  ab- 

9Conaed  is  a  plea  in  abatement    Miantz 

V.  NendletfSoS. 

3,  A  general  demurrer  to  a  plea  in  abate- 
ment ou^t  to  be  suBtained,  if  the  plea 
be  defective  in  point  of  form  only.    Ibid, 

4.  Where  a  suit  has  abated  bj  the  death  of 
a  partj,  it  seema  that  it  ought  to  be  re- 
vived for  or  against  the  representatives 
bvname,  and  not  in  ihegeneral character 
of  repretentativea.  Turpin,  Adn^r  of 
Jame%y  v.  Thania^%  Bepretentatives. — 
Note  (1)— 139. 

9.  iS^BoND,  No.  14. 

€.  How  an  appeal  abated  at  one  term  by  the 
deadi  of  the  apoellant,  may  be  revived 
at  another,  on  tne  motion  of  his  repre- 
sentative.   See  Appeal,  No.  7. 

7.  See  Error  Coram  Nobis. 

ACCORD  AND  SATISFACTION. 

1.  An  accord  with,  and  satis&ction  received 
from,  one  of  several  persons  Ruilty  of  a 
^'71/ assault  and  battery,  is  a  oar  to  the 
action  as  to  them  all.  See  Assault 
AND  Battery,  No.  I.  Bidfle  v.  Tiir~ 
ner  and  otherO'^SS. 
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ACCOUNT. 

1.  A  settlement  (by  commissioners  appoints 
ed  by  the  Court  of  Chancery)  of  an  ad- 
rainistratioA  account,  without  notice  to 
the  legatees  or  distributees,  is  against  the 
constant  course  of  the  Court  Campbell 
and  Wife  v.  Winston  and  othero — 10. 

2.  An  order  of  the  Court  of  Chancery  to 
make  up  an  accowit,  without  saybg  be* 
foi^  lonom  it  is  to  be  done,  must  be  exe- 
cuted before  one  of  the  master  commis- 
sioners of  the  Court  Anderaon  v.  Gest 
—26. 

3.  The  Court  cannot  appoint  commissioners 
to  make  up  an  account  out  of  the  State, 
except  by  consent  of  parties.    Ibid 

4.  Qttere.  How  far  an  ex  parte  settlement  of 
his  administration  account  b^  an  execu- 
tor, with  commissioners  appointed,  on  his 
own  motion,  by  the  Court  in  which  the 
win  is  proved,  is  valid  }  Anderwn  and 
Starke  v.  Fox,  £<c.— 245. 

5.  See  Executors  and  Administra- 
tors, No.  11. 

6.  The  Court  of  Appeak  will  not  enter  into 
an  investigation  or  an  account  taken  by 
direction  of  a  Court  of  Chancery,  when 
either  no  exception  to  the  commissioner's 
report  was  taken  in  the  Court  below,  or 
not  taken  in  nich  form  as  to  enable  the 
Court  to  decide  on  the  principle  of  law  or 
eouity  on  which  the  item  excepted  to  was 
aclmitted  or  rejected.  Perkins  v.  iSotTi* 
ders,  6fc.  Exrt  ofPiraei^*  tfO. 
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7.  Sep  Award,  No.  2. 

8.  See  Partners,  Xo.  2. 

ACCOUNT,  BOOKS  OF. 

1..  The  books  ofaceount  of  a  party  ouj^ht  to 
be  taken  all  tojj^ctlier ;  therefoi-e  credits 
ought  not  to  be  collected  from  them,  to 
charge  such  parly,  >mhout  admitting  the 
debita  charged  therein,  IVag^ier  v. 
G^-ay»  ^cftfT;-— 60J. 

ACTION. 

V  iS^ Demand,  No.  1. 

'i.  As  to  action  surviving  on  a  joint  note. 

5ie«r  Joint  Obligation,  No.  1. 
3.,  What  kind  of  deed  considered  insufRcient 

to  enable  the  persons  named  as  trustees 

to  maintain  an  action  of  trespass.     iSc;^ 

Deeds,  No.  5. 

4.  When,  in  an  action  against  part  of  the 
obligors  in  a  bond,  the  declaration  not  af- 
kgin^  that  the  obligor  whose  name  is 
omitted  sealedht,  and  there  being  no  plea 
in  abatement,  such  obligor  will  be  l»re- 
sumed  to  be  dead,  thoogli  it  appear  from 
the  declaration  that  the  obligors  against 
whom  suit  was  hroug^ht  were  his  securi- 
ties.    fiiwBoND,  No.  14. 

5.  The  distinction  between  trespass  vi  et 
armu,  and  trespass  on  the  caae  /  when 
one  is  the  proper  action,  and  when  the 
other.  See  Trespass  vi  et  armis, 
Nos.  2,  3. 

6.  The  species  of  action  will  be  designated 
by  the  Court  according  te  the  general 
form  and  structure  of » ike  dcclanition. 
Tavlory.  Rainboiv-~\*i3. 

7.  .WBond,  No.  16, 17. 

S.  An  action  may*  be  maintained  on  an  in- 
spector's  bond,  in  the  name  of  the  Go- 
vernor, for  the  benefit  of  a  person  injured 
by  the  non-delivery  of  tobacco,  although 
the  law  directs  the  original  bond  to  be 
transmitted  to  the  ti*ea»urcr,  and  is  silent 
as  to  the  prosecntinjj  of  suits  tliereon ; 
the  person^  injured  in  such  case  luving 
his  option  either  to  bring  such  suit,  or  aa 
action  in  his  own  name  against  the  in- 
spectors for  the  penalty,  unposed  by  law, 
cSr  double  the  value  of  the  tobacco.  Pa^-c, 
€knxrnor,  i^c.  v.  Peyton  atut  othert-- 
566. 

ACTa  OF  ASSEMBLY. 

1.  The  manutcript  act  of  1691,  and  not  the 
printed  revisal  of  1705,  fixes  the  period  at 
which  the  right  of  making  slaves  of  In- 
diana was  restricted.  PalUu  and  others 
V.  Hill  and  others — 149. 

2.  Tlie  act  of  the  19th  of  January,  1802, 

(Kev.  Code,  vol.  1.  c  «95.  p.  42&.)  which 
authorises  Clerks  of  Courts  to  issue  writs 
oivenditioTu  exponas  in  certain  cases,  is 
prospective  only  in  its  operation,  and 
cOii;io<jaootiy  docs  not  extend  to  > 


exiatiiigbefofek  was  pMMd.  The  C^m^ 
monwealth  v.  Hewitt — 181. 

3.  Uow  a  remedied  act  of  AsscmUj  may 
operate  retrospectively.    Ibid, 

4.  The  act  of  Uie  SOth  of  January,  1804^ 

which  gives  daraagea  and  interest  on  the 
affirmance  of  appeals  from  decreet  in 
Chancery,  does  not  apply  to  appeals  die- 
peruMng'  at  the  commeoeemcnt  ^  the 
act«  viz.  the  tst  of  May,  1804;  and  the 
same  principle  applies  to  injanctioas. 
Jieatti/  V.  Sfnith  &  3%oa0»o»-'395. 

AGREEMENT^ 

I.  See  Assignment,  No.  4. 
3.  See  Nudum  Pactum,  Xoa.  1,  *Z.  ' 

3.  A  verbal  agreement  may  be  made,  that 
the  assignor  of  a  bond  shall  not  be  liable  ; 
and  thereupon  he  will  not  be  responsible 
to  a  subsequent  assignee,  even  though  he 
had  no  notiisc  of  sQch  agreement,  and 
though  the  bond  was  aasigned  in  generaX 
terms.     Stnbbs  v.  Bwtpell — 536. 

AMENDMENT. 

1.  If  an  entry  he  made  in  the  ndimte-book  of 
the  Clerk  of  a  District  Court,  and  part  of 
it  be  omitted  in  the  order-book  a^ed  by 
the  Judge,  the  order-book  cannot  be  a- 
mended  from  the  minutes  after  the  term 

•  at  which  tlie  proceedings  were  had.  Cog- 
biU  \ .  CogbUland  others^-k&T, 

ANSWER  IN  CHANCERY. 

1.  Where  the  answer  is  silent  as  to  a  mate- 
rial allegation  of  the  bill,  the  plainti^may 
except  to  it  as  insufiicient,  or  mav  move 
to  have  that  part  of  the  bill  taken  fix* 
confessed ;  if  the  pUiotifl^  instead  (tf  pnr- 
suiiig  this  course,  reply  to  ihe  answer^ 
and  set  tlie  cause  for  neeunng,  he  is  not 
to  avail  himself  of  the  silence  of  the  de- 
fendant on  any  material  allegation,  as  aa 
implied  admission  of  iu  truth.    Danger- 

Jetd,  &c,  V.  Claiborne,  £^f.— 17. 

2.  The  bill  having  been  taken  as  confisoedp 
and  a  decree  tusi  returned  served,  an  an- 
swer, controvci-ting  a  par/ of  the  plain- 
tifTs  claim,  and  not  denying  the  residue, 
was  received  as  an  ans\iier  to  {mil  only, 
and  a  decree  alfsoltUe  was  entered  for  tie 
residue.  T/tompson  U  Veitch  v.  Strtde 
—19. 

3.  Where  the  answer  of  tlie  defendant  an 
Chancerv  contains  a  direct  and  positive 
denial  of  the  allegations  in  the  complain- 
ant's bill,  it  cannot  be  outweighed  by  tiie 
deposition  of  one  witness,  unsupMHted 
by  corroboraung  cireumstancea.  jBeattg 
V.  Smith  ^  Thon^)soit—3QS. 

4.  The  answer  of  one  joint  partner,  m  the 

name  of  both,  deemed  sufficient,  the  com- 
plainant  having  6led  a  general  repliea- 
tiofi,  and  taken  uo  steps  to  comp^  an 
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voswer  fronS  the  otkev  ftataer.  /*ree- 
lanOs  V.  iJoyolZ,  ^c.-~S7S, 

APPEAL. 

J.  Tfcc  Judges  of  the  Superior  Courts  of 
Chancery  cannot  {|;rant  appeals  from  in- 
lerioctttory  decrees  in  iHtCeUion^  but  in 
Court  onlv.  Datoney  r.  IVright  and 
other^-^ii  The  Prentknt,  &c.  of  mi- 
Uam  and  Mary  College  v.  Ihdsrwn,  et  al. 
£x^r9ofLee—557. 

3.  &e  Judgment,  No.  1.    Error,  Nal. 

3.   SwlNJUNCTION,  No.  1. 
•4.  An  appeal  ought  not  to  be  allowed  from  a 
^  dismission  of  a  bill  of  injunction  under 

the  aet  of  Assembly,  the  mjiuiction  hav- 
ing been  dissohred,  and  no  cause  shewn 
against  such  dismission  at  tl>e  next  term. 
Jmderwn  ^  Thurmond  v.  ElUngton  and 

5.  In  such  case,  if  the  complainant  wish  to 
appeal,  he  riiould  carry  on  his  suit,  in  the 
usual  coarse  of  the  Court,  to  a  final  hear- 
ing ;  and  it  seems  that  his  intention  to 
appeal,  declared  by  his  counsel,  would  be 
sutncient  to  prevent  the  dismission,  and 
authorise  his  oan^'ing  on  the  suit  If  he 
fail  to  do  this  at  the  Ume  of  tlie  dismis- 
sion, he  may  move,  at  the  next  term,  upon 
notice  to  the  adverse  party,  to  set  it  aside, 
when  it  may  be  done,  if  it  appear  reason- 
able.   Ibid 

6.  A  party  ma^  appeal  from  an  order  of 
Court  directing  an  ckecution  to  be  issued, 
or  one  to  be  quashed.  See  £xe c  u  t i  o  v. 
No.  6. 

7.  An  appeal  having  abated  at  one  term  by 
the  death  of  the  appellant ;  at  the  iiejrt 
term  ti  scire  faciaa  was  awarded  on  tlie 
motion  o^  nis  administrator,  who  had 
qualified  since  the  abatement,  fop  the  ap- 
pellee to^  ahew  cause  why  the  appeal 
should  not  be  revived,  bibbs  v.  Per- 
kinson — 211. 

$.  Damages  and  interest  not  to  be  allowed 
on  afmmanee  of  appeals  from  decrees  hi 
Chancery^  which  were  depending  at  the 
eommencement  of  the  act  of  the  20th  of 
January,  1804,  viz.  on  the  Ist  of  May,- 
1804.  Beatty  v.  Smith  ^  Thompson-^ 
395. 

9.  An  appeal  taken  firoro  a  verdict  before 
any  ^'ti(/^ne/i/ entered  thereon,  ought  to 
be  dismissed.  Tatttm  and  Jf'ife  v.  StU- 
dffw^S^ 

10.  Cannot  be  allowed  by  a  County  Court, 
from  an  interlocutors  decree,  even  in  tenn 
lime.  AUen  v,  Belches  aiui  Qthers-^ 
595. 

11.  An  order  of  the  Superior  Court  of  Chan- 

cery^ reinstating  an  iujunetiony  and  di- 
recting a  new  tiial  of  an  issue,  is  not  an 
interlocutory  decree^  from  which  an  ap- 
peal can  be  allowed.    Price  v.  Sti*ange^ 


APPEALS,   CtraiTOF. 

1.  Whch  the  Court  of  Appeals  will  not  eft. 
ter  into  an  investigation  of  an  account  ta- 
ken by  direction  of  the  Court'of  Chan- 
wy,  unless  exceptions  to  the  commis- 
sioner's report  be  there  taken  in  a  par- 
ticular manner.    See  Acco  unt,  No.  6. 


APPRALSEMEXT. 

1.  An  appraisement  of  the  estate  pf  a  de- 
ceasetl  person,  not  signed  by  the  execu- 
tor or  administrator,  hut  by  the  ap' 
prmsers  only,  is  no  inventory  of  the  es- 
tate, and  cannot  be  giv^. in  evidence,  as 
such,  in  any  suit  by  or  agamst  such  ex^- 
eoutor  or  administrator.  Carr's  Ei'r  v. 
Jinderson — 361. 

2.  5Iee  Inventory,  No.  2. 

3.  AJfe  Inventory,  No.  3. 


ARBITKATORS. 
L  See  Award,  No.  1. 

ASSAULT  AND  BATTERY, 

1.  A  release  to  oftte  of  several  persons  guilty 
of  a  Jot/// assault  an<I  battery,  or  an  accord 
with,  and  satisfaction  reccivetl  from  one 
of  them,  is  a  bnr  to  the  aotion'ot  to  them 
all  i  notwithstanding  such  release  or  ac- 
knowledgment of  satisfaction  be  express- 
ed as  api^ying  only  to  the  part  which  that 
one  took  in  the  trcsiMiss ;  and  notwith^* 
standing  a  proviso  that  it  shall  not  ope- 
rate in  favour  of  the  other  trespassers. 
Ruble  V.  Tnmer  and  others — 38. 

2.  A  judgment  for  flamagcs,  in  a  separate 
action  A^nst  one  of  sereral  persons  who 
were  guilty  of  a  joint  aBsattlt  and  battery, 
is  a  bar  to  an  action  against  the  rest 
HVkes  V.  JocA^swi— 355. 

3.  A  finding  in  a  special  verdict  that  T.  a^id 
B.  were  concerned  in  the  same  afiray  at 
the  same  time,  and  tliat  it  was  the  same 
o^roy  for  which  ajud|^ent  was  render- 
ed against  B.  is  a  sufficient  finding  that 
T.  and  B.  were  jointly  guilty  of  the  same 
assault  and  battery.     Ibid 

ASSETS. 

1.  When  a  suit  m  equity  for  the  discovery 
of  assets  may  be  brouQ;ht,  and  who  ought 
to  be  made  parties.  Vlurke  v.  kVebb  and 
others — 8. 

ASSIGNEE. 

'Sifff  Assign  ME  KT. 
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ASSIGNMENT. 

1.  A  bond  may  be  sold  for  raaeh  len  than 
its  noromaf  amount,  and  the  aasifi;nor 
made  responsible  for  the  whole,  botn  in 
law  and  etiuity,  if  no  fraud  or  usnrj  ap- 
pear in  the  transaction.  Xeftner  v.  Hard 
—14. 

SL  The  asiugnee  of  a  bond  for  money  won  at 
gaming  cannot  recover,  though  the  as- 
signment was  for  a  valuable  oonsidera- 
tioo,  and  though  he  liad  no  notice  of  tlie 
miffin  of  the  bond  ;  unless  the  obligor, 
beJore  the  assignment,  induce  him  to  take 
the  bond  bj  promising  to  pay  him  the 
uoney.  tVood»oni^  Hwttery.  Barrett 
U  Co.— 80. 

J.  See  Gaming,  No.  S. 

4.  An  agreement  for  the  conTerance  of  cer^ 
tain  lands  was  assipied  '' -mthorU  re 
**  courted  accompanied  by  a  delivery  of 
a  paper  purporting  to  be  a  grant,  too- 
ther witu  certificates  as  to  the  quality 
and  goodness  of  the  title  ;  these  papers 
proved  to  be  forgeries  ;  but  the  assignor 
vas  held  not  to  be  liable,  there  being  no 
proof  of  fraud,  or  of  knowledge  of  fraud, 
on  Am  part.  Crawford  v.  VfV Donald^- 
189. 

5.  A  bond  was  assigiied  in  those  words  : — 
•*  For  value  received,  I  assign  the  within 
**  bond  to  A.  8.  and  make  myself  respon- 
•*  sible  for  the  payment  thei«eof,  should 
**  B.  (the  obligor)  who  resides  in  G.  prove 
**  inscdvent."  This  special  assignment 
does  not  var^  the  nature  of  the  under- 
taJdng,  or  affect  the  assignor's  fiability,  as, 
vith<Nit  an  express  stipulation  to  the  con- 
trary, he  would  have  been  so  liable  by 
the  mere  operation  of  law.  Goodali  v. 
Stuart^iOS. 

6.  In  general,  the  return  of  the  sheriff  of 
**jio  effects"  on  an  execution  in  favour  of 
the  assignee  of  a  bond  against  the  obligor^ 
h  sufficient  to  charge  tne  attignor  ;  so 
that,  in  an  action  against  him,  no  proof 
that  the  obligor  was  not  insolvent  can  be 
admitted.    Sud. 

7.  As  to  assigning  breaches  in  declaring  on 
bonds  with  collateral  conditions.  See 
Breach,  Nos.  1,  2. 

§.  A  bond  may  be  assigned  in  general  terme^ 
with  a  veroal  agreement  that  the  assignor 
shall  not  be  responsible  ;  and  thereupon 
he  win  not  be  responsible,  even  to  a  sub- 
sequent assigiiee  having  no  notice  of  such 
agreement.    Stubby  v.  Jffu^noe//— 536. 

ASSIGNOR. 

iSse  Assignment, 

AssuMPsrr. 

1.  On  the  trial  of  an  issue  upon  the  assump- 
sit of  the  teetator,  the  assumpsit  of  hu 
executor  eannot  be  given  in  evidence  to 


establish  t]ietfeflMui4.     QMr^a  •Uii'jr 

T.  UtUepage  U  Co.— 401. 
3.  The  mere  admission  of  a  debt  is  not  aal^ 
ficient  to  charge  the  defendant  with  the 
tohole  (rf'the  plaintiff's  demand ;  he  masl^ 
nevertheless,  prove  the  amouat    Ibid. 

ATTACHMENT. 

1.  ORIGINAL,  prior  to  the  act  of  Janoaiy 
25th,  1806,  ought  not  to  have  been  grant- 
ed to  a  creditor,  whose  elaim  exceeded 
twenty  dollars,  or  one  thouaand  pounds 
of  totaoco,  on  the  ground  diat  hii  debtor 
intended  to  remove  his  effects^  or  teovUL 
elude  the  ordinarr  legal  process;  bat 
only  on  the  ground  diat  he  was  aetuaUy 
removing  out  of  the  oountv  or  eorpura- 
tion  privately,  or  absconded  or  eoneealed 
himself  so  tluit  the  ordinary  process  of  law 
could  not  be  served  upon  htm.  Mmtz  ▼. 
Uendley-afd%. 

%.  The  complaint  on  wUoh  it  is  issued,  and 
the  bond  and  security  for  its  due  prose- 
cution, ought  to  be  made  and  givea  by 
the  creditor  himself^  and  not  by  his  of- 
tomey  at  law.    Ibid, 

3.  Irregulariy  issued,  oug^t  to  be  <marfifd, 
ex  oJficiQ,  by  the  Court  to  wUeh  it  b  re- 
turned ;  though  bail  be  not  given,  nor 
any  plea  filed  by  the  defendant;  and,  in 
like  manner,  the  Court  ought  to  quash 
it,  on  errors  in  arrest  of  iut^jmeat,  after 
pleadings,  and  a\erdict  for  the  plaintiC 

4.  A  plea  in  abatement  to  an  attachment 
ought  not  to  conclude  with  praying  judg- 
ment if  the  plaintiff  ought  to  have  and 
maintain  his  attachment  and  odMn,  but 
only  that  the  attachment  be  quathed. 
TbuL 

5.  The  plea  tluit  tlie  defendant  never  ab^ 
tconded  is  a  pleain  abatement.    Ibid. 

ATTORNEY. 

1.  The  eomplaint  on  which  an  attachment 
is  issued  ought  to  be  made,  and  the  bowl 


and  security  for  its  due  prosecution  gtven, 
by  the  creditor  himseli,  and  not  bv  hb 
attorney  at  law.    Mantx  v.  OentBei^^ 


308. 


8.  Qttere.  Whether  an  attorney^  in  obtain- 
ing an  injunction  for  hu  client,  can  exe- 
cute, on  his  behalf,  a  sufficient  release  of 
errors  ?  And,  if  he  can,  whether  such 
release  would  be  good,  though  not  under 
seal  ?  Hit^eHeire  v.  t^Heon  U  Dmlap 
— fi68. 

AVERAGE. 

1.  When  the  average  xalue  of  the  whole 
tract  of  hmd  shall  give  tl\e  rule  of  com- 
pensation ;  several  tracts  bein^  sold  as 
adjoining  each  other,  in  all  of  which  there 
is  a  deficiency.    See  Porch  ASB,fi,  No.  8. 
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AVERBfENT. 

1.  WbatftTennent  neeessaiy  in  a  declara- 
tion in  an  action  on  a  bond  given  to  pay  a 
■peoified  sum,  op  tuch  fitrthei*  sum  as 
would  be  sufficient  to  purehaae  as  much 
property  as  that  specified  sum  vould 
nave  purchased  at  a  period  antecedent  to 
the  date  of  the  bpnd.  See  Bond,  Not. 
16,  17. 

9.  After  what  pleadings  a  jud^ent  will  be 
reversed  for  want  of  a  sufficient  averment 
in  tlic  declaration.  /for<f  •  JBx'x  v. 
IMMinon— 595. 

AWARD. 

1.  An  award  ought  not  to  be  set  aside  either 
in  a  Court  of  Law  or  Equity,  on  the 
ground  of  a  mistake  in  the  judp^ment  of 
the  arbitrators,  unless  that  mistake  be 
very  palpable  ;  a  mere  difference  of  opi- 
nion oetween  the  Court  and  the  arbitra- 
trators,  in  a  doubtful  case,  not  being  suf- 
ficient to  authorise  such  interference. 
Minritf  Overton  arid  othera  v.  Rost-^ 
408. 

2.  If,  pending  a  suit  in  Chancery  brought  by 
one  of  three  partners  in  a  mercantile  con- 
cern against  the  other  two  for  a  settle- 
ment of  the  accounts  f)f  the  copartnery, 
the  plaintiff  and  one  of  the  defendants 
agree  to  refer  all  matters  in  difference  be- 
tween them,  rebtive  to  the  subject  in 
eontroversy,  to  arbitrators,  whose  award 
u  to  be  the  decree  of  the  Court ;  accord- 
ing to  which  agreement  an  order  of  re- 
ference is  made;  and  the  arbitrators 
make  a  report  that  they  had  examined  and 
ttated  the  books  of  the  copartnery,  and 
arward  the  payment  of  certain  sums  by 
the  other  defendant  as  the  only  debtor  to 
the  plaintiff  and  to  the  defendant  who 
agreed  to  the  reference  ;  and  state  that 
tlie  payments  already  made  by  that  de- 
fendant dueharge  Mm  from  any  other 
claim  ofthepktmtiffon  account  of  the  co- 
partngry  /  sudi  report  ought  to  be  con- 
sidered as  an  awards  and  sufficiently  final 
and  good  between  the  parties  who  agreed 
to  the  reference.  Fletcher  v.  Pollard — 
544. 


BILL  IN  CHANCERY. 

1.  iS!e«  Answer  IN  Chancery,  No.  1. 
3.  &«  Answer  in  Chancery,  No.  2. 

BILL  FOR  DISCOVERY. 

1.  Ot^osetB,  when  it  may  be  brought,  and 
against  whom.  Ciarke  \.  ffebb  emd 
•tkero-^. 


BILL  OF  EXCEPTIONS. 

1;  .Si?eBoND,  No.  10. 

2.  iStee  Issues  out  of  Chancery,  No.  2. 

BILL  OF  REVIEW. 

1.  Ought  not  to  be  granted  to  an  InterhciUo- 
ry  decree.  Bunha  v.  Anderson  and 
othert—'iO. 

3.  A  biU  of  review  cannot  be  brought  until 
tlie  decree  sought  to  be  reviewed  and  re- 
versed is  final,  and  the  parties  out  of 
Court — EOzey  v.  Latie*8  JEx'j[>— 589. 

BLANKS. 

1.  A  forthcoming  bond  held  good,  and  suf- 
ficient to  charge  the  surety,  though  a 
total  blank  was  fefl  for  hu  name,  and  the 
name  of  tlie  High  Sheriff.  See  Forth- 
coming Bond,  Nos.  1,  2. 

BONDS. 

1.  A  bond  may  be  sold  for  much  less  than  its 
nominal  amount,  and  such  sale  will  be 
enforced  in  a  Court  of  Equity  as  well  as 
in  a  Court  of  JUrw,  if  no frmid  or  uoury 
appear  in  the  transaction.  Kemier  v. 
/forrf— 14. 

2.  An  Executor  is  not  entitled  to  commissions 
for  delivering  bonds,  payable  to  his  testa- 
tor, to  the  legatees,  nor  for  turning  such 
bonds  into  mortgages,  and  delivering  the 
mortgages.  Hipkms  v.  Bernard^  Jix^r 
ofNihhins^2l. 

3.  See  Gaming,  Nos.  1,  3,  3. 

4.  Bond  and  security  for  the  prosecution  of 
an  attachment  ought  to  be  given  by  the 
creditor  himself,  and  not  by  his  attorney 
at  law.    Mautx  v.  Bendley^SOS. 

5.  See  Forthcoming  Bonds,  Nos.  1, 
3,  3. 

6.  When  sufficient  to  charge  the  surety, 
though  a  total  blank  be  idH  for  his  name 
in  the  obligatory  part  of  the  bond,  be 
having  signed  ami  sealed  it.  Burthy  & 
Ferguson  v.  Yates— m^. 

7.  5»  Assignment. 

8l  As  to  the  action  surviving  on  a  joint  note. 

SeeJoinT  Obligation. 
9.  See  Breach,  Nos.  1,  2. 

10.  Bond  with  collateral  condition  no  part  of 
the  record,  unless  spread  upon  it  by  oyer^ 
demurrer  to  evidence^  bill  of  exceptions, 
case  i^eed,  or  special  verdict  Crag- 
hill  and  others,  and  Little's  AdnCrs  v. 
Page,  Governor,  C^c— 446. 

11.  When  no  advantage  can  be  taken  of  a  va- 
riance between  the  declaration  and  bond. 
i&Nc;tf  Variance,  No.  1. 

12.  In  debt  on  bond  with  collateral  condition* 

if  the  breach  be  assigned  in  the  very 
vfords  of  the  condition,  it  is  sufficient. 
CraghiU  and  otfiers,  and  Little* s  Mm*rs 
V.  Page,  Govei^ior,  6?c.^— 446. 
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13.  So,  if  it  he  as  i^cMi,  in  such  cases,'  in  as 
t^teral  term*  as  Uiose  of  the  eoudition. 
H'in^lorm  and  other  a  v.  Ttie  CommomeeaUh 
—459. 

14.  In  a  siiit  on  a  bond  against ^'ue  obligors,  *■ 

sixth  being:  omitted,  it  appearing  from 
the  declaration  tiiat  tliey  were  sweties 
ft)r  him,  bat  it  not  being-' alleged  that  he 
had  tealed  the  l>ond,  and  no  plea  in 
abatement  having  been  filed,  the  Court, 
after  veixlict  for  the  plaintiiY*,  will  pre- 
sume that  the  obligor  not  named  was 
<icad,  (though  not  so  stated  in  the  decla- 
ration,) and  will  sustain  the  judgment. 
Ibid.  ^  • 

15.  In  the  obligatory  part  of  a  SherilTR  bond, 
*       the  obligors  acknowle<lged  themselves  to 

be  held  and  firmly  bound  to  the  Cormnon- 
wealth  of  Virginia,  in  a  certain  sura,  for  the 
payment  of  M-liich  to  the  l^^atw^er  oftlte 
»md  CammtmrweaUhy  they  bound  them- 
selves, &e. — the  condition  was,  that,  if 
the  said  Sheriff  should  well  and  truly 
eollect  and  acoount  for  cei*tain  taxes,  ke. 
an<l  pay  the  same  to  the  Tveasttrer  of  thin 
CotmrnnruteaUh,  (or  the  use  of  tlie  said 
Commonwealth,  then,  kc^-tliia  was 
held  to  be  a  good  bond,  and  a  judgment 
in  an  aetion  of  debt  thereon  was  sustain- 
ed.   Ibid. 

16.  A  bond  was  given  in  1783,  in  the  penalty 
of  50,000/.  conditioned  for  the  payment  of 
1,000/,  **  or  stich  further  »nm  aa  shall  be 
tqnal  to  tite  aaid  1,000/:  in  1774,,  tiuu  ia 
to  aay,  to  pitrchaoe  aa  much  kind  and  aa 
mantf  negroes  aa  it  might  have  done  at 
titat  time  ,•"  this  was  held  not  to  be  an  usu- 
rious contract  •  FauUony  AdtiCr  of  Nam- 
4m,  V.  Harrias— 550. 

17.  But  if  an  action  be  brought  on  such  bond, 
and  there  be  no  (rverment  in  t/us  dedant- 
tion  aa  to  tfte  amount  of  any  extra  sum 
which  wotdd  be  neceasary  to  purchase  aa 
much  land  or  aa  many  negroea  as  the 
thousand  pounds  tvoulahave  pttrcliasedin 
1774;  no  evidence  ought  to  be  admitted 
as  to  that  fact,  nor  can  the  plaintiff  reco- 
ver more  than  the  thousand  pounds  with 
legal  interest.    Ibid, 

IS.  What  action  may  be  maintained  on  a  bond 
given  by  an  inspector  of  tobacco.  »See 
Action,  No.  8. 

BOOKS. 

1.  The  books  of  a  copartnery  sufficient  evi- 
dence  in  settling  an  account  between  tlie 
partnera  only,  witbmit  requiring  vouchers 
for  each  specific  item.  Fietc/ter  v.  Pol- 
lard-'5U. 

BREACH. 

• 
1.  In  debt  on  bond  with  collateral  condition, 
if  the  breach  be  assigned  in  the  very  words 
of  the  condition  it  is  sufficient  'Crag-- 
hill  and  others,  and  Little's  JidnCrs  v. 
Pagty  Governor,  &c.-— 446.     See  also 


Branches  v.  Randolph,  Governor,  t/e.  p. 
453,  in  notes,  S.  P. 
3.  So  if  it  be  assigned,  in  snch  caise,  in  ftf 
eeneind  terms  as  those  of  the  oonditkm. 
ninslow  and  other  a  v.  The  Common- 
wea/M^— 459. 


CASE,  ACTION  OF. 
• 

1.  When  case  for  consequential  damages 
will  not  lie,  but  trespass  t«  et  armis  is  the 
proper  action.  Set  Trespass  vi  et 
ABMIS,  No.  2. 

S.  The  distinction  between  trespass  vi  et 
armis,  and  trespass  on  the  case,  for  eon- 
sequential  damages.  See  Trespass  vx 
ET  ARMIS,  No.  3. 

CASE  AGREED. 

See  Bond,  No.  10. 

CAl-EAI'. 

1.  A  judgment  on  a  caveat,  that  no  grant 

shall  issue  to  the  caveatee  on  his  andnsece 
survey,  where  it  appears  that  he  has  any 
other  claim  or  survey,  by  which  he  may 
possibly  liold  a  part  of  the  land,  ought  to 
be  so  worded  as  not  to  affect  hia  ri|^t 
under  such  claim  or  survey.  Preston  v. 
Harvey — 55. 

2.  In  such  case,  the  judgment  ongiit  not  to 
be  "  that  no  grafU  issue  to  the  caveatr^ 
*'for  the  landmentionedand  drtcn6e<f  m 
"  his  inclusive  survey  caveated^  ke.  hut 
**  that  no  gi\mt  issue  to  him  in  pursuancr 
*'  of  his  inclusive  survey  made  under  die 
"  oixler  of  Court  granting  htm  leave  to 
"  comprehend  in  one  survey  his  aeverat 
"  adjoming  claims,"    Ibid, 

5,  In  what  case  an  administrator  with  the 
will  annexed  may  maintain  a  caveat.  See 
Patent  for  Lands,  No.S. 

CERTIORARI. 

1.  A  bill  of  mjunction,  and  the  proceedinffs 
thereupon,  are  not  properly  part  of  the 
record  of  the  judgment  at  common  Urse^  ■ 
and  ought  not  to  be  brought  tip  to  the 
Superior  Court  by  a  certiorari,  on  a  sog- 

S;stion    of  diminution    in    that  record. 
WaUeira  v.  Wilson  ^  Dmdap^96%, 

CHANCERY, 

iSeeEQ^uiTv. 

1.  See  Account,  No.  1.  Practice, 
No.  4. 

2.  The  Judge  in  vacation  cannot  grant  ap- 
p<fals  from  interloaUory  deereea  /loav* 
7tey  V.  Wright,  Uc. — 13. 
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5.    iSivSuPERIORCoURT  OPChANCERY, 

'  No.  1. 

4.  See  Answer  in  Chancery,  No.  1. 

5.  See  Answer  in  Chancery,  No.  2. 

C.  A  Court  of  Chancery  will  not  interfere 
with  ft  judgment  at  law,  however  erro- 
neous, unless  some  tpecial  ^roimda  of 
equity  exist.     See  E q.u  i  T  Y,  Nos.  9, 10. 

7.  .Vec Damages,  No.  4 

«.  Jt  seems,  tliat  to  authoriRe  the  proving  of 
an  exhibit  at  the  hearing  by  viva  voce 
testimony,  a  previous  order  for  that  pur- 
pK)sc  must  have  been  obtained  from  the 
Chancellor,  and  notice  given  to  the  ad- 
verse party  of  an  intention  to  introdnce 
such  evidence.  Chandlei'^s  Ex's  v.  JUtly 
^c.  ExVsofJVeale~^\^i. 

^  iSVt' Issues  out  of  Chancery,  No.  1. 

CODICIL. 

1 .  A  paper  established  as  a  good  codicil  to 
pass  i>er80nal  estate,  which  was  wholly 
w  rittcn  by  the  testator,  although  his  name 
appeared  in  no  part  of  it.  See  Wills, 
No.  2. 

COLLATERAL  CONDITION. 

See  Condition. 

COMMSSIONERS  IN  CHANCERY. 

1.  Ought  not  to  settle  an  adminbtration  ••- 
count  without  7iotice  to  the  legatees  or 
distributees.  Campbell  tmd  fVi/e  r. 
IFinston  and  othevs—lO. 

'2.  An  order  of  the  Court  of  Chancer}'  to 
make  up  an  account,  without  saying  be- 
fore  -whom  it  is  to  be  done,  must  be  exe- 
cuted before  one  of  the  master  commis- 
sioners of  the  Court  Atuierson  v.  Gest 
—26. 

'o.  The  Court  cannot  appoint  commissioners 
to  make  up  an  account  out  of  the  Stat«, 
except  by  consent  of  iiarties.    Ibid, 

\.  /fiwftf  Commissions,  No.  i^ 


COMAHSSIONS. 


i.  An  executor  is  not  entitled  to  commis- 
sions for  delivering  bonds,  payable  to  his 
testator,  to  the  legatees ;  nor  for  turning 
such  bonds  into  mortgages,  and  delivering 
tlie  mortgages.  Hipkins  v.  Hernardp 
Ej^r  ofmpkitis—2l, 

^  In  this  case,  a  commission  of  five  per  oent. 
was  allowed  to  commiswmera  who  sold 
lands  by  virtue  of  a  decree  of  the  Court. 
Luons,  Adnfr  of  Robinaoti,  t.  Byrd  and 
o0iei*»—9Q. 

COMMONWEALTH. 

I.  A  judgment  on  a  SheriflTs  bond  sustained, 
tliou^  it  was  given  to  tlie  Commonwealth 
instead  of  the  Treomtrer.  See  Bo2r», 
No.  15, 


COMPi^NSATION. 

L  See  Purchaser,  Nos.  3,  4,  5,  6. 

CONDITION. 

1.  How  breaches  are  to  be  assigned,  in  de- 
claring on  bonds  with  collateral  condition. 
^e  Breach,  No.  1. 

CONFESSION  OF  JUDGMENT. 

1.  By  an  executor,  when  it  bars  his  relief 
in  e({uity.    See  Judgment,  No.  10. 

CONSTRUCTION.  OF  ACTS. 

See  Acts  of  Assembly. 

CONTEMPT, 

1.  It  is  no  contempt  of  the  Court  of  Chan* 
eery  for  the  plain tiflf  or  the  Sheriff <o  pro- 
ceed to  sell  under  an  execution,  notwith- 
standing the  Chancellor's  order  directing 
an  injunction  upon  the  usual  terms  is 
shewn  them  ;  bond  and  security  not  hav- 
ing been  given  by  the  complainant,  and 
the  siibpxna  ami  injimction  not  being 
shew  II  in  parsuanee  of  soch  order.  Clarke 
v.  Hoome^s  Ejc'rs  and  others^^^, 

CONTRACT. 

1.  Under  what  circumstances  a  promise  in 
writing'  will  be  considered  merely  nudum 
pactum,  and  will  not  be  enforced  even  in 
a  Court  of  Equity.  Chandler^ s  Ea^x  v. 
HiU,  ^c.  Ex*rs  ofJVeale^iU. 

2.  iSetf  Nudum  Pactum. 

3.  Land  sold  with  wan*anty,  and  a  deficiency 

in  the  quantity ;  thq  ourchaser  is  entitle^ 
to  compensation  for  the  value  at  the  time 
of  the  contract  See  Purchaser,  No.  5. 
'  4  A  bond  given  in  the  alternative  to  pay  a 
specified  sum,  or  such  further  sura  as 
would  be  sufficient  to  {Hirchase  as  much 
property  as  that  specified  sum  woul4 
have  purehi^d  at  a  pt^riod  antecedent  to 
the  date  of  .JTne  bond ;  held  not  an  usuri- 
ous conU«'ct.    See  Bond,  No.  16. 


CONVEYANCE. 

The  effect  of  a  conveyance  of  a  tract  oif 
land  for  a  specified  quantity  "  tnore  w 
**  kss  /*•  for  what  deficiencies  the  vendor 
will  be  bound  to  make  corapensation-^for 
what  not    See  Purchaser,  Nos.  2,  r». 

COSTS. 

.  Security  for,  must  be  given,  in  ejectment, 
on  the  death  of  tht:  lessor  of  the  plaintiii*. 
Carter  v.  Washing'ton — 31 . 

.  In  what  case  an  attornej-*8  fee  ought  to  be 
taxed  agaiost  an    exectitor  or  adsni»ii:>- 
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trator.   See  Executors  and  Admi- 

NISTRATORS,   No.  5. 

3.  Cwu  should  not  be  taxed  upon  OTemiling 
or  BUstainioK  a  motion  to  diasolire  an  ih- 
junction.    Bamett  ▼.  Spencer-^?. 

4.  What  coats  are  recoverable  on  an  appeal 
iu  a  controversy  coneeming  the  probate 
oi'  a  win,  where  a  person  is  admitted  a 
party  in  the  District  Court,  and  the  judg- 
ment of  that  Court  is  reversed,  and  that 
of  the  County  Court  affirmed.  See 
Wills,  No. 4. 

5.  How  costs  are  to  be  taxed  against  an  ex- 
ecutor who  declares  on  an  assumpsit  to 
himtelfy  (for  transactions  subsequent  to 
the  death  of  the  testator,)  and  who  b  cast 
in  his  suit  Carr't  JExV  v.  Andermmr— 
361. 

%.  The  party  mbstanHaUif  prevaiUnff  in  the 
Court  of'  Appeals  is  entitled  to  costs,  al- 
though in  /oiin  the  deci&ion  be  against 
him.    EUzev  v.  Jauic's  £ar'a>— 589. 

COUNTY  COUKT. 

1.  Cannot  allow  an  appeal  from  an  interhcU' 
torv  decree,  even  in  term  time.  •iUen  v. 
Belches  and  otiier9-^95. 

COUNTY  CREDITOR. 

1.  Cannot  make  a  motion  against  the  Sheriff 
(or failing  to  collect  the  county  levy,  or 
any  part  thereof;  but  only  for  the  ntm 
appropriated  by  the  Court,  in  laying  the 
levy,  to  pay  the  sum  due  to  him ;  and  this 
he  can  do,  (after  six  montlis  from  the 
time  of  laying  it,)  whether  the  Sheriff 
has  collected  the  money  or  not  Stuart 
v.  AimiUofH'AS. 

%  The  remedy  bv  motion  for  the  sums  so 
appropriated  lies  in  favour  of  the  County 
creditors  only ;  not  in  favour  of  those 
who,  as  trustees,  have  contracted,  or  mav 
oonU'act,  on  behalf  of  the  County,  with 
any  individual.    Ilnd. 

X  It  seems  that  it  ought  to  be  shewn  that  the 

{)laintiff  was  a  creditor  at  the  time  of  the 
evy,  the  Court  not  being  authorised  to 
lew  money  in  advance  upon  the  people. 
Itnd. 

COUNTY  LEVY. 

See  County  Creditor,  Not.  1, 9, 3. 

COURT. 

See  Appeals,  Court  op.    Chancery. 
District  Court.    General  Court. 

1.  It  is  not  th^  provmce  of  the  Court,  but  of 
the  Jury,  to  judge  of  the  circumstances 
under  which  a  patent  for  lands  may  be 
presumed  to  have  fbrmerly  issued.— 
^cher,Adm'r  of  Tanner,  w.  Saddler^ 
370. 


S.  The  admission  of  a  deed  to  record  a  m 
mere  mitusterial  act  of  the  Court,  whicK 
gives  no  additional  validity,  and  m^  be 
compelled  by  a  peremptory  mandmuM. 
&tfl>EEDS,  No.  3. 

3.  Appeals  from  interlocutory  decrees  may 
be  granted  by  the  Judges  of  the  Snperior 
Courts  of  Chanoenr  in  Court,  but  not  m 
tjocation.  The  President,  &c.  of  WS- 
liam  and  Mary  CoUege  v.  Uodtrwn  ei  Oi. 
Ej^rs  ofLee-^57. 

COVERTURE. 

See  Limitation,  No.  2. 

CREDITORS. 

1.  When  a  loan  of  slaves  win  be  deemed  a 
^ft  in  favour  of  the  creditors  and  por- 
chaser^  of  the  person  to  whom  tJiey  y 
lent    See  Fraud,  No.  5. 


D 

DAMAGES. 

1.  Where  an  executor  brings  an  action  of 
trespass  against  a  Sheriff  for  scizinff  mh^ 
selling  by  virtue  of  a  writ  af^fierifictae 
certain  slaves  as  the  property  of  a  ^tectjUc 
legntee,  (to  whom  they  were  bequeathed 
by  his  testator,  and  in  whose  posseaakm 
tlicy  were,)  on  the  ground  that  thoae 
slaves  belonged  to  hSn^elf ;  having  been 
preriously  sold  by  him  to  satisfy  the  debts 
of  the  testator,  and  bou^t  by  himself; 
the  damages  assessed  in  his  favour  ouriit 
not  to  be  vindictive,  but  only  for  the  vtUue 
of  the  slaves,  with  a  reasonable  aDowanee 
for  hire.  Anderson  &  Starke  v.  For, 
^c— «45.  See  Executors  and  Ad- 
ministrators, No.  11.  Equity. 
No.  6.  • 

2.  JVb  damans  were  laid  in  the  declaratitm 
in  an  action  of  debt  on  a  bond  with  col- 
lateral condition,  but  the  judgment  was 
nevertheless  sustained.  CrwhiU  and 
others,  and  Little^ s  Adnfrs  v.  Page,  Go- 
vernor, £^c.-— 446. 

$.  So  where  more  damages  were  found  by 
the  JuiT  than  were  laid  in  the  declara* 
tkm.  fVinsUno  and  others  v.  The  Com^ 
monwealth — 4^9. 

4.  The  act  of  the  90th  of  January,  laOi^ 
which  gives  damages  and  interest  on  the 
affirmance  of  decrees  in  Chancery,  does 
not  apply  to  appeals  depending  at  the 
eomnienoement  of  the  act  The  same 
principle  applies  to  injunctions.  Beatty 
V.  SmsthU  Thompson-^^S. 

DEBT. 

iSs^AcTioN.    Bond.    Declaration. 
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DECLARATION. 

>.  Judgment  bcini;  obtained  b^  default  on  a 
bond  with  collateral  condition,  no  advan- 
tage can  be  taken  of  a  variaaoe  between 
the  declaration  and  bond.  Ci^agJdU  and 
ethers,  and  Little^ %  Adtv^r%  v.  Puge^  Go- 
veivior,  6fc.— 446. 

9'  *^  damages  laid  in  the  declaration  in  an 
action  of  debt  on  a  bond  with  collateral 
condition,  but  the  judgment  ncvertheleaa 
sustained.    Ibid. 

<1.  So,  where  moi<e  daroa^  were  found  by 
the  Jury  than  were  laid  in  the  declara- 
tion. fFnubrw  and  others  y.  Tim  Com- 
monwealtf^-^9, 

4.  Wlien  the  Court  win  presume  that  one  of 
the  obligors  in  a  bond  was  dead,  suit  halv- 
ing been  brought  against  pail  only,  and  it 
fiot  being'  alleged  in  the  declaration  that 
the  one  whose  name  w  as  omitted  sealed 
the  bond,  though  it  appeai'ed  tliat  the 
obligors,  against  whom  suit  was  brought, 
were  his  sureties,     kSee  BoNp,  No.  14. 

ff.  In  debt  on  a  SberifTs  bond,  the  declara- 
tion charging  that  he  failed  to  pa/  the 
taxes  an  demand^  instead  oi  at  the  time 
appointed  by  iavf,  was  held  8ufl5cient»  af- 
ter verdict.  fVinshm  and  ottusrs  v.  The 
Commomoealth^^^Q. 

6.  The  species  of  action  wiU  be  designated 
by  the  Court  according  to  the  general 
form  and  structure  of  the  declaration. 
Taylor  v,  Rainbov — 423. 

7.  What  averment  necessary  in  a  declaration 
on  a  bond  given  in  the  alternative  to  pay 
a  specified  sura,  or  such  further  sum  as 
would  be  sufficient  to  purchase  as  much 
property  as  the  sum  specified  would  pur- 
chase at  a  period  antcce<Ient  to  the  date 
of  the  bond.     See  Bond,  Nos.  16, 1  r. 

S.  Must  contain  a  positive  averment  of  the 
gist  of  the  action^  or  it  will  be  &tal  even 
alter  general  demurrer^  Hordes  Ea^x  v. 
Jpishman — 595. 

DECREE, 

1.  Having  been  entered  for  the  sale  of  mort- 
gaged property,  and  a  person  not  a  party 
to  the  suit  being  found  in  possession,  what 
steps  mi^  be  taken.  See  Mortgage, 
No.  1. 

3.  The  Judge  in  vacation  csoinot  grant  ap- 
peals (roiu  inter locvtary  decrees.  JDavf- 
nejfv.  fVn^ht.&c. — 13. 

3.  Ofan  infenor  Court,  not  to  be  impeached, 
for  error,  by  way  of  original  suit  in  the 
Sui>erior  Coui-t.  Banks  \,  Anderson  and 
otners — 20.     Graves  y.  Graves — 22. 

4.  May  be  impeached,  in  that  way,  for 
fraud.    Ibid 

5.  Interlocutor^',  if  erroneous,  ought  not  to 
be  corrected  h^  bill  of  review,  but  by 
motion,  ot  petition  to  tlie  Court    3id 

t^  Under  peculiar  circumstances,    the  Su- 
perior Court  of  Chancery  will  lend  its 
VOI..U. 


aid  to  carry  a  decree  of  a»  infeinor  Court 
into  effect.  Banks  v.  Anderson  and  others 

— a>; 

7,  (See Injunction,  No.  1. 

8.  iSetf  Answer  IN  Chancery,  No.  2. 

,  9.  iV^tf  Executors  anp  Administra- 
tors, No.  4. 

10.  <&ff  Damages,  No.  4. 

11,  What  deci'ee»  are  »ite/>/^cu/QiN^  /  when  ap- 
peals may  be  granted  from  them,  and 
when  not    i&^  Inter Juocu tor Y  De- 

CHEES. 

DEEDS. 

1.  In  qjeotment,  the  Juiy^  having  found 
tiaenty  years  possession  in  the  plaiiitifi*; 
an  objection  to  one  of  his  title-deeds  tliat 
it  was  not  indented,  and  expressed  no  con* 
sideration,  is  not  suificlent  to  prevent  a 
judgment  in  his  favour.  Junney  v,  Bever- 
ley^l$, 

S.  iTie  admission  of  a  deed  to  record  is  a 
mere  ministerial  act  of  tlie  Court,  (intend- 
ed only  as  notice  of  its  existence,)  and 
does  not  give  it  any  additional  validity. 
When,  thei*e/bre,  a  deed  is  pi'csented  for 
record,  it  ought  to  be  admitted, 'tu  avail 
only  as  far  <is  it  ought  fo  avaiL  Datoson 
V.  rhntston  ajid  otfiers.  Justices  ofFi^de- 
rick  Couniy^-'IS^. 

3,  If  an  inferior  Court  improperly  refuse  to 
admit  a  deed  to  be  proved  and  recorded, 
it  may  be  compelled  by  a  peremptor3» 
mandamus,     fbid 

4,  The  effect  of  tlie  w  opds  "  more  or  less"  in 
a  deed  fur  land ;  what  deficieneics  the 
vemlor  is  bound  to  make  compensation 
for,  and  to  what  period  it  shall  i*clate. 
See  Purchaser,  Nos.  2, 3,  4,  5, 

5,  A  deed  signed  and  sealed  by  A,  and  wife 
only,  rcleaaiu^  to  E,  theii*  claim  to  cer- 
tain slaves,  witli  a  reservation  that  thej 
fihpuld  be  held  by  B.  k  J.  W.  as  trustees 
for  specified  uses,  is  not  sufficient  evi.^ 
dence  of  pi*oper^  or  possession  in  th« 
))ei*80os  named  as  trustees,  to  enable  tlieni 
to  mainlaiu  U*e8pas»s  for  an  iniui^  done  to 
anv  of  such  slaves,  JCeiuietUf  y.  ff'uHer^ 
-4l5. 

DEFICIENCY. 

1.  What  ^Ifificiencies  the  vemlor  of  a  tract  of 
land,  who  conveys  it  as  containing  so 
many  acres,  **  more  or  less,**  will  be 
bound  to  make  comneusaiion  for,  and 
for  what  not    See  Purchaser,  Nos. 

2,  To  what  period  the  compensation  shall 
i-elate,  whether  to  the  >"alue  of  tlie  land 
at  tlie  time  of  the  contract^  or  to  a  suh* 
sequept  date  ;  and  what  shall  be  the  rate 
of  compens;ition  when  there  are  several 
tracts  sold,  in  all  of  which  there  is  a  de» 
ficieu^y-    Se^  Purchaser,  Nue.  4,  5.. 
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DEMAND. 

1.  A  mortgage  wm  executed  on  a  lot  of  land 
to  seeure  the  payment  of  a  sum  of  monej 
with  mterest  atmaaUy.  The  mortgag|or 
covenanted  for  the  pigment  of  the  piin- 
eipal,  with  interest,  "  yearly  and  every 
**year,  ifUnofti/Ij/  demanded  f"  and,  in 
case  of  failure  of  payment,  that  the  mort- 

gigee  migfit  enter,  bee.  A  demand  of  the 
terest  ^ouldhave  preceded  the  com- 
menoement  of  a  suit  for  the  recovery  of 
the  land,  on  an  alleged  forfeiture  for  the 
non-payment  of  sitch  interest.  Lawson 
V.  3V(len--^5. 

2.  See  Declaration^  No.  5. 

DEMURRKfC 

|.  A  decoration,  ui  trespass  guare  clautnm 
,fregitf  wanting  a  positive  averment,  will 
not  he  aided  by  a  general  deqiurrer. 
)Iord^»  Kx'x  ▼.  iHahman — 595. 

DEMURRER  TO  EVIDENCE. 

j^BoND,  Na  la 

DEMURRER,  GENERAL. 

1.  To  a  plea  in  abatement,  ought  to  be  sus- 
tained, though  the  plea  be  defective  ip 
point  of y«rm  only.  Mantz'^.  Uendley^^ 
•308. 

DEPOSITIONS. 

1.  The  circumstance  that  a  witness  has  been 
tummoned  and  fails  to  attend  is  not  suf- 
ficient to  authorise  the  reading  of  hia 
deposition  taken  de  bene  esst^f  but  H 
must  be  proved  that  he  is  dead,  or,  if 
living,  unable  to  attend,  or  ha^  been 
aought  for,  and  could  not  be  found.  Mn^ 
ms  V.  Echolt-^l. 
,  %  The  deposition  of  one  witness,  muap- 
ported  DT  oorroboraUn^  ch-cumstances^ 
IS  not  sufficient  to  outweigh  the  defend- 
ant's answer  positively  denjring  the  al- 
legations of  the  bill  Beatty  v.  8nuth  6f 
TXom/>#on— 393. 

3.  AdepObition  bavhigbcen  taken  afler  the 
cause  VAS  set  for  hearing  in  the  Superior 
Court  of  Chancery,   and  no  objcctioQ 

-  appearing  to  have  been  made  m  that 
Court,  the  Court  of  Appeals  will  pre- 
sume that  good  cause  -a  as  shewn  for  ad- 
mitting it.     Stubht  v.  i^fiTK^/;— 536. 

4.  A  deposition  eaiinot  be  read  to  affect  the 
'   intcrfstofan/'party  to  whom  no  notice 

of  the  tVotf  and  tilacc  of  taking  it  had 
b«en  given.    Jbitt 

DEVISE.  * 

1.  A  do-iaeof  Unds  for  the  payment  of  debts 
extends  only  to  such  debts  as  the  testator 
IS  bound  m  'contcienct  to  pay ;  and  these- 


fore  an  undertaking  wkieh  is  merely  ws- 
dum  pactum  is  not  oomprcbended,  and 
may  be  barred  by  the  act  of  limiutioas. 
Chandler's  Ea^x  v.  JBfl,  Cfc.  £xVt  rf' 
JSTeale^i^. 

2.  See  Husband  and  Wife,  No,  S. 

3.  iSee  Election,  No.  1. 

4.  See  Fraud»  No,  5. 

DEMSEES. 

1.  In  a  bill  to  foreclose  a  mortgage,  the  de- 
visees of  the  land  mortgaged  ought  to  be 
parties.     Graham*^  Exva  v.  Carter    <L^ 

DISTRIBUTEES. 

1.  &;?  Legatees,  No. i. 

DISTRICl'   COURT. 

1.  Ought  not  merely  to  reverse  the  joif- 
&ent  of  a  County  Court  mi  reneno/  termt^ 
but  should  proceed  to  render  soek  judg- 
ment as  the  County  Court  ought  to  hav^ 
rendered.    Mantz  v.  .AhiJfei^— 306. 

5.  When  a  writ  of  in<|uiry  is  to  be  executed 
ih.    See  Ikq.uxry,  Writ  or. 


B 


EJECTMENT. 

1.  In  ejectment,  where  the  lessor  of  the 
plaintiff  dies,  security  fot:^  costs  must  be 

Fiven.     Carter  \.  fFashin^lon-Sl. 
he  Jury  having  found  twenty  years  poa- 
scssion  m  the  idaintifi*,  an  objection  to 
one  of  hu  titkMleeds,  that  it  was  not  n»- 
dentedy  and  expressed  no  convderati^ 
is  not  sufficient  to  prevent  a  judgment  i]| 
his  favour.    Kinney  v.  JEtetwYiey— 31t. 
3.  iSsff  Demand,  No.  1. 
4  See  Error  Coram  Nobis. 

EI4ECTION. 

1.  A  husband  dying  in  the  lifetime  «C  kit 
wife  has  not  a  right  to  dtvite  awaj  slavea 
to  which  the  n  entitled  in  remamdcr  or 
reversion,  the  particular  99tat^  ^^^^"^ 
not  expired,  thou^hemay  in  kb  VaS- 
time  sell  both  his  and  her  tnteresL  In 
such  case,  however,  if  the  husband  does 
devise  such  slaves  away  from  the  wHc, 
and  other  property  to  herself  for  tifet 
with  remainder  over  toother  persons^  in 


fee-simple,  and  she  takes  piiawiiion  of 
the  esute  devised  to  her  bv  hSm,  holds  k 
for  many  years,  and  t^en  diqioaes  of  pot 


of  it  to  those  entitled  in  remainder,  ii 
consideration  of  their  enlarging  ker  in- 
terest in  the  re^ue  |o  a  fee-abnpley  abe 
thereby  makes  her  election,  to  A^^Pt  tlte 
provision  madeibr  her  in  the  will,  and 
j^recludea  herielf  fhnn  )ioldiDg  tke  aliTos 
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|A^ ;  Ibene  etretundtenoet,  together  with 
her  taking  poaaessioQ  of  the  shives,  being 
sufficient  erkknoe  of  her  having  such 
knowledge  of  the  two  funds  as  is  re<(ubite 
to  make  such  clj^ction  obUgatoiT;     Up- 

ENTRV. 

^  An  inclHHve  sonrey  cannot  lawfulhr  be 
made  of  lands  held  by  entry  only.  Pl^et- 
tbn  T.  Harvey— 55. 


EQUITY. 

1.  In  what  ease  a  suit  in  eqitity  may  be 
bi*ought  for  the  (Usaivery  of  assets,  and 
who  should  be  made  parties  to  it.  See 
Executors  AND  Administrators, 
No.  1. 

%  If,  by,a  mistake  of  the  Sheriff,  a  writ  be 
served  on  a  wrong  person  ;  bat  such  per- 
s  son  make  «o  defence  at  law  ;  suffer  judg- 
ment to  go  against  him  by  default  ;  exe- 
cution having  issued,  give  a  forthcoming 
bond  ;  and  afterwards  delay  the  plaintin* 
by  appealing  from  a  judgment  on  that 
bond ;  he  is  not  entitled  to  relief  in  equity. 
Chiahoim  v.  *4n^A<my— 13. 

S.  Equity  will  enforce  the  sale  of  a  bond  for 
much  less  than  its  nominal  amount,  if  no 
fraud  or  itBury  appear  in  the  transaation. 
Ketmer  v,  Ihrdr^X^ 

4.  The  only  trustee  appointed  by  a  will  to 
manage  the  estate  of  inputs  having  died, 
and  there  being  no  provision  in  the  will 
for  the  appomtment  of  a  suecessor,  a 
Court  of  Equity  will  appoint  one.  Dims* 
comb  v»  JDunacomb  ana^thert^^lX* 

5.  All  the  trustees,  appointed  bj  a  will  to 
manage  an  estate  n>r  a  mamed  womany 
having  refused  to  act,^a  Court  of  Equity 
wHI  appoint  a  trustee  in  their  Toom.  Lee 
V.  Randolph  and  othera^^l^  ^ 

&  Where  it  is  necessary  to  go  into  a  Court 
of  Equity  to  compel  an  executor  to  ren- 
der an  aeeount  of  his  alllmmistration,  in 
order  to  ^t  complete  relief  against  a  ver- 
dUet  and  judgment  obtained  by  him  in  an 
action  or  tre^OM,  the  Court  will  Teven  if 
It  appear  from  such  ccanuU  that  die  yer- 
diet  onght  to  have  been  in  his  fiiTour  to  a 
certain  extent)  grant  a  new  trial  of  the 
issue  at  laiv*,  in  ease  the  damages  were  ex- 
ceativCf  and  produced  by  erroneous  im- 
pressions on  the  minds  of  the  Jury ;  and, 
where  the  damages  are  evidentfy  exces- 
sive, the  testimony  of  the  Jurora  will  be 
received  to  declare  the  motives  which  in- 
duoed  them  to  give  sneh  damages.  An- 
derMt  &  StartSs  v.  J\x  and  otlter9^^9^. 
S^ExEcrToas  and -Administra- 
tors, No.  II. 

7,  Under  what  chreumstanecs  a  promise  in 
vrtiiing'  will  be  considered  merely  nudum 
pactum,  vid  w^l  not  be  ertforceU  evm  in 


equity.     CkamBer'9  ^ifx  t.  Mil,  Uc 

i.  The  survtvingobligor  in  a  joint  note,  made 
before  the  act  of  17S6,  (sed  Kev.  Codei 
vol.  I.  e.  34.  s.  3.  p.  31.)  is  alone  liable  to 
an  action  at  law  /  nor  can  the  note  be  set 
up  m  equity  against  the  representatives 
of  the  deceased  obligor,  but  on  the  ground 
of  a  moral  obligation  antecedently  exist- 
ing on  his  part  to  pay  it    Ibid. 

^.  A  Court  of  Equity  cannot  relievo  againit 
a  jud^ent  at  law  merely  on  the  ground 
that  It  was  erroneout,  even  thougli  the 
plaintiff  at  law  was  not  entitled  to  re* 
cover,  or  not  entitled  in  that  form  of  ac- 
tton,  and  the  judgment  was  obtained  by 
defofUt.  Turpin,  Mm^r  of  Jametf  v. 
l*homai^%  Jiepre8entative9^l39.  .^ 

10.  To  entitle  the  defendant  at  hiw  to  relief  m 

equity  in  such  cases,  there  must  be  some 
suggestion  oi fraud  or  $urprise,  or  some 
good  reason  assigned  lor  the  &ilure  to 
make  a  defence  at  law.    Ibid. 

11.  After  a  party  has  been  fully  heanV  in  a 
Court  of  Law,  ^in  a  case  in  which  the 
rule  is  the  same  tn  equity  as  at  law^  he 
shall  not  be  permitted  to  go  into  a  Court 
of  Equity  971  the  same  contronuertedpcintB. 
Morris,  Overton  and  othero  v.  Aofe— 
408. 

IS.  When  an  executor  wiU  be  barred  of  relief 
in  equity,  by  the  eonfession  of  an  i^tcon- 
dt^fio/ judgment.  See  Evecutors 
AND  Administrators^  No.  17. 


ERASURES. 
See  Wills. 

&RR6lt 

1.  A  judgment  ought  not  to  be  revci<se^  on 
the  ground  that  the  Court  below  admit- 
ted Ulegpl  evidence,  or  gave  an  erroneous 
instraetion  to  the  Jury,  unless  it  appear 
that  some  inhtry  could  posubly  have  re- 
sulted there&om  to  the  party  appealing^ 
Pretten  v.  Harvey — 55. 

S:  In  a  decree  of  an  inferior  Court,  cannot 
be  corrected  by  an  oris^inal  suit  in  the  so- 
peridr  Court.  Banks  v<  ^Anderson  and 
oMer»— 80.     Graves  v.  Grow»— 32. 

3.  In  an  interlocutory  decree,  may  be  cor- 
rected by  motion  or  petition  to  tiie  Court^ 
but  not  by  bill  ofrevinoi    Ibid 

4.  A  defendant  in  error  wishing  to  avail 
himself  (in  opposidonlo  a  writ  of  super- 
sedeas) oisireleaee  t^f  errors,  or  ftf  any 
other  matter  not  properly  a  part  of  the 
record,  ought  not  to  move  the  Court  to 
qua;sh  the  supersedeas,  but  sliould  plead 
tn  bar  such  release,  or  other  matter ;  and 
an  issue  joined  on  such  pka  ought  to  be 
tried  by  a  Jury.  JBte^s  Heirs  v.  JVilson 
^  Duulap^^^. 
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5,  If  *  releiis«  of  errors  be  pleaded  to  «  «ti- 
pei^sedeagf  and  found  for  the  defendant  in 
error ;  the  judfi^ent  nhould  be,  not  tJiat 
the  jnd£cme)iS  of  tlie  Court  below  be  af- 
frmed,  b»it  that  the  plaintiffbe  barred  of 
his  writ  of  gupei^serlea*.    Ibid. 

(5.  See  Attorney,  No.  2. 

7.  Error,  in  a  judgement  at  law,  bovever  pal- 
pable, is  no  ground  for  tlie  interference 
of  a  Court «  Chancery  ;  but,  to  entitle 
the  \vxety  to  felief,  there  must  be  some 
9pectalgnnmdaofeqidt^,  fiSeeBquiTY, 
No.  9. 


ERROR,  CORAM  NOWS. 

1.  The  death  of  tlie  lesaor  of  the  plaintiff; 
previous  to  the  judgment  in  ejectment,  i« 
no  ground  f<^  a  writ  of  error  coram  nobit ; 
notwithstanding  that  chwimstanoe  was 
not  stated  in  tli^  record,  and  no  seeurity 
for  costs  was  given  ;  because  an  eject- 
ment docs  not  abate  by  the  death  of  tlie 
lessor  of  tfape  plaintiff:  PitevU^,  IM-^ 
©14. 

ESTIMATION. 

1.  Wfiat  deficiencies  the  rendor  of  a  tract  of 
land,  who  conveys  it  by  eHimation^  wiU 
be  bound  to  make  good— wliat  not.  See 
PURCHASKR,  Nos.  S,  3. 

EVICTION. 

See  DBFictEircY.    Purchaser. 

EVIDENCTi. 

1.  "What  proof  is  recjniwte  to  authorise  the 

reading  of  a  deposition  taken  de  bene  ease. 
*See  Depositions,  No.  1.  Minnitx, 
Echoh^Sl. 

2.  An  appraisement  of  the  estate  of  a  de- 
ceased person,  not  tigned  by  the  Execu- 
tor or  administrator,  but  by  the  afipraidera 
only,  is  no  ifwentory  of  the  estate,  and 
cannot  be  given  in  evidence  as  siich. 
Can' 9  Eafr  v.  Anderson — 361 . 

5.  Qttere.  Whether,  to  authorise  the  giimp; 
an  inventory  and  appraisement  in  evi- 
dence, it  must  have  been  iubmtted  to  re- 
cord, as  well  as  signed  by  the  executor  or 
administrator,  and  by 'the  appraisers? 
Ibid. 

4.  How  far  inventories  and  appraisements 
are  evidence.  See  I n  v e n tor  y.  No.  3. 
Ibid. 

5.  How  far  a  verdict  shall  be  evidence  be- 

tween the  parties,  or  their  privies.  See 
Verdict,  No.  1. 

6.  In  what  case  the  evidence  of  Jiirors  will 

be  received  in  a  Court  of  Equitv,  tn  de- 
clare the  motives  .which  induced  them  to 
find  excessive  damages.    iSee  Equity, 

yo.o. 


7.  No  evMenee  hi  oroosition  to  tfie  SRerijf*$ 
retitm  of  "  no  effects^  on  a».  exjoiftion, 
in  favour  of  the  assignee  of  a  bond  ageinat 
the  obligor,  can  be  admitted  to  prove  that 
the  obligor  was  not  insolv^t.  GooduU  ▼. 
Stitart^iOS, 

CCr  How  to  prove  exhibits  at  the  hearing. 
iSftf  Exhibits. 

8.  In  tracing  a  pedigree^  in  a  suit  for  free- 
dom, what  •  witness  swore  toon  tlie  exl^- 
cutkig  of  a  writ  of  inquiry  between  the 
mother  of  the  plaintin  and  another  per- 
son, may  be  given  in  evidence  to  prove 
the  mid  mother  to  have  been  descended 
(rom  a  female  Indian  ancestor,  although 
the  nsmie  of  that  witness  be  naipartiai' 
for^  recollected,  nor  the  witness  himself 
pontroety  known  to  be  dead  ;  it  being 
proved,  b^  the  witness  stating  die  sub- 
stance of  his  testimony,  that  be  wm  a  tvry 
vtd  man  when  he  gave  his  evidence ;  that 
he  believed  him  to  be  dead  ;  and  had  ea- 
deavoured  in  vain,  as  eoonad  lor  the 
plaintiff',  to  find  a  wttnesa  to  prove  the 
same  point  to  which  he  had  testified. 
PegiHim  V.  TsabeU — ^193. 

9.  The  record  of  the  verdict  and  judgment 
upon  a  writ  of  in^fuiry.  In  a  tint  by  die 
mother  of  the  plaintin  i^ainst  a 'third 
person,  in  which  record  the  ground  of  the 
lodgment  does  not  appear,  may  be  given 
in  evidence  to  nrove  that  the  mother  had 
recovered  her  Jreedom  f  not  that  riie  was 
entitled  to  it,  **  by  reason  of  being  de- 
**  scended  hi  the  maternal  line  from  an 
**  Indian  ancestor  imported  faito  ^ia  State 
**  since  the  year  1705."  But  the  qoes- 
tions,  t^ion  tohatgrotmd  the  judgment  in 
that  suit  was  rendered,  and  wbMher  the 
descendant  was  bom  after  the  mother  ac 
quired  her  right  to  freedoaa,  or  not,  ott^ 
to  be  left  open.    Ibid. 

10.  Onthetrialof  anissneapontbeaaBompait 
of  the  testaUn",  an  assompdtof  hiaearecsi- 
tor  cannot  be  gi%'en  in  evidence  to  esta- 
blish the  demand.  Quarito^o  Jidm^a:  r. 
JAHlepa^U  Co.— 401. 

11.  5!etf  Answer  inChakcery,  No.  S. 

12.  What  is  the  usual  and  proper  kind  of  evi- 
dence on  the  trial  of  an  issue  direeled  by 
a  Court  of  Chancery.  See  Issves  o  vt 
OF  Chancery,  No.  1. 

■13.  *Sp<*1>eposition,  No.  4. 

14.  See  Partners,  No.  J. 

15.  A  judgment  ought  not  to  be  reversed  on 
the  ground  that  improper  evidence,  offer- 
ed to  the  Jury  hj  the  appeSantf  was  ad- 
mitted by  the'  inKrior  Court,  where  it  ap- 
pears that  such  evidence  did  notinflaence 
the  verdict  Fatdcon,  AdnCr  ofMamHn, 
v.  Harris^-^SO. 

16.  The  mere  admission  of  a  debt  h  not  snf. 
fieient  to  dnu^  the  defendant  with  the 
•whole  demand  of  the  plaintiff,  who  must, 
nevcrtheless,pn0T*r<Aea9ffoi«R/.  Quarts 
Adnix  V.  IMtkpla^4^  C9^-401. 
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if,  Wlien  ft  putner  Manotbea  wUne«  tbr 
mnother  partner,  in  a  suit  rebting  to  the 
eopartnerthip.  tVatrroner  t.  Grau*» 
vtfrfw'r*— (JOS. 

18.  The  hookM  of  aecount  of  a  party  aught  to 
be  taken  altogether,  debits  as  well  as 
eredits.    Jdid. 

19.  Under  what  circumstanoes  parol,  admissi- 
ble to  explain  a  written  agreement.  See 
Specific  Perfdrmancb. 

EXCEPTIONS,  BILL  OF. 

See  Bill  of  ExceptionSw 

EXCEPTIONS  TO  A  MASTER  COM- 
MISSIONER'S  REPORT. 

1.  When  die  Court  of  Appeals  will  not  enter 
into  an  investigation  of  an  aeoount  taken 
bj  direetion  of  a  Court  of  Chaueery,  an- 
less  exeeptioiis  to  the  master's  report  be 
there  taken,  in  a  partioular  mamier.  See 
Account,  Na  o. 

EXECUTION. 

i.  On  a  decree  against  an  exeeutor  or  ad- 
ministrator for  a  balanee  due  on  hi»  ad- 
ministration aeoount,  how  execution  is  to 
be  issued.  Sw Executors  and  Ab- 
ministrAtors,  No.  4.  BarrY. Barret 

f.  Money  donaJUk  lent  to  a  Sheriff,  and  ap- 
plied by  turn  to  his  own  use,  prior  to  his 
reeeivin^  a  writ  of  Jieri  facias  against  the 
lender,  is  not  liahie  to  satisfy  such  execu- 
tion, other  at  law^  or  in  equity;  not- 


3.  AKhoa^  th^  oondition  of  a  forthcoming 
bond  did  not  recite  on  whote  property  the 
exeoQtlcm  was  kvied,  yet  it  was  deemed 
neither  informal  nor  defective.  LewU  t. 
Thomptony  Scott  li  Baokint^XQO. 

4v  The  SherHTs  return  of  "no  effects,** 
upon  an  executioa  in  favour  of  the  as- 
signee of  a  bond  against  the  obligor,  is 
.  sufficient  to  charge  uie  assignor,  so  that 
BO  proof  that  the  obligor  was  not  insol- 
vent can  be  admitted.  GooddU  v.  Stuart 
—105. 

9l  Conatntetion  of  the  act  of  the  19th  of 
ianuaiy,  1802,  authorising  Clerks  to  issue 
writs  of  'vetuMtioni  expotiao.  See  Ven- 
ditioni E^tPONAS. 

9.  A  party  mar,  without  any  previous  notice^ 
move  the  Court  to  direct  an  execution  to 
be  issued,  (where  the  Clerk  refuses  to 
issue  one,)  or  to  quash  an  execution  ;  and 
it  will  be  80  fiir  considered  a  cause  de- 
pending, that  either  party  may  take  an 
appeal  from  the  decision  of  the  Court 
•n  such  motkte.  The  Cotmimnivealth  v. 
Msvitt^m, 


EXECUTORS  AND  ADMINISTltATORS. 

1.  Afler  a  judgment  against  an  executor, 
and  a  return  of «« no  effects**  on  an  execu- 
tioa against  the  giKxls  and  chattels  of  his 
testator,  a  suit  in  equity  may  be  brought 
for  a  (tiocovery  of  the  asseU  (  to  wliicli 
suit  the  secui'ities  of  the  executor,  and  all 
other  persons,  (however  remotely  con- 
cerned in  interest,)  against  whom  a  de- 
cree can  be  rendered,  ous^t  to  be  made 
'  '     '  Clarke  Y.  Webband  < 


defendants. 


others 


2.  An  executor  or  administrator  ought  to  be 
credited  in  his  administration  account  for 
fees  paid  to  counsel,  notwithstanding 
those  fees  were  more  than  the  law  allow- 
ed.   Undsay  v.  Howerton^^. 

3.  See  Account,  No.  1.  Campbell  atui 
Wife  V.  Winston^  £^c.— 10. 

4.  A  decree  and  execution  thereupon  against 
an  executor  or  adfeiinlstrator,  for  a  ba- 
lance due  on  his  adroinistratioB  acaouiit, 
should  not  be  against  the  goods  and  chat- 
tels of  the  decedent  in  his  hands  to  be 
administered,  but  against  his  own  goods 
and  chattels^  Bftrr  v.  Bari^s  JiAtCr^^ 
36. 

5.  In  such  case  an  attorney's  fee  ought  to  b^ 
taxed  in  the  bill  of  costs.    IbicL 

6.  A  stilly  not  fixed  totJie  freehold  in  a  housp 
which  might  be  injured  by  its  removal, 
is  personal  property,  and  goes  to  the  eX' 
ecutor,  not  to  the  heir.  Crenshaw  and 
others  v.  Crens/tara^s  Ex*r  and  others*^ 

7*  An  exeeutor  is  not  entitled  to  aommitf- 
sions  for  delivering  bonds  payable  to  his 
testator  to  the  legatees,  nor'for  turning 
such  bonds  into  mortgages,  and  deliver- 
ing the  mortgages,  mp/aats  v.  Bernard, 
Ex'rofmpkiHS^^U  f 

S.  The  executors  of  the  morl^agor  ought 
not  to  be  pnrlies  in  a  bill  to  fortdose. 
Graham*s  Ea^r  v.  Carter^^. 

9.  The  right  of  a  purchaser,  at  public  auc'^ 
tion,  from  an  executor,  of  slaves  ^lecifi- 
cally  bequeathed  by  the  testator^  cannot 
be  disturbed  by  the  legatees,  whether 
the  sale  was  necessary  for  the  payment  of 
debts,  or  not,  MnUss  it  be  proved  that 
the  pui*chaser  knew  there  were  no  debts 
to  render  such  sale  necessary  ;  the  reme- 
dy of  the  legatee  beings  otherwise,  against 
the  executor  onlu*  Neither  can  such 
purchaser  himself  compel  the  executor  to 
rescind  the  contract     Sale  v.  i2s^--<S9. 

10.  If  an  executor  sells  the  skives  ^of  his  testa- 
tor when  there  are  no  debts  to  render 
such  sale  necessary,  and  buys  them  him- 
self, the  sale  may  be  set  aside  at  tlie  in- 
slance  of  any  person  interested.  .Ander' 
son  6f  Starhe  v.  Fox,  6fc.— «45. 

U.  An  executor  havinp^  sold  certain  slavca 
which  were  specifically  bequeathed  by 
his  testatrix ;  having  become  the  pur- 
chaser hiimelf;   «nd,  aftcrwardt,  reco^ 
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Tcred  dMna|!:es  in  nn  action  of  treflfrnM 
aj^airiHt  the  Sheriff  for  seizing  aad  seHinj^ 
them  as  the  property  of  the  tpeci/ic 
Irs^tee  In  whose  pofwession  they  were 
ftmnil ;  a  Court  of  Equity  will  require  an 
account  of  his  administration,  to  ascertain 
whether  the  sale,  at  which  he  was  him- 
self the  purchaser,  was  necessary  for  the 
payment  of  debts,  or  not;  and,  (even  if 
the  sale  and  purchase  he  justified  by  the 
result  of  the  investigation,)  will  grant  a 
new  trial  of  the  issue  in  the  action  of 
trespass,  in  case  the  damages  were  ex- 
cessive, and  produced  by  erroneous  im- 
5 sessions  on  the  mind's  of  the  Jury. 
bUL 

12.  Qiuere.  How  far  an  rx  parte  settlement  of 
his  administration  account  by  an  executor, 
with  commissioners  appointed,  on  Iiit 
owu  motion,  bv  the  Couft  in  which  the 
will  was  provet!,  is  valid  ?    JHd. 

la.  OCT  In  this  case  a  doubt  was  suggested, 
whether  an  executor  could  legally  pur- 
chase the  property  of  his  testator,  sold  by 
himself,  thoii^k  the  sale  weiv  fntbfic^  and 
necetBitry  for  the  pawnent  of  debts  ;  but 
it  appimrs  from  the  decree  that  such  sale 
and  purchase  (the  side  being  necessary 
fbr  the  i)ayment  of  debts)  would  be  con- 
firmed, if  no  fraud  were  proved.    Ibid, 

t4.  An  inventory  of  the  estate  of  a  deceased 
person  must  be  mtrned  by  the  executor  or 
administrator.  See  Inventory,  Nob. 
1 ,  2, 3.     Can^t  Ejr*r  v.  ^/idferMn— 361 . 

15.  An  administrator  with  the  will  annexed, 
being  in  nossession  of  lands  therein  di- 
rected to  oe  sold,  may  maintain  a  caz^eat 
to  prevent  any  other  person  from  obtain- 
ing a  patent  for  the  same  as  waste  and  un- 
appropriated. ArcktTy  AdnCr  of  Taiuter, 
y.  Saddler-^70. 

16.  Oti  the  trial  of  an  issue  on  the  assumpsit 
of  the  testator,  an  assumpsit  of  the  execu- 
tor cannot  be  given  in  evidence  to  esta- 
blish the  demand.  Quarles^M  AdnCx  v. 
Uttlepage  U  Co.— 401. 

17.  Under  what  oircum«tancet  an  tincondt* 

^mi/ judgment  confessed  by  an  executor 
in  an  action  brought  on  the  bond  of  hia 
testator,  bars  his  relief  in  equity.  /Vce- 
lands  V.  JioyaU^  &c.  EjcTra  of  Clarke^ 
575. 
\$.  How  costs  are  to  be  taxed  against  execu- 
tors or  administrators  when  they  declare 
ofk  an  assumpsit  to  themselves,  for  trans- 
actions siOtsequent  to  the  death  of  the 
tcstHtor  or  intestate,  and  are  oast  in  the 
iuit     CottV  JSx'r  v.  Jhiderson — 3C1. 


EXHiBrrs. 


1.  It  teems,  that  to  atithorigc  Oie  proving  o^ 
an  exhibit  at  the  hearing,  hv  viva  voce 
testimony,  a  previous  order  for  that  pur- 
M>ae  must  be  obtained  from  the  ChauecK 
vjr,  upon  QpUce  to  the  adverse  party  or 


liic  intention  to  introduce  sublt  tMetvtt.0 
ChmidUr'a  Ex'x  v.  IHU^  Uc  Ei^rt  •/ 
J^^'eale^Ui. 

EX  POST  FACTO  JLiJTS, 

See  Retrosvecti  VB  Law«. 


FEEa 

1.  An  executor  or  administrator  ought  to  h» 
creditc<l  in  his  administration  account  fc9r 
fees  paid  to  counsel,  notwithstanding 
those  fees  were  more  than  the  law  allow- 
ed.    IJndsatf  V.  Hotvei'tof^—Q. 

3.  In  what  case  an  attorney's  fee  ought  to  he 
taxed  against  an  executor  or  administra^ 
tor.  See  Executors  and  Adminx^ 
TRATORS,  No.  5^ 


FIXTURES/ 

&e  Stills* 

FORFEITURB. 

1.  Lands  were  not  liable  to  forfeiture  for 
non-pavment  of  taxes  under  the  act -of 
December  S7th,  1790,  unlcas  they  had 
been  asscased  and  listed  by  the  Coiamt*- 
sioncrs  of  the  Revenue,  i^^umed  to  the 
Auditor  of  public  accounts  by  the  Shcr^ 
or  Collector,  and  advertised  by  the  Trem- 
surer,  as  directed  by  the  4ih  section  of 
the  same  act,  incon)orated  into  the  34tk 
section  of  the  act  of  December  ISth,  179i^ 
Kimwti  v.  JBetff iify— 318. 

S.  See  Demand,  No.  1.    . 

FORGERY. 
See  Assignment,  No.  4» 

tff*    FORTHCOMING  BOND. 

1.  Though  there  be  a  total  bUnk  for  liLe 
name  of  the  surety  in  the  oUiptory'part 
of  a  forthcoming  bond,  yet,  his  name  be* 
lag  mentioned  m  the  recital  of  the  ooimU- 
tion,  and  he  having  signed  and  sealed  H^ 
it  was  held  sufficient  to  charge  him. 
BartleuU  FergUMtnr.  Yates—^t, 

2.  A  blank  being  left  in  a  condition  ^  ^ 
forthcoming  bopd  for  the  name  of  tbe 
lIiKh  Sherin,  to  whom  the  property  wa» 
to  be  delivered  at  the  time  and  plaee  of 
snlc,  was  held  not  to  vitiate  it ;  the  namb 
of  the  High  91|eriir  having  been  mtfntioo- 
ed  in  a  former  part  of  the  — -^— 
Ibid 
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3.  A  forthcoming  bond  deemed  neither  in- 
formiil  nor  defective,  allhough  the  cou« 
ditiou  did  not  recite  on  tohose  property 
the  execution  was  levied,  enougii  ap- 
pearing to  shew  that  it  waa  the  property 
of  the  defendants.    Lev/is  v.   InotnpMon, 


FRAUD. 


FREEDOB^. 

1.  Order  to  be  made  by  the  Court  of  Chan« 
eery  where  a  negro  or  mulatto  claiming 
freedom  obtains  an  injunction,  liee  Ne- 
gro OR  Mulatto,  No.  1. 

2.  What  evidence  admissible,  in  tracing  a 
pedigree  in  suits  for  freedom.  Set  E  vx- 
I^ENCE,  Nos.  8,  U. 


1.  What  fraudulent  and  dilatory  eonduet  in 

a  person,  otk  whom  a  writ  lias  been  exe- 
cuted by  mistake,  will  bar  him  from  relief 
in  equity.     See  Eq.l'  i  t  v.  No.  si. 

2.  The  sale  of  a  bond  for  less  than  its  nomi- 
nal amount  is  of  ^tself  no  proof  of  fi*aud. 
See  Bonds,  No.  1. 

3.  The  decree  of  an  inferior  Court  of  Chan- 
cery may  be  corrected,  by  an  oi^ijpiuU 
suit  in  the  Superior  Court,  tor  fiautL 
Jianks  V.  Jitideraon  mid  othera^'ilO. 

4.  i^e  Purchaser. 

5.  A  father,  anterior  to  our  statute  of  frauds, 
having  delivered  certain  slaTea  to  his  son, 
which  were  proved  by  verlnil  evidence 
(without  any  deed  or -writing)  to  have 
been  lent  for  an  indefinite  period ;  and 
the  son  having  nctained  the  uninterrunt- 
ed  possession  for.  many  years^  used  tiie 
property  as  his  own,  and  acquu^  ciM^dit 
on  the  sircngth  of  his  possession  ;  in  a 
controversy  between  the  fathei*,  or  volun- 
teer claimants  under  him,  and  creditors 
of,  or  ^r  purchasers  fi^m  the  son,  the 
father  shall  be  deemed  to  have^^rt^n  him 
theshivesi  and,  oti  generiil  principka  pi 
law  and  equity^  inocpendentlv  of  any 
statutory  provision,  the  title  of  the  cre-« 
ditors  and  purchasers  will  be  protected. 
The  circumstance  that  the  father  afier- 
wiurds,  bv  his  last  will  and  testament,  be- 
queathed the  sbves  to  the  son  for  life,  re? 
mainder  to  his  children,  makes  no  differ- 
ence in  the  ease.  FitzhMgha  v.  Ander^ 
wn  and  ^rAer#— 289. 


FRAUDS,  STATUTE  OF. 

f .  A  loan  of  slaves  deemed  a  gifi  in  favour  of 
the  creditors  and  purchasers  of  the  per- 
son to  whom  they  were  lent,  on  general 
prmciples  of  law  and  equity,  indcpendent- 
fv  of,  and  anterior  to,  the  statute  of 
frau^    See  F  r  a  u  d.  No.  5. 

2.  G.  being  mdebted  to  S.,  and  S.  to  W.,  if 
G.,  in  consideration  of  his  debt  to  S.,  ver- 
baUy  prdfiuse  to  pay  the  debt  of  S.  t.o  W., 
hntW.  does  not  thereupon  discharge  S., 
the  promise  is  a  collateral  undertaking 
"vliicn  is  void  under  the  statute  of  frauds. 
In  such  case,  S.  is  not  a  competent  wit- 
ness to  prove  the  promise  of  G.  Wag-' 
aoiier  y.  Qnufs  •j^r^^QOd. 


GAMING. 

1.  M.  having  won  money  of  W.  at  cards,  and 
I.  having  won  the  same  sum  of  M.,  the 
bond  of  W.  given,  at  the  request  of  M.,  to 
I.,  for  that  sum.  Is  void  by  the  act  to  pre- 
vent unlawful  gaming.  Hoodaon  and 
Hoyater  v.  Barrett  &  Co.-^SO. 

9.  The  assignee  of  a  bond  for  money  won  at 
S^ming  cannot  recover,  thou^  the  as- 
signment was  for  a  valuable  consideration, 
and  thougli  he  had  no  notice  of  the  orUy-in 
of  the  bond,  unless  the  obUgor,  be/ore 
the  assignment,  induce  him  to  take  the 
bond  by  promising  to  pay  hliu  the  money. 
Ibid. 

3.  In  such  case,  a  judgment  havin|[  been  ob- 
tained against  the  obligor ;  a  wnt  ofelegii 
issued  against  his  lands ;  a  suit  brought 
by  the  astagnee  a^nst  the  Sheriff  fur  an 
error  cominiUed  m  executing  such  writ ; 
and  a  judgment  obtained ;  a  Court  of 
Kquitv  wih  still  relieve  tlie  obligor,  and 
thp  i^herijfulao,  on  the  ground  of  t^  tur- 
pitude of^e  oi'igmal  transaction,    ^id. 

GENERAL  COURT. 

1.  When  writ  of  inouiry  to  be  executed  in^ 
See  INQ.UIRV,  Writ  or.  No. 2. 

GIFTS. 

1.  When  a  loan  of  slaves  will  be  deemed  a 
gift,  in  favour  of  the  creditors  or  purcha- 
sers of  the  person  to  whom  they  were 
lent.    S^  Fb  4  v  d,  No.  5. 

GOVERNOR. 

1.  In  what  form  an  action  may  be  maintaior- 
ed  in  his  name  against  Inspectors  for  the 
non-deliver>'  of  tobacco,  though  the  lav 
is  silent  on  tlic  iubjept*  See  Action, 
No.  8. 


U 


HEIR. 

1.  &« Executors  akd  Administra.- 
TOR84  No.  6. 


m 
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HIRE. 

See  Slates,  No.  1.' 

HUSBAND  AND  WIFE. 

1.  SeeEqyiTY^  No.  5. 

2.  A  husband  dying  in  the  life-dine  of  his 
wife  lias  not  a  ri|^t  to  devise  away  tlavet 
to  which  she  is  entitled  in  remainder  or 
reversion,  the  particiUar  tittate  having 
not  expired  ;  tliough  he  may  in  liis  tife« 
time  sell  both  his  and  wife's  interest 
Upsharw  v.  Upshaw  and  otkers^^dH. 

d.  See  EitSCTioN,  No.  1. 

I 

INCUMBRANCE. 

See  SuRBTY. 

INDIANS. 

I,  Ho  native  Ameriean  IniUan,  brought  into 
Virginia  sinee  the  year  1691*  oould,  im^ 
der  any  cireomstances,  be  lawfully  made 
a  slave.  PaUas  and  others  v.  mil  and 
o/A^«^149. 

St  The  manuscript  act  of  1691,  and  not  the 
printed  revisal  of  1705,  6xes  the  period  at 
which  the  right  of  making  slaves  of  In- 
dians was  restricted.    IbitL 

3.  What  evidence  admissible^  in  tradng  a 
deseent  Crom  Indians,  in  suits  brought 


for  freedom* 


See  EviDENCK.   Nbs. 


INDORSEE, 

iSffff  Assignment. 

INDORSER. 

4SSfe  Assignment. 

INFANCY. 

iSIqc  Limitation,  No.  0. 

INJUNCTION. 

1.  It  is  irrej;ular,  after  a  decree  of  an  inferior 
Conrt  dismissing  a  b^l  of  inionotion,  to 
apply  to  the  superior  Court  for  a  new  in- 
junction  to  stay  proceedings  on  the^^u^S^- 
ment  at  Una  during  the  pendency  of  an 
appeal  fipom  the  decree.  Gravesi.  Granes 

d.  To  stay  waste,  in  what  case  to  be  erante^ 
to  a  vendor  against  a  vendee  to  whom  he 
has  sold  a  tract  of  land  in  fee-simple,  re- 
taining the  title  as  a  security  for  the  pur- 
chase-money.   Scsitt  V.  H'hurtoiir-^. 


S.  An  order  from  tlie  Chancellor,  g»miig^ 
an  injunction  to  a  judgment  at  eommoQ 
law  upon  the  usual  terms,  is  not  saflicient 
to  stay  the  proceedingt,  ontB  the  com- 
platnant  has  complied  with  the  terms  of 
the  order,  by  givmg  bond  and  security. 
Clarke  1,  Boomers  Ea^rs  and  othgit 
Sd. 

4.  In  such  case,  it  is  no  eontempt  of  the 
Court  of  Chancery*  h*  the  plaintiflTor  tbe 
SheriflT,  to  proceed  to  sell  under  the  exe* 
cution,  notwithstanding  the  Cbanceilor's 
crdSrr  was  ^ewn  them.    JMd, 

5.  Costs  should  not  be  taxed  upoa  overfilling 
or  sustabins  a  motion  to  dissolve  am  in- 
junction.   Bamett  ▼.  Spencer-^, 

6.  An  appeal  ought  not  to  be  aUowod  from  a 
dismission  of  a  bill  of  injunctioo  under  the 
act  of  Assembly,  the  injunction  having 
been  dissolved,  and  no  cause  shewn  against 
auoh  dismission  at  the  next  term*.  Jin^ 
derson  &  T^atrmond  v.  EQmg^ton  and 
othero-^X^. 

7.  A  bill  of  injunction,  and  the  proceedingf 
thereupon,  are  not  properly  part  of  tbe 
record  of  the  judgment  ai  common  law  ; 
neither  ought  such  papers  to  be  brought 
up  to  the  superior  Court  bf  a  certiorari, 
on  a  suggestion  of  diminution  in  that  re- 
cord, MU^s  Heirs  r.  WiUan  U  Jhmtap 
.-46S. 

t.  An  injunction  to  a  judgment  at  law  ought 
not  to  be  sastainedt  mmhr  on  thegrofNid 
of  efT9r,  however  palpable  ;  but  to  en- 
title the  partT  to  relief,  there  ought  lo  be 
some  special  grosuids  of  eqtdttf.  See 
EQ.UITY,  Nos.  9,  10. 

9.  Damages  are  not  to  be  awarded  on  dis- 
•olving  ii\jun«tioos  which  were  depending 
at  the  commencement  of  the  act  of  the 

'  SOth  of  January,  1804,  viz.  on  the  1st  of 
May^  1804.  Meattyw.  SmUhaThomp- 
sew— «9$. 
|0.  An  order  reinstating  and  directing  an 
issue,  not  an  intei^loaiiorif  decroe,  vrom 
which  an  appeal  can  be  aUowad.  Prict 
V.  Strang^'-^S, 


INQUIRT,  WHIT  OP, 


1.  How  &r  a  Tcrdiet  on,  to  be  reccivad  m 
evidence  that  the  mother  of  tbe  plaintiff 
was  entitled  to  her  fr«edom<  See  £vi- 
DENOi:,  No.  9. 

2.  A  writ  of  inquiry  cannot  be  executed 
in  the  General  Court,  or  a  District 
Court,  at  the  term  next  suooeeding  tbe 
rule  day  on  which  the  office  judgment 
was  confirmed;  because  the  defendant 
has  the -vAofe  Icrm  to  set  aside  the  writ  of 
inquiry,  and  plead  ta  iasue.  CrogUU  and 
others,  and  Litil^^Mnerov.Fagtt  Gfi- 
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INSPECTORS. 

Sff  Tobacco. 

t.  What  action  may  be  maintained  agiHinat 
inspectors  tor  the  non-dclivery  of  tobacco. 
&<  Action,  No.  8. 

INTEREST. 

I.   5iptfDBMAND,  No.  1. 

9.  Interest  allowed  to  a  devisee  of  slaves  in 
reminder,  and  certain  expenses  of  main- 
tenance, &e. ;  the  devisee  ha\ing  paid  a 
sum  of  mone^  to  relieve  them  from  exe- 
cution while  in  iiossession  Of  tenant  for 
life,  and  afterwards,  rsu{>po8ing  herself 
entitled  to  them,  and  hkving  taken  them 
into  her -own  possession,)  being  compjel- 
Ifcd  by  a  Com!  of  Equity  to  reHnqiiish 
them.     Upthaw  v.  Upshaw^  ^c— 381. 

9.  Interest  on  an  unliquidated  account  ought 
not  to  be  allowed.  I^'aggoner  v,  Grajft 
Adnir% — 603. 

INTERUNEATIONQ. 

&e  Wills,  No.  3. 

INTERLOCUTORY  DECREES. 

t.  The  Judges  of  the  several  Superior  Courts 
of  Chancery  cannot  |[rant  appeals  from 
int^tocutory  decrees  m  vacation,  but  in 
Court  only.  The  Ptesident^  &c.  of  Htl- 
Ham  and  Marxf  College  ▼.  Hodgeen  el  al. 
Ex're  ofLee^557, 

9L  A  deeree  to  foreclose  a  mortgage,  and 
directing  a  tale  of  the  mortgagedpremises, 
if  an  interloeutory  deeree.  Fairfax  v. 
Mu9e*8  JBx*rt  (in  note)— 557. 

3.  A  decree  foreclosing  the  equity  of  re- 
demption in  mort^paged  property,  and  ap- 
pointing commissioners  to  make  sale,  ke. 
IS  but  iraerlocuionf,  and  an  appeal  can- 
not be  allowed  b^  a  County  Coui't  from 
such  decree,  et^n  in  term  time.  Allen  ▼. 
Bekhee  andothera-^95. 

4.  An  order  of  the  Superior  Cotrt  of  Chatt- 
ccry,  reinstatingan  injunction,  and  direct- 
ing a  new  trial  of  an  issue,  is  not  an  tn- 
terlocutorp  decree  from  wmch  an  appeal 
can  be  allowed.    Price  v.  Strange^lS. 

myENTORT. 

1.  An  appraisement  of  thi^  estate  of  a  de- 
ceased person,  not  signed  by  the  execu- 
tor or  administrator,  out  by  the  appraiaere 
Only,  is  no  inventory  of  the  estate,  and. 
cannot  be  given  in  evidence  as  such,  in 
any  suit  by  or  against  such  exeontor  or 
administrator.  Carres  Em^r  y.  Andereon 
—361. 

5.  Quere,  Whether,  to  authorise  the  giving 
an  inventory  and  appraisement  in  evi- 
dence, it  m^st  hav«  been  admitted  t$  re* 

Vol.  If. 


cordf  as.  well  ns  signed  hj  the  executor 
or  administrator,  and  by  tne  appraisei>s  i 
Carp's  Ex*r  v.  Anderson — 301. 
3.  It  seems,  that  inventories  and  appraise- 
roents  are  piiina  facie  evidence  of  the 
iKilue  onlf^  of  the  property  inventoried 
and  appraised;  being  no  evidence,  against 
any  person,  other  than  the  executor  or 
administrator,  that  such  property  be^ 
longed  to  the  decedent.    Ilnd. 

ISSUES  OUT  OP  CHANCERY. 

I.  It  is  the  right  and  usual  course  in  the  trial 
of  un  issue  out  of  Chancery  to<  examine 
the  witnesses  viva  voce  /  and  it  cannot 

Sroperly  be  infei^red  that  the  answer  and 
e))Ositions  ifrere  the  only  evidence  ex- 
hibited on  such  ti-ial ;  on  the  contrary,  it 
ou^ht  rather  to  appear,  that  such  written 
evidence  was  actually  made  use  of,  since 
the  CAirt  of  Chanceiy  ought  to  give  di- 
rections respecting  the  reading  of  the 
papers  filed  in  the  cause.  Paid  and 
others  v.  Paui—S25. 
3.  The  Court  before  whom  an  issue  out  of 
Chancery  was  tried,  having  been  satisfied 
with  the  verdict  of  the  Jury,  and  having 
overruled  amotion  for  a  new  trial,  to 
which  opinion  no  exception  was  taken, 
the  verdict  ought  forever  to  remain  un- 
disturbed.   Ibid, 

ISSUES,  IN  PLEADING. 

1.  The  Clerk's  stating^  on  the  reeord,  ••nfhich 
**  pleas  the  plaintiffs  join,'*  ice.  is  not  a 
joining  of  issue.  Mte's  Ueire  y.  Wiieon 
U  Dunbp-^^9. 

S.  Where  there  are  two  issues  in  fact,  and 
the  verdict  of  the  Jury  answers  to  one 
only,  there  ought  to  be  a  venire  facias  de 
novo.    Ibid. 

3.  The  words  "  usual plea^  having  been  put 
in  by  the  defendant  to  a  count  m  a  writ  of 
right,  it  was  held  that  no  issue  was  joined* 
and  alter  verdict,  a  repleader  was  award- 
ed.  Taylors,  ^c.  v.  JTu^^on— 161. 

4.  On  the  trial  of  an  istfue  upon  the  assump- 
sit of  the  testator,  an  assumpsit  of  his  eX' 
ecutor  cannot  be  given  in  evidence  to  ea« 
tablish  the  demand.  Quarles^s  AMx  t. 
Littkpage  ^  Co.— 401. 


JOINT  OBUQAHON. 

The  surviving  oUigor  hi  %jwu  Mtfi  made 
since  the  act  of  1786,  (Rev.  Code,  voL  1. 
o.  24.  s.  3.  p.  St.)  Is  alone  liable  to  an  ac- 
tion at  kno  ;  nor  can  the  note  be  set  ap 
in  eqidty  against  the  representatives  at* 
the  deocased  obligor,  but  on  the  ground 
of  a  morai  obligMtoA  aAte^edently  eki^- 
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ine  ou  hia  BaKto  pay  the  money.  Chand- 
Ie?H  Ex'x  V.  UiU,  &c.  Ex'ra  ofMale^ 
10*. 
4.  Set  Bond,  No.  14. 

JUDGES. 

1.  The  Jmlgea  of  the  several  Superior  Courts 
of  C'hanccry  Oftiinot  grant  appeulii  from 
intevlo{:utory  decrees  in  vacation^  but  in 
Court  only.  TJtc  President^  &c.  of  H'U- 
Ham  aiid  »Mitry  College  v.  hodgionct  al. 
£x'r8ofLee^557, 


JUDGMENT. 

1.  A  judgment  ought  not  to  be  reversed  on 
the  ground  that  the  Court  below  admitted 
illegal  oidenoc,  or  gave  an  erroneous  in- 
struction  to  the  Jury,  unless  k  appear 
that  some  in/w*y  could  posaibhf  have  re- 
sulted thcreh'om  to  tlie  party  appealing. 
Preaton  v.  Harvetf — 55. 

2.  How  a  judgment  on  a  caveatf  that  no 
grant  shall  issue  to  the  caveatte  on  an  «ii- 
elusive  suney  ouglit  to  be  entei-ctl,  where 
it  appears  that  he  has  any  other  claim  or 
survey  under  which  he  may  poaaibly  hold 
apart  of  the  land.    See  Caveat,  Nos. 

5!et?  iNju^CTTo  V,  No.  1. 

3.  A  District  Court  ought  not,  in  any  case, 
merely  to  reverse  the  judgment  of  a 
County  Court  in  gene^'al  terms;  but 
shouUrprocccd  to  render  such  iudgment 
as  the  County  Court  ourht  to  have  i*en- 
dere4.    Mantz  v.  IIetidIei/-^30S. 

4.-  Where  a  release  of  errors  is  pleaded  to  a 
supersedtas,  and  found  for  tlie  defendant 
in  error,  what  the  judgment  should  be. 
Bite*a  Heirs  v.  Wilson  &  Ihadop^^SS. 

5.  Judgment  ought  never  to  be  ^ven,  in  a 
summary  ivatft  in  favour  of  anv  plaintift" 
who  does  not  bring  himself  fully  within 
tlie  terms  of  the  law  under  which  he  pro- 

•      cieds.     Stuart  v.  HumiUon — tS. 

6.  Error  in  a  judgment  at  hiw,  however  ap- 
paitint,  u  no  gixiund  for  relief  in  equity  ; 
but  the  party  must  shew  some  special 
eqmtable  circumstancea  to  entitle  him  to 
the  interposition  of  a  Court  of  Chancei-y. 
^eEQ.uiTY,  Nos.  9,  10. 

7.  A  person  not  a  party  to  a  judgment,  is  not 
bound  \>y  it  cither  in  law  or  equity,  mere- 
ly on  the  ground  tliathe  was  pi-esent,  and 
cross-examined  the  witnesses.  Twpitu, 
•  Idm^r  of  Jamea,  v.  Thomaa^a  Repreaeii' 
tativea — 139. 

8.  The  Clerk  of  a  Connty  Court  having  by 
mistake  fitdled  to  enter  a  Judgment  en  a 
>ci'dict,  and  an  appeal  being  taken,  such 
appL^al  ouffht  to  be  dismissed,  notwitli- 
sUndiogf  the  County  Court,  adcrwants, 
during  the  pendency  of  the  appeal,  cor- 
rgcU  the  error  by  ha\ing  the  judsfntent 
catered    and   certified  to   the   Dutiict 


Court  Tatum  and  Wife  v.  Smderw^-^ 
542. 

9.  A  judgment  ought  not  to  be  reversed,  on 
die  gi*ound  that  improper  evidence  of- 
fered by  the  appellatU  was  admitted  hy 
the  inferior  Court,  where  it  appears  thaU 
such  evidence  did  not  influence  the  ver- 
dict Faulcoiii  AdnCr  qflfamUny  v.  Bar- 
riaa-SSO. 

10.  Under  what  circumstances  an  uncand^ 
tional  confession  of  judgment  by  ao  ex- 
cMuitor,  in  an  action  brought  on  the  bond 
of  his  testator,  bars  his  relief  in  equity. 
Freelanda  v.  Hoycdly  iie. — 575. 

JURISDICTION. 

1.  How  far  a  Court  of  Equity  will  interfere 
after  a  ti-ial  at  hiw.  See^^it^^  Nos. 
9,  10,  11. 

JURORS. 

1.  In  what  case  tlie  evidence  of,  will  be  re^ 
ceivcd  in  a  Court  of  Equity  to  declare  the 
motives  which  induced  tkem  to  find  ex- 
oessive  damages.     See  £  <^u  i  t  y.  No.  6. 

JURY. 

1.  It  is  the  province  of  the  Jury^  and  not  of 
the  Courts  to  judge  of  the  circumstances 
under  which  a  patent  for  lands  may  be 
presumed  to  have  formcrfy  issued.— 
^irclter,  AdnCr  of  Tantu:r^  v.  Saddlei^-^-^ 
3/0. 


LANDS. 


1.  Not  listed,  &c.  were  not  liable  to  forfeiture 
for  non-pnvnu:nt  of  taxes  under  the  act 
of  December  27tli,  1790.  See  For- 
feit u  a  u.  No.  1 .  Kinney  v.  Bcverletf 
—318. 

S.  A  {latent  or  grant  for,  may,  under  cireum' 
stances,  be  presumed  to  have  formerly 
issued.  Arclter^  JidnCr  of  Tanner^  v. 
Saddler — 370.  See  Patent  roR 
Laxds,  No.  1. 

3.  See  Patent  for  Lands,  No.  2; 

4.  An  administrator  with  the  will  annexed, 
being  in  possession  of  lands  therein  di- 
rected to  be  sold,  may  maintain  a  caveat 
to  prevent  any  other  person  from  obtain- 
ing a  patent  for  the  same  as  waste  and  un- 
appropriated. Archer,  AdnCr  of  Ta)^ 
Tier,  V.  Saddler'-370. 


LEGATEES. 

1.  Ought  to  have  notice  of  the  settlement  of 
au  administnitifm  account  by  obrntaia- 
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aioners  in  Chancery.  CampbeHand  Wife 
V.  ff'inston,  Uc.^lO. 
^  The  right  of  a  purchaser,  at  pQblie  aue- 
tiou,  fnim  an  executor,  uf  slaves  specifi- 
eallv  bequeathetl  by  the  testator,  cannot 
be  disturbed  by  the  legatee,  whether  the 
sale  be  necessary  for  the  payment  of  debts 
or  not ;  unless  it  be  proved  that  the  pur- 
chaser knew  tlierc  were  no  debts  to  ren- 
der such  sate  necessar}' ;  the  remedy  of 
the  le^tce  being,  otherwise,  against  the 
execiaor  only.    Sale  v.  Roy--^^. 


LIMTTATIOX. 

1.  The  act  of  limitations  will  run  against  a 
promise  in  writing'  which  is  merely  nT<- 
dum  pactum^  though  the  testator^  ol'iarge 
his  lands  with  the  payment  of  his  debts. 
See  Nudum  Pactum. 

^  When  the  act  of  limitations  once  begins  to 
run,  its  operation  never  ceases  by  Uie  in- 
ter>-ention  of  in&ncv,  coverture,  or  other 
legal  disability,  ^itdiughs  v.  ^indenon 
and  others — 289. 


LOAN. 

When  a  loan  of  slaves  will  be  deemed  a 
gifl,  in  favour  of  creditors  and  purchasers 
of  the  pei-son  to  whom  they  were  lent. 
See  Fraud,  No.  5. 
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MiJV'B^MUS, 

1.  When  it  may  be  awarded  to  com{>el  the 
admission  of  a  deed  to  record ;  which  ad- 
mission is  a  mere  mims^ertU  act  of  the 
Court,  and  gives  the  deed  no  additional 
rxUidity.    See  Deeds,  No.  3. 


MANUSCRIPTS. 
See  Acts  of  Assembly,  No.  1. 

MINISTERIAL  ACT  OF  COURTS. 

I.  The  admission  of  a  deed  to  reconl  is  a 
mere  tmnisterial  act,  which  gives  it  no  ad- 
ditional validity,  and  may  be  compelled 
hy  sk peremptori/ mandamu9.  ^cm  Deeds, 
liJo.  3. 

MINUTE-BOOK. 
See  Amendment,  No.  I. 


MISTAKE. 

1.  What  fraudulent  and  dilatorj-  conduct  of 
a  person  on  whom  a  writ  has  been  served 
by  miiitake  will  bar  him  from  relief  in 
equity.     See  E  <^u  i  t  y,  Xo.  2. 

2.  For  what  mistakes  in  tlie  judgment  of  ar- 
bitrators an  «war<l  may  be  set  aside ;  for 
what  not.     See  Award,  No.  1. 

3.  &re  Judgment,  No.  8. 


"  MORE  OR  LESS.»' 

WTiat  deficiencies  the  vendor  of  a  tract  of 
land,  who  conveys  it  as  containing  so  many 
aci*es  **  more  or  leas,*^  will  be  bound  to 
make  compensation  for ;  what  not  See 
PURCUASEB,  Nos.  3, 4. 


MORTGAGE. 

1.  A  decree  1»cing  enteretl  for  the  sale  of 
mortgaged  property,  of  which  a  person 
not  a  ]»arty  .to  the  suit  is  loimd  to  be  in 
possession ;  a  rule  may  be  made  upon 
sucli  person ;  and,  unless  he  shew  a  para- 
mount  right  in  himself,  the  property  may 
be  ordered  to  be  <lelivcred  to  the  commis- 
sioners acting  under  the  decree  ;  and,  if 
neccssarv,  such  order  may  be  enforced  by 
an  attachment.     'ITie   Commojiwealth  v. 

•    Jiaq-sdaie,  and  RagBdale  v.  The  Conunon' 
-wealth — 8. 

2.  *SirBoNDS,No.  2. 

3.  In  a  bill  to  foreclose  a  mortgage,  the  de- 
xisees  r)f  the  land  mortgaged  ought  to  be 
parties,  and  not  the  executors  of  the 
mortgagor.  Graham's  jExV»  v.  Carter 
— ^. 

4.  See  Purchaser,  No.  2. 
iSee Demand,  No.  1. 


MOTION. 

1.  On  whose  behalf  a  motion  lies  against  the 
Sheriff  for  faiUnff  to  collect  the  County 
levy,  or  any  part  Uiereof.  See  County 
Creditor,  No.  1.    Stuart  \.  Hamilton 


2.  The  remedy,  bv  motion^  for  the  sums  ap. 
propriatedhtf  the  Cottrt  in  laying  the  lexy, 
lies  in  favour  of  the  Comity  creditors  only, 
•^tf  County  Creditor,  No.  2. 

3.  tSrr  Summary  Proceedings,  No.  1. 

4.  Error  in  interlocutory  decree  may  be  cor- 
rected by  motion  or  petition  to  the  Coui*t. 
Banks  v.  Anderson  and  others^^^: 

5.  When  and  by  whom  it  i^ay  be  made, 
without  notice,  to  procure  the  emanation 
of  an  execution,  or  to  quash  one  ;  and  an 
appeal  taken  fVom  the  decision  of  the 
Cfourt  thereoB.    See  Exscvtion,  No, 
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NEGRO  OR  MULATTO. 

See  Slaves. 

1.  Where  a  negro  or  mulatto,  claiming  free- 
dom, obtaius  an  injunction  to  prevent  his 
or  her  being  carried  out  of  the  Common- 
wealth before  the  controversy  be  ileoidcd ; 
the  Court  will  order  the  plaintiff  to  be 
kept  and  maintained  by  its  officer,  during 
the  controversy,  unless  Uie  defendant 
will  give  bond  and  securttj  for  his  or  her 
foithcoming ;  which  if  he  fails  to  do,  he 
will  be  answerable  to  the  officer  for  the 
pUintifTs  expenses,  notwithstanding  the 
suit  should  DC  decided  in  his  favour. 
Sarah  v.  I£tittrtf — 19. 

NEW  TRIAU 

1.  In  what  case  a  Coui't  of  Equity  will  grant 
a  new  trial  of  the  issue  in  an  action  of 
treHpaM.    See  E  <^u  i  t  v.  No.  6. 

See  Issues  out  or  Chancery,  No.  1. 

NOTICE. 

1.  To  legatees  or  distributees  is  necessary 
previous  to  the  settlement  of  an  adminis- 
tration account  by  commissioners  in 
Chancery.  CampiieUaful  fiifer,  Huu- 
ton  and  otfiere — 10. 

2.  See  Purchaser,  No.  3. 

3.  ^lien  to  be  given,  on  proving  exhibito  at 
the  hearing.    iSe«  Exhibits. 

4.  A  motion  may  be  made  to  the  Court  by  a 
party  to  quash  an  execution,  or  to  direct 
the  clerk  to  issue  one,  (where  he  refuse^,) 
without  any  previous  notice.  See  Exe- 
cution, No.  6. 

5.  iSee  Depositions,  No.  4. 

NUDUM  PACTUM. 

1.  Under  what  circumstances  a  promise  in 
■uniting  will  be  considered  merely  nuduta 
pactum^  and  will  not  be  enforced  even  in 
equity.      Chandler'a  Eafx  t.  ffill,  Uc. 

2.  A  trust  created  by  will  for  the  payipcnt 
of  debts,  by  a  ceneral  direction  that  all 
the  teststors  debts  dudl  be  paid,  extends 
only  to  such  as  he  b  bound  tn  conacieuce 
to  pay  ;  therefore  an  undertaking  whii'h 
is  merely  nudum  pactum  h  not  compre- 
hended, and  msy  be  barred  by  the  act  of 
limitations.    Una. 

jyULLjf  £0X.^. 

1 .  The  return  of,  npon  an  execution  In  favour 
of  the  assignee  of  a  bond  against  the  obli- 
gor, is  fufficient  to  charge  the  assignor, 
69  that  no  proof  can  be  admitted  that  th9 


obligor  was  not  iniolyait     ^9$iaP 

Stuart^lfye. 


OBUGATION. 
See'BovD,    Joint Oblicatiob. 

OBUGOR. 
See  Assignment.    Bo«d.    Joist 

OBLTGATloy. 

OR1»&R  BOOK. 

See  Amendment,  No.  1. 

OYER, 

^^  Bond,  No.  10. 


PAROI.  EVIDENCE. 

/Kee  Evidence.    Specific  PxuroKag- 
ance. 


PARTIES. 

1.  Who  are  proper  parlies  to  a  bill  <br  dis- 
covery of  anaeH.  See  Executors 
and  Administrators, Na  I. 

2.  How  far  a  verdict  shall  be  evYd«»ee  be- 
tween the  parties,  or  thdr  privies.  See 
Verdict,  No.  1. 

Su  In  a  bill  to  foreclose  %  mor^ig*^  the  4r- 
tdeeea  of  the  land  mortgaged  oi^t  to  be 
parties,  and  not  the  cxeeutort  of  the 
mortgagor.    Grahatfe  JBar^rt  ▼.  Carter 


4.  R.  C.and  others  beingtenaDts  in  < 
of  certain  lands,  andltC.  having  sold  m 
part  thereof  to  E.  W.  and  others^  a  de- 
cree for  partition  obtained  by  the  other 
tenants  agsbst  R.  C.  in  a  wait  •oaunenoed 
e^ibaequently  to  the  aak,  u  no  evidence  i& 
their  favour,  in  an  action  of  cjeetineiit 
brought  by  them  agat»t  the  vendees^ 
who  H  ere  no  parties  to  the  soit  for  parti- 
tion. Carter  v.  WaakingUm  tmdttheta 
—31. 

5.  A  person  not  a  p^*y  to  a  jodgaent,  is 
not  bound  by  it,  eithor  in  law  or  oq^*^* 
merely  on  the  ground  that  he  wfg  pre- 
sent and  cross-examined  the  wknesaea. 
Twinn,  ^dner  a/ Jamee^  v.  Thsama^e 
Jiepreaentatiwa'^tSQ. 

6.  Where  a  suit  has  abated  by  tiie  death  of 
a  party,  it  ought  to  be  re^vipd  in  ^ 
jiames  of  his  representatives^  and  nc*  U^ 


UniEX  TO  THE  FBIKCIFAL  MATTERS. 


^ 


a^  general  character  of  representatiTes. 
TuHfin,  &c.  T.  Thomai^  RepreteiUativee 
— li9.  note  (I). 

7.  A  party  may»  without  any  prevkms  no- 
tice, move  the  Court  to  direct  the  Clerk 
to  issue  «n  execution,  or  may  more  to 
quash  one  ;  and  it  wiU  be  so  far  conuder- 
ed  a  cause  depending,  that  either  partv 
may  take  an  appeal.  Tlte  ComnumwecUtk 
▼.  IlevfUt^l%U 

8.  A  deposition  cannot  be  read  to  affect  the 
interest  of  any  party  to  whom  no  notice 
of  the  time  and  pfaee  of  taking  it  had 
been  given.    Stubdt  v.  Bunpea^^-536. 

9.  See  WITNESS,  No.  5. 

10.  At  what  stage  of  the  proeeedingi  new 
parties  may  be  admitted,  in. a  contest 
about  a  wiiL    See  Wi  ljls.  No.  4. 

IL  Evexy  partner  ou^t  to  be  made  a  party 
in  a  suit  for  settbng  the  Accounts  of  the 
copartnery.  Waggoner  v.  Graafe  AMre 

PARTNERS. 

1.  See  Award,  No.  2. 

S.  In  settling  the  accounts  of  a  mercantile 
concern,  in  a  controversy  between  the 
partners  only,  it  b  sulicieut  to  examine 
and  state  the  bookt  of  the  copartnery, 
without  requiring  vouchert  in  siipport  of 
each  specinc  item.  Fletchei*  r.  Pollard 
—544. 
.  3.  The  answer  of  one  joint  partner,  in  the 
name  of  both,  deemed  sumcieat,  the  com- 
plainant having  filed  a  general  replica- 
tion, and  taken  no  steps  to  compel  an 
answer  from  Ac  other  partner.  Free- 
Umde  V.  Royau,  ^c,r^575* 

4b  In  a  suit  for  settling  the  ooneems  of  a  co- 
partnery, every  partner  ought  to  be  made 
a  party  ;  and  one  partner,  though  not  a 
yictj  to  the  suit,  cannot  be  a  witness  for 
anoUier,  so  as  to  charge  their  companion, 
in  relation  to  the  partnership,  tfag- 
goner  v*  Gratis  ^dwra— 603. 

PATENT  FOR  LANDS. 

1.  Kay,  under  circumotancee,  be  presumed 
to  nave  formerly  issued ;  of  which  cir- 
cumstanees,  and  of  the  conclusion  to  be 
4rawn  from  them,  it  b  the  province  of  the 
Junff  and  not  of  the  Courts  to  judge. 
Archer,  AMr  of  Tanner^  v.  Saddler^ 
370. 

2.  In  this  case,  th^  circumstance  of  upwards 
of  sixty  years  peaceable  and  uninterrupted 
possession  in  the  caveator,  and  those  un- 
der whom  he  claimed,  t(^ther  with  th€ 
payment  of  quit'^nto  betore,  and  Uumo 
aineethe  revolution,  was  considered  as 
aolBoient  ground  Sor  such  preownption. 
Ibid. 

.3.  An  administrator  with  the  will  annexed, 
being  in  possession  of  lands  therein  di- 


reeted  to  be  sold,  may  maintahi  a  caveat 
to  prevent  any  other  person  from  obtain- 
ing a  patent  tot  the  same  as  waste  and 
unappropriated.  Archer,  AdnCr  of  TaJi- 
ner,  v.  Saddler — 370. 

PEDIGREE. 

1.  What  e\'idence  may  be  given  in  tracing  a 
pedigree,  in  a  suit  for  freedom.  &e 
Evidence,  Nos.  6,9. 


PERSONAL  PROPERTY. 
See  Real  and  Personal  Propertv. 

PLEADINGS. 

1.  iSw  Attachment,  No.  3. 

£.  How  a  plea  in  abatement  to  an  atta^« 
ment  ought  to  conclude.  See  Attach- 
ment, No.  4. 

3.  A  general  demurrer  to  a  plea  in  abater 
meivt  ought  to  be  sustained,  though  the 
plea  be  defective  in  point  of  form  only. 
Mantz  V.  Hendley — ^308. 

4.  The  pica  that  the  defendant  never  ab* 
scojided  is  a  plea  in  abatement    Ibid. 

5.  What  matters  in  bar  of  a  writ  of  super* 
tedeas  ought  to  I. j  pleaded  lute's  lieiro 
V.  tVilson  &  Dwdop-^1^%. 

6.  The  Clerk's  sUtiugon  the  record,  "which 
**  pleas  the  pUuntms  join,"  kc.  is  not  a 
joming  of  issue.    Ibtd. 

7.  In  a  writ  of  right,  all  the  pleadings  must 
be  in  writing,  and  at  fuU  length ;  and, 
therefore,  in  thb  case,  the  defendant 
having  put  in  as  a  plea  the  words  <*  usual 
**plea,  it  was  decided  that  no  bsue  was  . 
jomed;  and,  after,  a  verdict  for  the  de- 
fendant, a  repleader  was  awarded.  Tay- 
lors,  &c.  V.  Htutonr^l6l. 

8.  In  debt  on  a  Sheriff's  bond,  the  declara- 
tion, charging  that  he  failed  to  pay  the 
taxes  on  detncmd,  instead  of  at  the  time 
appointed  by  law,  was  held  sufficient,  af- 
ter verdict  IVinsloitf  and  others  v.  Tlte 
Commonwealih^-^9. 

d.  What  aVeiTnents  necessary  in  a  bond 
given  in  the  alternative  to  pay  a  speoi&ed 
sum,  or  such  further  sum  as  would  be 
sufficient  to  purchase  as  much  propmly 
as  such  specified  sum  would  purchase  at 
a  period  antecedent  to  the  date  of  tlie 
bond.    See  Boi;D,  Nos.  16, 17. 


PRACTICE. 

1.  In  ^eetment,  on  the  death  of  the  lessor 
for  the  plamtiif,  security  for  costs  must 
hegiv^.  Carter  v.fVashingtontl^c.'-^l. 

3.  What  steps  may  be  taken  wnere,  a  decree 
having  been  entered  for  the  sale  of  mort-^ 
yftged  property,  a  person  not  a  party  to 
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the  suit  is  found  to  be  in  possession.    Set 
MortcXge,  No.  1. 

5.  When  a  suit  in  equKy  may  be  brought 
for  the  discovery  of  assets,  and  who  are 
proper  parties.  iSee  Executors  and 
Administrators,  No.  1. 

4.  Notice  ought  to  be  given  to  the  legatees 
or  distributees,  before  commissioners  ap- 
pointed by  the  Couit  of  Chancery  pro- 
ceed to  settle  an  administration  account. 
Campbell  and  Wife  v.  WtMtonandothei't 
—10. 

6.  Additional  rules  of,  in  the  Superior  Court 
of  Clianccry  for  tlui  Richmond  district 

6.  Where  the  answer  does  not  answer  a 
mntcrial  allegation  of  the  bill,  the  plain- 
tiff may  except  to  it  as  insufficient,  or 
may  move  to  have  that  part  of  the  bill 
taken  for  confessed.  Ikitigerfield  and 
otherg  V.  Claidonte  and9thers^^l7, 

7.  iStee?  Superior  Court  OF  Chancery, 
No.  1. 

8.  In  what  manner  an  eri'tmeous  interlocu- 
tory decree  ought  to  be  corrected.  See 
Decree,  No.  5. 

9.  See  Answer  in  Chancery,  No.  1. 

10.  fifer  Answer  in  Chancery,  No.  2. 

11.  iS!e#  Account,  Nos.  2,  3. 

12.  In  a  writ  of  riglit  all  the  pleadings  must 
be  in  writing,  and  at  full  length ;  and, 
therefore,  the  defendant  in  tliis  case  hav- 
ing put  in  as  a  plea  the  words  "  fmud 
^pleOf*'  it  was  decidefl  Uiat  no  issue  was 
jomed  ;  and,  after  verdict  for  the  defend- 
ant, a  repleader  was  awarded.  Taylors, 
i^c.  v.  /r»Vofi— 161. 

13.  A  party  mav,  without  any  previous  no- 
tice, move  the  Court  to  direct  an  execu- 
tion to  be  issued,  (where  the  clerk  re- 
fuses,) or  to  quash  an  execution  ;  and  it 
will  be  so  far  considered  a  cause  depend- 
ing tliat  cither  party  may  appeal.  The 
Cormnonwealth  \ .  lKvntt—~l^l. 
14.  An  appeal  having  abated  at  one  term  by 
the  death  of  the  appellant ;  at  the  next 
term  a'  tctiv  facias  ^  was  awarded  on  the 
motion  of  his  administrator,  who  had 
qualified  since  the  abatement,  for  the 
appellee  to  shew  cause  why  the  appeal 
should  not  be  revived.  Gilioa  v.  Perldn' 
«o;i— 211. 

15.  i&vDepositiqn,  Nos.  3,4. 

16.  The  answer  of  one  jointimrtner,  in  the 
name  of  both,  deemed  sufncient,  the  com- 
l^ainant  having  filed  a  general  replica- 
tion, and  taken  no  steps  lo  compel  an  an- 
swer from  the  other  partner,  rreelands 
¥.  Boyall,  Uc. — 575. 

PRESUMPTION. 

1.  When  an  obligor  in  a  bond  against  whom 
the  suit  is  not  brought,  will  be  presumed 
to  be  dead.    Set  Bond,  No.  14. 

5.  When  a  patent  for  land  may  be  presu- 
med, and  whether  by  the  Court  or  Jurjc. 
./frcAer,  C^c.  v.  iSodl^Zm— 370. 


PURCHASER. 


1.  iS^Execvtors  and  Administra- 
tors, No.  9. 

2.  An  innocent  surety  of  the  vendee  of  ft 
tract  of  land  previously  mortgaged  by 
the  vendor,  (but  of  which  roortgi^  the 
vendee  had  no  notice,)  is  not  bound  to 
make  good  the  loss  sustained  by  a  tubae- 
quent  purchaser  of  the  same  land,  vko 
was  evicted  by  a  sale  thereof^  under  a  de- 
cree to  foreclose  tlie  mortgage.  Pollard 
V.  Cartarri^i'htf  Brand  and  others — 1 16. 

3.  A  vendor  who  conveys  a  tract  of  land, 
with  general  warranty,  as  containing  by 
estimation  a  specified  ffUantity,  more  or 
less,  when,  in  fact,  his  own  title  pa{iers 
call  for  less  than  such  specified  quantity^ 
is  bound  to  make  good  the 'difference  to 
the  purchaser.  Jselson  v.  Matthems  €md 
{mother — 164. 

4.  A  deficiency  of  eight  acres  in  a  tract  of 

552  acres  is  no  more  than  a  purchaser 
who  buys  for  more  or  less  may  reasonaUj 
expect.    Ibid. 

5.  Where  land  is  sold  with  waiTanty,  and 
there  is  a  deficiency  in  the  quantity,  the 
purchaser  is  entitled  to  oompensatiOQ  lor 
the  wlue  of  such  deficiency,  not  at  the 
time  -whenit  is  discovered,  but  at  the  time 
of  the  contract.    Ibid. 

6.  It  several  tracts  of  land  be  sold,  as  ad- 
joining each  other,  for  a  gross  sum,  mid 
no  specification  be  made  at  the  time  of 
the  contract,  of  the  quality  or  separate 
%ialue  of  each  parcel ;  and  there  be  a  de- 
ficiency in  the  quantity  of  each  ;  the  pur- 
chaser will  be  entitled  to  compensatioa 
for  such  deficiency,  according  to  tke 
avera^  value  of  the  whole  tract,  and  not 
of  the  several  tracts  taken  separate^. 
Ibid. 

7.  See  Fraud,  No.  5. 


«  QUOD  CUMT 
See  Trespass  qvARs  clausvm  frscit. 


REAL  AND  PERSONAL  PROPERTY. 

1.  A  sHB,  not  fixed  tothe  freehold  ina  house 
which  might  be  injured  by  its  remofval,  is 
peroomal  property,  and  goes  lo  the  er- 
ecutor,  not  to  the  heir.  Crenoharw  amd 
others  T,  Crenshav^^  Ea^r  and  other^^ 
S2. 
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RECORD. 

1.  A  bill  of  injunction,  and  the  proceedings 
thereupon,  are  not  property  part  of  the 
record  of  the  judgment  at  common  Iww  ; 
neither  oiij^Iit  such  papers  to  be  brought 
up  to  the  Superior  Court  bpr  a  cet'tiorari, 
on  a  suggestion  of  diminution  in  thai  re^ 
cord.  J^i(4:*a  Ueirs  v.  i'VUnon  U  Duidop 
— 2C8. 

9l  To  what  extent  the  record  of  a  verdict 
and  judgment  upon  a  writ  of  inquiry,  in 
a  suit  between  Uie  mother  of  the  (ihuntifr 
and  a  third  person,  may  be  p;ivun  in  evi- 
dence  to  establish  the  plaintijTs  right  to 
freedom.     See  Ev  i  dsnce.  No.  9. 

3.  The  effect  of  adraittbg  a  deed  to  record. 
See  Deeds,  No.  2. 

RECORDING  OF  DEEDS. 

I.  Is  a  mere  ministerial  act  of  the  Court* 
which  gives  no  additional  validity,  and 
may  be  compelled  by  a  peremptory  man- 
damtu.    See  Deeds,  Nos.  2,  3. 

'  RECOURSE. 

1  Effect  of  the  words  "  vnthout  recount^ 
in  the  assignment  of  an  agreement  to 
convey  knds.  iSSce  Assignment,  No. 
4. 

RELEASE. 

1.  &tf  Assault  and  Battery,  No.  1. 

2.  A  release  of  errors,  whei-e  it  is  not  pro- 
perly a  part  of  the  record,  ought  to  be 
pleaded  to  a  writ  of  snpertedeaa  /  and  an 
issue  joined  on  such  plea  ought  to  be  tried 
by  a  Jury.  HiU^sHeirt  v.  nUiOn  U  Dun- 
lop^%^%. 

3.  If  such  plea  be  found  for  the  defendant  in 
error,  what  the  judgment  should  be. 
Jbid, 

REMEDIAL  STATUTES. 

Stee  Acts  of  Assembly,  No.  3. 

REPLEADER. 

1.  Awarded  after  verdict  and  judgment  for 
the  defendant  m  a  writ  of  right ;  tliere 
having  been  no  issue  joined  in  tlie  cause  ; 
only  the  words  "  utual  ple<f*  and  "join* 
**  dei*^  entered  by  the  Clerk.  Taylon, 
Uc.  Vk  Muatorir-^l^X, 

REPRESENTATIVES. 

See  Revivor. 


RETR08PECTIVE  LAWS. 

Set  Acts  of  Assembly,  No.  9. 


REVIEW,  BILL  W 

Set  Bill  of  Review. 

REVIVOR. 

1.  A  suit  abated  by  the  death  of  a  party 
ought  to  be  revived  for  or  against  the  re* 
prcsentatives  by  name,  and  not  in  the 
general  character  of  representatives, 
TurpiUf  Mm*r  of  James,  v.  Tliomas*8 
Mepresentativea — 139.  note  (1.) 

RIGHT,  WRIT  OF. 

SeeYiviiT  of  RiciCt. 

RULES  OP  PRACTICE. 

1.  Additional,  in  the  Superior  Court  of  Cftaa- 
eery  for  the  Richmond  District — 1. 

S.  Where  the  answer  is  silent  as  to  a  ma- 
terial allegation  of  the  bill,  the  plaintiff 
may  except  to  it  as  insufficient,  or  may 
move  to  have  that />arr  of  the  bill  takeqf 
for  confessed.  Dangerjield,  &c,  v.  CtPtt- 
borne,  6fc.— If. 


SCJBE  FACIAS. 

1.  How  an  appeal  abated  at  one  term  by  dio 
death  of  the  appellant,  may  be  revived  of 
anotlier  bv  scire  facias  awarded  on  the 
motion  of  his  representative.  See  Ap- 
peal, No.  7. 

SEALING. 

See  Signing  and  Sealing, 
SECURITY  FOR  COSTS. 
1.  See  Ejectment,  No.  1. 
SECURITIES. 

I.  Of  executor,  ought  to  be  made  parties  to 
a  suit  in  etiuity  for  the  discovery  of  assets^ 
Clarke  v.  fVebb  andothers^^, 

fi.  The  vendor  of  a  tract  of  land  having  pre-* 
>iousl3r  incumbered  it  with  a  moitgage, 
of  which  the  vendee  had  no  notice,  Uie 
innocent  surety  in  the  bond  for  tlie  pur- 
chasc-nloney  i|  not  liable  to  make  good 
the  loss  of  a  subsequent  purchaser  evict- 
ed by  a  decree  to  foreclose  the  mortgage. 
Pbltardy.  Cartvnighi,  Brand  and  other i^ 
—116.' 

3.  When  bound  by  a  bond,  though  a  tot&I 
blank  be  left  for  the  name  in  the  obliga- 
tory part,  he  having  signed  and  sealed  it« 
Bartiry  i^ Fer^monx.  Tcrfrs— 3t8. 
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4.  As  to  action  surviving  on  ti  Joint  note.  Se^ 
Joint  Obligation. 

SHERIFFS. 

I.  In  vrhat  manner  the  creditor  <^  %  Goott^ 
may  pi-occed  against  a  Sheriff  who  faHs  W 
pay  the  som  due  to  him.  See  County 
Creditor,  Nob.  1,  3,  3. 

%  See  Contempt,  No.  1. 

3.  &tf  Execution,  No.  2. 

4.  A  forthcoming  bond  held  good,  thoufl^  a 
JbAank  was  left  for  the  name  of  the  Hiefa 
Sheriff,  to  whom  the  property  was  to  be 
delivered.  Martley  3  Fergutony.Yatee 
—398. 

5.  Judgment  sustained  on  a  Sheriff's  bond, 
thoof^  given  to  the  Cofnmomvealth  in- 
wtemoi  the  Treasurer.  «S^  B  o  N  d,  Nd. 
15. 

SIGNING  AND  SEALING. 

1.  When  sufBeieAt  to  charge  the  surety  in  » 
bond,  though  a  total  blank  be  left  fbr  his 
name  b  the  obligatory  part    JiafiUjf  U 
'  Ferguteny,  Tatea-^dQt. 

SLAVES. 

1.  If  a  sbTe  who  is  hired  for  a  year  be  tick, 
or  run  aww^  the  tefuuu  most  aewrthe. 
leaf  pay  the  hire  ;  but,  if  the  slave  die, 
•mitbiui  amf  fault  in  the  tenant,  the  vomer ^ 
and  not  the  tenant,  should  lose  the  hire 
firom  the  death  of  the  slave,  unless  other- 
wise agre^  upon.  George  v.  £lliott 
—5. 

%  fi^EXSCUTOBS  AND  ADtflNISTftA- 
TORS,  No.  9. 

3.  If  an  executor  sell  the  daves  oi  his  testa* 
tor,  when  there  are  no  debts  to  render 
such  sale  neeessftry,  and  bu^  them  him- 
aetf;  the  sale  may  be  set  aside  at  the  in- 
stance  of  any  person  interested.  Snder* 
9on  ^  Starke  v.  Fox,  C^c— «45. 

4.  See  ExECUTOHs  and  Administea- 
TORS,  No.  U. 

5.  See  Damages,  No.  1. 

6.  When  the  dght  of  making  slaves  of  In- 
dians was  restricted.  See  Indians, 
No.  1. 

7.  How  far  the  husband,  dyhig  m  the  life- 
time of  his  wife,  may^  dbpose  of  slaves  to 
vHiich  she  is  entitled  in  remainder  or  re- 
version, but  which  he  had  mever  reduced 
into  possession.  <S^  Husband  and 
Wife,  No.  2. 

8.  SreELECTioN,  No.  1. 

9.  What  expenses  of  maintenanoie,  ht.  and 
under  what  circumstances  allowed.  Up* 
sha-wy.  Upshaw  and  otbeTB'-^^l. 

10.  When  a  loan  of  slaves  will  be  deemed  a 
gift  in  favour  of  creditors  and  purchasers 
of  the  person  to  whom  they  were  knt, 
.Sfc*rfeAl7«,No.5. 


SPECIAL  VERDICT. 

See  Bond,  No.  10. 

SPECinC  PERFORMANCE. 

1.  On  a  bin  to  compel  the  specific  perform- 
ance of  a^  written  agreement,  if  die  de- 
fendant, in  his  answer,  deny  that  inter- 
pretation of  the  agreement  which  apsean 
obvious  acecurding  to  its  words,  parol  evi- 
dence is  admissible,  cm  the  part  of  the 
complainant,  to  explain  it.  •  C9UtU^9 
Tnuteet  and  Ea^rs  v.  Crorj^^-^IS. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  op. 

STATUTE  OF  UMTTATIONS. 

5Sre  Limitation. 

STILL. 

1.  A  ttiQ,  not  fixed  to  the  freehold  in  * 
house  which  mi^t  be  ii^ured  by  its  ro- 
moval,  n^tfofMi/ property,  and  goes  to 
the  exeaUor,  not  to  the  hetr.  Crentham 
aaid  others  v.  Ci'enthan^s  Esfr  and  others 

SUMMARY  PROCfiEmNGS. 

1.  Judgment  ought  never  to  be  given,  in  a 
summary  -way,  in  favour  of  aaj  plaintiff' 
who  does  not  bring  himself  fuUy  virhUba 
the  terms  of  the  act  under  whieh  he  pro* 
cccds.    ~Stuart  v.  Hatniltonr'-^. 

SUMMONS. 

1.  The  circumstance  that  a  witness  has  been 
summoned  and  fafl^  to  attend  is  not  suf- 
ficient to  authorise  the  reading  of  his  de- 
position taken  cfo  Ifene  eete.  See  Depo- 
si TION8,  No.  1.    Mnms  t.  Echolo    SL 

SUPERIOR  COURT  OP  CHANCERY. 

1.  Cannot  correct  errors  in  a  dceree-of  «a 
inferior  Court,  by  an  etigpnal  suit;  al- 
though, in  that  way,  it  may  impaaelk 
such  a  decree  far,^KW<4  ^^  under  pe- 
culiar cireumstances,  vould  lead  iu  aid 
Co  cany  a  decree  of  an  inferior  Court  int» 
effect.  Batiks  v.  Anderson  and  other^-^ 
SO.    Graves  v.  Grotwt— 252. 

S.  iS^e  Chancery,  No.  2. 

SUPERSEINBAS. 

1.  What  matters  are  not  aofficient  grouBda 
fbr  a  motion  to  quash  a  ss^eroedeas^  hot 
should  be  pleaded  againU  It.  See  Er- 
ror, Na  i.  JSt^s  Mdrs  v,  nUsen  & 
ih/E^(^^— 268. 
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£.  If  a  rddftse  of  errors  be  pleaded  to  a  «tf- 
pertedeatt  and  found  for  the  defendant  in 
error,  the  judgment  should  be»  not  that 
theJiM/j*men/ of  the  Court  below  be  af- 
Jirmed,  but  that  the  plaintiff  be  barred  of 
his  writ  of  w^aednu.    Mte'a  Ueir»  r. 

SURETY. 
&9  Securities. 


SURVEY. 


1.  An  incbmve  sunrey  cannot  lawfiill^  be 
ton  V.  Harvetf-^55. 


made  of  lands 


sunrey  < 
I  held  by 


entry  oidy.    Prea- 


St  In  what  manner  a  jud^ent,  (on  a  caveaty) 
that  no  grant  shall  issue  to  a  caveatee  on 
hit  mc&<m)e  surrey,  ought  to  be  enter- 
ed, where  it  appears  that  he  has  any  other 
ehum  or  sunr^  by  which  he  may  poanbly 
hold  a  part  of  the  land.  See  Caveat^ 
Nos.  1,  2. 

SURVIVOR. 

L  The  iorming  obligor  in  ajotrU  note  made 
before  the  act  of  1786,  (Rev.  Code,  vol.  1. 
&  S4.  s.  3.  p.  M.)  is  alone  liable  to  an  ac- 
tion at  Urwi  nor  can  the  note  be  set  up 
in  eavity  against  the  representatives  of 
the  aeceased  obligor,  but  on  the  ground  - 
of  a  moral  obligation  antecedently  exist- 
ing on  his  part  to  pay  the  money. — 
Chandler^M  Ex'x  v.  MUl,  Uc.  Eafre  t^ 
JVcfl/;^— 134. 


TAXES. 

1.  In  what  ease  lands  were  not  liable  to  for- 
feiture for  non-payment  of  taxes  under 
the  act  of  December  27th,  1790.  See 
Forfeiture,  No.  1.  Kinney  y.  He- 
verley^-^lS, 

TOBACCO. 

1.  The  Commonwealth  cannot  be  compelled 
to  roMke  good  the  loss  of  tobacco  received, 
inBpeete<^  and  passed  at  a  public  ware- 
house, but  not  deUvereJd  by  toe  inspectors 
on  application  to  the  persons  holding  the 
notes  ;  notwithstanding  the  same  was  un- 
lawfully converted  to  their  own  use  by 
the  inspectors,  or  be  otherwise  missing 
and  not  accounted  for,  and  the  inspectors 
be  insolvent.  Commonwealth  v.  Colqu- 
batmo  and  ofAerv— 813. 

3.  What  action  may  be  maintained  against 
inspectors,  for  the  non-delivery  of  tobac- 
eo.    See  Action,  No.  8. 

VoL.n. 


TRESPASS  QUARB  GLAUSUM 
FREGIT. 


1.  In  trespass  quare  clauaum  fregU^  the 
plaintin  declared,  for  that,  -wtterecu,  kc. ; 
the  defendant  pleaded  not  guiUy  as  to  the 
whole  trespass,  and  a  special  plea  of  justi- 
fication ;  the  plaintiff  joined  issue  on  the 
first  plea,  and  demurred  to  the  second  ; 
the  demurrer  having  been  sustained,  a 
verdict  and  judgment  were  rendered  for 
the  plaintiff,  on  the  first  plea  and  issue  ; 
but  the  judgment  was  reversed  on  aooount 
of  the  msufficiene^  of  the  declaration  t 
there  being  no  positive  averment  Jhrd^w 
£x*x  V.  DishmanF-'59S, 

TRESPASS  VI  ET  ARMIS. 

1.  What  deed  held  insufficient  to  enable  the 
persons  named  as  trustees  to  maintata 
tretpoM.    See  Deeds,  No.  5. 

2.  The  defendant,  through  nqglect  and  for 
w^t  of  due  caution,  but  without  any  de- 
sign to  injure,  discharged  a  loaded  gun 
in  a  public  place  where  many  people  were 
assembled,  the  contents  of  which  gun 
struck  the  plaintiff's  leg  and  wounded  him 
severel}^,  in  conseouence  of  which  wound 
the  plaintiff  lost  nis  leg,  and  incurred 
^at  expense  in  effecting  its  cure,  be- 
sides being  disabled  from  carrying  on  his 
business  as  before.  An  action  on  the 
cote  for  consequential  damages  was  held 
not  to  lie,  but  that  the  proper  action  was 
trespass  vi  et  armis.     Taylor  v.  Bambovt 

3.  The  distinction  between  trespass  vi  et 
armity  and  trespass  on  the  case,  for  eon« 
sequential  damages,  is  this  :  that,  where 
the  act  done  u,  m  itaeff,  an  immediate 
injury  to  another's  person  or  property, 
there  trespass  vi  et  amuo  wiU  lie,  and  not 
snch  action  on  the  case  ;  but,  where  the 
act  is  not  immediately  injurious,  but  only 
by  consequence,  and  coliueraUy^  there  no 
action  of  trespass  vi  et  armio  will  lie,  but  a 
special  action  on  the  cote  for  the  damages 
oonse<iuent  on  such  act     Ibid. 

4.  In  trespass  vi  et  arnda,  it  is  immaterial 
whether  the  injury  be  committed  wilfidly 
or  not.    Ibid. 

TRIAL. 

See  New  Trial. 

TRUST. 

1.  A  trust  created  by  will  for  the  payment  of 
debts,  by  a  general  direction  that  all  the 
testator's  debts  shall  be  paid,  extends  only 
to  such  as  he  is  bound  in  conscience  to 
pay  ;  therefore  an  undertaking  which  is 
merely  nudum  pactum  is  not  compre- 
hended, and  may  be  barred  by  the  act  of 
4N 
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limHfttioiit.  Chandler^tEx'x^.HiUt&c, 
Ea^n  of  JVeo^^— 124. 
$.  Whiit  kind  of  deed  did  not  convey  any  in* 
terest  to  persons  named  as  truitees.    See 
DBEDSy  No.  5. 

TRUSTEE. 

1.  The  only  trastee  appointed  by  a  win  to 
manace  the  estate  of  infanta  having  died  ; 
and  there  being  no  provision  in  the  vill 
for  the  appointment  of  a  suooessor ;  n 
Court  of  Equity  will  appoint  one.  Ihau* 
comb  V.  Dutucomb  ana  others — 11. 
'  S.  In  this  ease,  the  trustee  appointed  by  the 
Court  was  required  to  give  bond  and  se- 
enrity,  for  the  faithful  performanoe  of  hit 
doty,  in  a  penalty  double  the  amount  of 
the  trust-estate,  payable  to  the  Judge  of 
the  Court,  and  Kb  sueoesaors  in  omoe. 
Ibid, 
3.  All  the  trustees,  appointed  byaw^  to 
manage  an  estate  for  a  married  woman, 
having  refused  to  act,  a  Court  of  Equity 
will  appoint  a  trustee  in  their  room.  Lee 
y,  Randolph  and  ethero^i^ 


USURY. 

1.  The  sale  of  a  bond  for  much  lest  than  iti 
nominal  amount  is  not  of  itself  usurious. 
See  Bonds,  No.  1. 

8.  A  bond  given  in  the  alternative  to  pav  a 
apeciftea  sum  of  money,  or  ouch  fitrther 
turn  ao  vfoiUdbe  oujficient  to  purchaoe  at 
nmchproperty  at  tuch  tpec^fied  turn  -would 
purchate  at  a  period  antecedent  ft  the 
date  of  the  borui,  held  not  to  be  uturfoos. 
iSmBond,  No.  16. 


VACATION. 

X.  Appeals  from  interlocutory  deeree^  ean- 
not  be  granted  by  the  Judges  of  the  Su- 
perior Courts  of  Chancery  in  vacation, 
but  in  Cof<r/only.  See  Appeals,  No, 
10. 

VARIANCE. 

1.  Judgment  being  obtained  by  de&ult  on  a 
bond  with  collateral  condition,  no  advan- 
tage can  be  taken  of  a  variance  between 
the  bond  and  declaration.  CrarhiU  and 
others,  £^c.  v.  Pag'e,  Gorvemor^  t^c— 446. 

VEJ^DJTIOJ^I  EXPOJ^AS, 

%,  The  act  of  the  IQth  of  January,  1808, 
(Bev.  Code,  toL  1.  e.  895.  p.  426.)  which 


authorises  Clerks  of  Coorlt  to  il 
of  venditioni  exponat  in  certain  eases, 
protpective  only  in  its  operation,  and 
sequently  does  not  extend  to  ease 
ing  before  it  was  passed.    The  Ct 
wealth  V.  Hevdtt~^Hl. 

VENDOR  AND  VENDEE. 

See  Purchaser. 

I.  An  injunction  to  stay  wotfr  ought  not  ti 
be  granted  to  tL  vendor  Bjgt^nst  9.  vendee 
to  whom  he  has  sold  a  tract  of  land  in  fee« 
simple,  retainbg  the  title  as  a  secunCy 
for  the  pnrchase«raoney ;  unless  he  bring 
his  suit  to  tubject  the  land  to  the  pay- 
ment of  the  purchase-money,  and  char^ 
the  defendant  with  cutting  and  selling 
timber  m  a  manner  aUctUated  to  render 
the  land  an  incomfetent  tecurity  f  in -vhiA 
ease  such  injunction,  to  star  waste  pemt" 
ing  thetuit,  may  be  awarded.  Seott  r, 
9rhartork-^2S. 

VEJ^IRE  FACIAS  DE  ^TOVO. 

1.  Ought  not  to  be  granted  (at  a  tenn 
sequent  to  that  at  which  a  special  ti 
was  rendered)  on  the  ground  of  an  i 
Tit  of  a  iiitness  who  had  been  examined 
before  the  Jury,  statbg  that  they  had 
not  fbund  certain  facts  conformal^y  to  the 
testhnony  wfafch  he  gave,  or  that  their 
verdict  was  in  other  reipMts  contnuy  to 
evidence.    ISnney  v.  JBeverley^-^  *. 

2.  Note  several  diversities  between  a  venire 
Jadat  de  novo  and  a  nrm  trial    Ibid, 

3.  There  ought  to  be  %  venire  fadat  de  fiaee 
whene  there  are  two  issues  in  fact,  ahd 
the  verdict  answers  to  one  only,  xfite^s 
Heirt  v.  Wilton  ^  Jhmlep^m. 

VERBAL  AGREEMENT. 

See AssioixuzvTt'So,  t. 

VERDICT. 

1.  A  verdict,  on  which  a  mdgment  is  m* 
dered,  is  conebttive  etidenee  in  war  soU 
sequent  suit  between  the  same  parties,  or 
their  privies  ;  the  tame  point        ' 

auestion;   though  the  landt,   or 
king  in  controversy,  be  not  the 
Pretton  v.  /ibrwty— 65. 
S.  See  Venire  Facias  dx  Novo,  Na  1. 
8.  5!peBquiTY,No.  6. 

4.  MThere  there  are  two  issues  in  fact,  md 
the  verdict  answers  to  oneoaly,  there 
ooAttohe^venirefadatdenovo.  Mitt^e 
MS^  v.  Wilton  ^  l>imAf-^06S. 

5.  How  far  a  verdict  rendered  imOD  a  writ  of 
*    inquiry,  in  a  suit  between  the  mother  of 

the  ^aintifT  and  a  third  person*  may  be 
received  in  evidence  to  prtMre  the  plain- 
tiflPs  right  to  freedom.  See  £  vx^mvcs. 
No,  9. 


namx  to  the  iwkcipal  matters. 


«« 


^  Ob  an  imm  eat  of  Clumeeiy,  the  Court 
before  whom  it  was  tried  beiog  satisfied 
with  the  verdiety  and  having  refused  a 
new  triai^  and  no  exception  being  taken, 
the  verdict  ought  forever  to  remain  un- 
disturbed. Paul  and  otkert  r.  Pau^ 
525. 

7.  See  Jvj>ouKVT,  No.  8. 


VIVA  VOCE  TESTIMOJVT. 

1.  When  and  how  it  may  he  introduced  to 
prove  exhibiu  at  the  hearing.  See  Ex- 
hibits. 

8.  See  Issues  out  o^  Chancery,  No.  1. 


VOUCHERS. 

,  The  books  of  a  eopartnerf  luiBeient  evi- 
dence in  settling  an  account  between  the 
partners  onhfy  without  requiring  vo»cA^« 
for  each  specific  item.  Fletcher  v.  Pol- 
lard--5U. 


W 

WARRANTY. 
See  Pu&CHASEs,  Not.  3,  4>  5,  6. 

WASTE. 

).  Injunction  to  stay,  b  what  case  to  be 
granted  to  a  vendor  against  a  vendee^  to 
whom  he  has  sold  a  tract  of  land  in  fee- 
aimple,  retaining  the  title  as  a  security  for 
the  purchase-money.  Scott  v.  9Vharton 
—25. 

"WHEREAS." 

•jl.  When  the  word  VwAerww,"  without  any 
subsequent  positive  averment,  vitiates  a 
deciantion.  UortPt  Ex*x  v.  Diehman-^ 
595. 

wnxs. 

I.  See  Frauds,  No.  5. 

d.  A  testator  executed  his  will  in  due  form 
of  law ;  one  of  the  legatees  baring  after- 
wards died,  in  the  life-time  of  the  testa- 
tor, he  ^ve  verbal  instruoUons  for  a  new 
wiU,  which  were  committed  to  writing  by 
his  firiend,  in  order  to  take  the  advice  of 
counsel  as  to  the  legality  of  the  limita- 
tions therein  contained.  The  testator  af- 
terwards drew  np  a  fii«noran^fiifft,  (near- 


ly agreeing  with  those  instructkms,)  aB 
•written  vnt/i  Ida  tnvn  hand,  but  in  which 
ftts  name  no  where  appear*,  and  save  it  to 
the  same  friend,  together  with  tbe  origi- 
nal will,  for  the  purpose  of  drawing  a 
new  will  from  the  two.  The  draft  of  a 
new  will  was  accordingly  prepared,  com- 
prising the  subject  matter  of  the  original 
will,  and  the  memorandum  ;  and,  being 

E  resented  to  the  testator,  was  approved 
y  him  ;  but  the  signing  of  it  was  post- 
poned, until  he  could  also  execute  a  re- 
lease of  a  mortga}^  which  he  held  on 
part  of  the  estate  ot  his  deceased  brother. 
The  release  was  prepared  and  approved 
by  the  testator ;  but,  being  interlined^ 
*  was  returned  to  the  person  who  wrote  it 
to  be  transcribed.  Before  a  fair  copy  wai 
made  and  delivered  to  die  testator,  he 
was  in  a  state  of  delirium,  and  so  con- 
tinued till  his  death,  without  having 
executed  the  release,  or  the  draft  of  the 
new.  wiQ.  The  memorandum  {-written 
•with  hit  awn  hand,  •without  hie  name  ap* 
pearing  in  anv  part)  was  established  at 
a  good  codicil  to  pass  the  personal  estate, 
although  it  remained  in  the  hands  of  the 
writer  of  the  draft,  from  the  time  when 
it  was  first  delivered  lo  him,  until  af-  ^ 
ter  the  death  of  the  testator.  CogUll 
V.  Cogbittand  othere-'^T, 

d.  In  this  case,  the  testator  having  drawn  hit 
pen  throuefa  certain  words  in  the  memo- 
randum, (leaving  them  still  legible,)  and 
the  writer  of  the  draft  having  inserted 
therein,  in  the  presence  of  the  testator, 
and  widi  his  assent,  certain  other  words, 
(mere  expletives,)  which  were  erased  by 
him  after  the  testator's  death;  these 
erasures  and  interlineations  were  held 
not  to  vitiate  the  isttrume;nt.    Ibid. 

4  In  a  contest  about  a  will,  a  person  who 
was  not  a  parQr  in  the  6oun  ty  Court,  may, 
by  becoming^  interested  after  an  appeal 
to  the  District  Court,  be  admitted  as  a 
party  there,  and  carry  up  the  cause  to 
the  Court  of  Appeals  ;  but,  on  reversing 
the  judgment  of  the  District  Court,  and 
affirming  that  of  the  County  Court^  such 
party  can  only  recover  the  costs  m  the 
District  Court    Ibid. 


WITNESS. 


1 .  Failing  to  attend  when  duly  summoned, 
what  proof  is  requisite  before  his  deposi- 
tion, taken  de  bene  ewe,  can  be  read.  &v 
Depositions,  Na  1.  JiBnmew.Echde 

2.  Under  what  cironmstancet  proof  may  be 
given  of  what  a  witness,  a  very  old  man, 
who  was  believed  to  be  dead,  had  sworn 
to  at  %  trialp  not  between  the  same  paities, 
but  involving  the  same  question  of  free- 


6J3 


INDEX  TO  TH£  PRIKC^AL  MATTEiBB^ 


dom,  and  ibc  plaintifTs  in  both  eases  tra- 
cing their  pedigree  from  the  same  ances- 
tor.    &«  Evidence,  No.  8. 

3.  The  deposition  of  a  sinf^e  witness,  un- 
supported by  conHiborating  circumstan- 
ces, is  not  buflicient  to  outweigh  the  an- 
swer of  the  defendant,  positively  denying 
tlie  allegations  of  the  bill.  Beatty  v. 
Smith  &  Thomp8<m^-^95. 

4.  iSee?  Issues  out  of  Chancery,  No.  I. 

5.  Apaity  appellee  cannot  be  received  as  a 
witness  for  his  co-appellees,  either  upon 
hb  releasing  to  them  his  interest  in  the 
subject  in  controversy,  or  upon  hu  or 
Ihnr  depositing  with  the  Clerk  a  sum  of 


money  lufficient  to  eoMrtke«Qitf.  Chw 

iriUv.  Cogbiaandothera'-UT. 

6.  Under  what  ciroumsUnees  a  partner  caiH 
not  be  a  witness  in  a  suit  relatmg  to  the 
copartnership.  H^a^[g<mer  ▼.  Qra»f9 
•4d>nV»— 603. 

7.  iStee  Frauds,  Statute  or. 


WBIT  OF  RIGHT. 


1.  When  pleadings  held  defective  in^  and  A 
repleader  awarded.  See  Fleaoiwos. 
NaT. 


END  OP  TUE.SECOXD  VOLCMl 


